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ADDENDA. 


76.  n.  (c)  after  p.  32,  add  "  &  35.** 
100.  n.  (d)  add    *'  But  see  3d  and  4th  Wm.  IV,   c.  42,    (passed  14th 

Aug.  1833,)  limitijig  an  action  of  debt  for  a  fine,  to  six  years." 
111.  n.  (h)  add  "  It  should  seem  that  the  guardian  may  grant  copies  in  his 

own  name,  post.  tit.  '  Guardianship,'  p.  473." 
124.  n.  (a)  to  begin  with  ''  See  1  Leo.  289,  in  Lord  Bacre^s  case." 
132.  n.  {d)  after  Walk,  on  Cop.  242  (n),  add  ''  See  as  to  the  use  of  the 

word  '  successors,'  in  a  conveyance  to  a  corporation  sole.    lb,,  and 

also  Co.  Lit.  94,  b." 
137.  n.  (c)  add   "  But  see  the  extract  from  the  Report  of  Doe  &  Whilaker 

in  the  Appendix." 
163.  At  the  end  of  22d  line,  add  a  reference  to,  and  introduce  the  following 

note,  vis. : — ^*  See  in  connection  with  thb  obsenration,  the  very  recent 

case  of  RiddeU  &  Jenner,  (as  to  customary  dower  in  the  manor  of 

CheUenkam,).  10  Bing.  29.'' 
254.  n.  {d)  add  at  the  end,  "  S.  C.  {Tayhr  v.  Bevereham,)  2  Ch.  Ca.  194.'* 
263.  n.  (c)  add   "  But  it  was  very  recently  held  that  a  devise  was  within 

the  stat.,  the  testator  having  both  a  power  and  an  interest,  and 

the  will  defective  as  an  execution  of  the  power.     Doe  d.  Hickman 

V.  Hickman,  4  Bam.  &  Adolp.  56." 
^^  T^  Lf)  <'^  "  I^  ^^^^  ^  ^^>  An  ejectment  brought  by  the  direction 

of  the  Court  of  Chancery  on  hearing  the  above  cause  of  Horlock  & 

Priestley/' 
314.  n.  (a)  add   ''  It  follows  that  where  a  person  has  both  a  power  and  an 

interest  in  copyholds,    a  general  devise  will  pass  the  interest, 

although  the  will  should  be  a  defective  execution  of  the  power; 

and  it  has  been  very  recentiy    decided   that  such  a  devise  is 

aided  by  the  stat.  of  55  Geo.  III.  c  192.      Doe  d.  Hickman 

T.  Hickman,  4  Bam.  &  Adolp.  56." 
321  n.  (b)  add  "  White  v.  VUty,  2  Russ.  406." 


JCfl  ADOENBA. 


9»  n.  (6)  mU  **  Aad  ice  Cole  t.  Tmrmrr,  4  Ross.  nsT 

996  s.  (6)  «<il  "  The  Judgnent  «f  tbe  Exc&opcr  Clnaibcr  in  the  abore 

CMe  of  i7iciy  &  Air  h»  bccm  CHiiMd  faj  tbe  House  of  Lords. 

See  8  Bifl^  475." 
386  a.  (a)  tfM  «t  tbe  end  '^  And  ne  tbe  kfte  case  of  Lord  FermUm  t. 

Homard,  7  Bing.  327.* 
'ttl  n.  (lO  ^»V  '^  The  Mtioo  is  limited  to  6  jcvs  faj  3d  &  4th  W.  4.  c.  42. 

(pHsed  14th  Ai^.  1833.)" 
482  B.  (c)  a/2er  IFiOuntf  y.  Loid  Lomsdale,  mdd  "  IFoirtfr  t.   Maule,  2 

Ross.  &  MyL  mr 
483-4  B.  (6)  o/I^  PamleU  t.  jIH.  Go.  adtf  "  Vide  ako  IPeooer  t.  Mauie, 

2  Rosk  &  MfL  97." 
ii^.  At  the  cad  of  n.  (6)  oilfl  ''Mde  eztrsct  firam  39  &  40  Geo.  3.  c  88^ 

aothorisiBg  the  ezecatioa  of  the  tmsts  of  say  Isads  firediold  or  copjr- 

kM fsrhfa tiag  to  the  crown,  post  tit.  * Coort  Bsroa :  Escheat'" 
484  n.{c)qfterAiL  Gem.  t.  Samds,wdd''S.  C  3  Ch.  Rep.  36." 
534  n.  (/)  ai2fl  at  the  end  ''  a  C.  Cro.  Elix.  463." 
542  n.  (iO  after  Aa.  Gen.  t.  Samds  add  ''  S.  C.  3  Ch.  Rep.  36." 
555  n.  (c)  after  1  Ring.  38,  ai2fl ''  9  Ring.  615." 
588  n.  (fO  o^  "  Baieman  t.  Phillips,  4  Taunt.  162,  per  Heath,  J." 
622  At  the  end  of  the  last  note  add   ''  And  see  extract  firom  2  &  3  W. 

4.  c  71«  *  for  shortening  the  time  of  prescriptioa  in  certain  cases,' 

Post.  Appendix." 


ERRATA. 
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69,  n.  (/),  Botwell's  cue  ihoald  itand  first. 

M^  n.  (^),  ana  108,  n.  W^M  Salkerd  «.  Svered,  rmid  Salherd  ft  Ev€fed*s 

8S,  n.  (a),/or  3  P.  W.,  r^uf  1  P.  W. 

96,  last  line  Imt  one, /or  lY.,  rmtf  V. 

107,  n.  {d)jfcT  Seliard  «.  Eyerat,  f«vui  Saliard  ft  £yerat*s  esse. 
251, /or  Kitchen,  rMif  Kitcfaln. 
Ib.y  n.  («)«/<'''  Stent,  rmd  Stint. 

189,Ar  Bath  ft  Montagoe^t  caae,  read  Montague  ft  Bath;  and  odi,  *^2  Ch.  Be]^  417*' 
f7e,  n«  (^),/or  361,  read  961. 
311,  n.  (0,/or  5  T.  R.,  read  3  T.  R. 
847>  n.  (&)y/or  Luc^,  rmtf  Lacy. 

383,  n.  (a),  ti^/^ «'  Att.  Oen.  «!  Sands,*'  and  iuUtitute  **  Sand's  caae  dted  ib.* 
468,  n.  (&),/or  Bennet,  read  Roe  d.  Bennett. 
486,  n.  (a),  ^iC^  2  Cox  Ch.  Ctk^/br  92,  rend  93. 
608,  n.  (6),ybr  Ler.,  read  Vent. 

619,  n.  (d)*  A**  I^T  WheUtone  o.  Bury,  fwuf  Uidy  Whetstone  «.  Saintsbury. 
666,  n.  (a)j/or  Rnmney  e.  £ves*s  case,  read  Rumney  «.  £ye. 
i&.,  n.  (<f),/or  Fermer,  9imm/  Fenner. 
663,  n.  {a)y/er  Orore,  read  Grose. 
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ON 


COPYHOLD     TENURE, 


AND 


COURT    KEEPING. 


PART  THE  FIRST. 


CHAP.  I. 
On  the  Nature  and  Properties  of  a  Manor. 

There  have  been  a  variety  of  conjectures  as  to  the  etymology 
of  the  tenn  Manor*  Sir  Edward  Coke  was  of  opinion^  that 
the  term  was  derived  from  the  French  word  Mesner,  signifying 
to  govern  or  guide,  because  the  lord  of  a  manor  had  the  guid* 
ing  and  directing  of  all  his  tenants  within  the  limits  of  his 
jurisdiction.  See  his  Copyholder,  §  31,  where  he  says,  "  And 
this  I  hold  the  most  probable  etymology,  and  most  agreeing 
with  the  nature  of  a  manor :  for  a  manor  in  these  days  sig-- 
nifieih  the  jurisdiction  and  royalty  incorporate,  rather  than 
the  land  or  scite ;  but  Bracton  and  others  tell  us  that  it  is 
derived  either  from  the  French  nianoir,  or  from  the  Latin 
mcmendo,  as  the  usual  residence  of  the  owner  on  his  land  (a). 

A  manor  is  defined  to*  be  nomen  coUectivum  et  generate^ 
comprehending  messuages,  lands,  &c.  (&),  and  is  the  district  or 

(a)  Vide  Go.  Lit.  58.  a.  lb.  n.  b.  conveyancings  pablished  in  the  reign 

(6)  Dy.  207.   Lex  Gust.  4.    The  of  King  £dward  VI.  (vide  pref.  to 

following  account  of  the  origin  of  vol.  10.  Go.  Rep.)  *'  §  670.    And  it 

vumon,  is  from  Perkin's  useful  little  is  to  know>  that  the  banning  of  a 

treatise  cm  the  laws  of  England,  par*  manor  was  when  the  king  gave  a 

^  tieolarly  on  the  various  branches  of  thousand  acres  of  land,  or  a  greater 

VOL.  I.  B 
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aggregate  compass  of  ground^  granted  by  the  ancient  Kings 
of  this  realm  to  the  Lords  or  Barons  {a),  with  hberty  to  parcel 
the  land  out  to  inferior  tenants^  reserving  such  duties  and  ser- 
vices as  they  thought  convenient,  and  with  power  to  hold  a 
court,  (from  thence  called  the  Court  Baron,)  for  redressing 
misdemeanours,  punishing  the  offences  of  their  tenants,  and 
settling  any-  disputes  of  property  between  them. 

Upon  the  creation  of  manors,  the  lords  took  as  much  as  was 
necessary  for  the  use  of  their  families  into  their  own  hands,  or 
demesnes,  distributed  other  parts  among  their  tenants,  and  the 
uncultivated  residue  was  called  the  lord's  waste.  In  some  in- 
stances  the  greater  barons  granted  out  smaller  manors  to  others, 
and  then  the  seigniory  of  the  superior  baron,  or  lord  paramount, 
was  frequently  termed  an  Honour  (6). 

A  manor  cannot  now  be  created,  not  even  by  the  King  him- 
self, length  of  time  being  the  very  essence  of  a  manor  (c) ;  and, 
as  Sir  Edward  Coke  expresses  it,  such  things  as  receive  their 


or  lesser  parcel  of  land,  unto  one  of 
his  subjects,  and  his  heirs,  to  hold  of 
him  and  his  heirs,  which  tenure  is 
knights  service  at  the  least.  And 
the  d<mee  did  perhaps  build  a  inan« 
sion-house  upon  parcel  of  the  same 
land,  and  of  twenty  acres,  parcel  of 
that  which  remained,  or  of  a  greater 
or  lesser  parcel,  before  the  statute 
of  quia  emptcres,  &c,  did  enfeoff  a 
stranger,  to  hold  of  him  and  his  heirs> 
as  of  the  same  mansion-house,  to  plow 
ten  acres  of  arable  land,  parcel  of  that 
which  remained  in  his  possession, 
and  did  enfeoff  another  of  another 
parcel,  &c.,  to  carry  his  dung  unto 
the  land,  &&,  and  did  enfeoff  another 
of  another  parcel  thereof,  &c.,  to  go 
with  him  to  war  against  the  Scots y 
ftc,  and  so  by  continuance  of  time 
he  made  a  manor,  ftc."  And  see 
Kitcb.  (3d  Ed.)  p.  7- 
{a)  When  William,  Duke  of  Nor- 


mandy,  subdued  this  kingdom.  Lord 
Moreton,  Earl  of  Cornwall,  received 
as  his  share  of  the  spoil,  7^  manors; 
and  when  Cromwell  seiced  the  lands 
of  the  Irish  royalists,  he  divided  live 
millions  of  acres  among  his  adherents. 
1  Watk.  Cop.  6.  (n.  1.)  4th  ed. 

(h)  Scroggs,  of  Courts,  81. 

(r)  Bro.  tit.  Tenures,  102.  cites 
35  H.  a  2  RolL  Abr.  120.  (A). 
Kitch.  7.  Lex  Cnst.  5.  Cro.  £li» 
3a-9,  in  Morris  v.  Smith  and  Paget, 
S.C.  (called  Marshe  &  Smith),  1  Leo. 
26.;  and  see  Co.  Cop.  s.  31.  Tr.  53, 
where  it  is  said,  "  If  the  king  at  this 
day  will  grant  a  great  quantity  of 
land  to  any  subject,  enjoining  him 
certain  duties  and  services,  and  withal 
willeth  that  this  should  bear  ibe 
name  of  a  Manor,  howsoever  this 
may  chance  to  gain  the  name  <^  a 
manor,  yet  it  will  not  be  a  manor  in 
the  estimation  of  the  law." 
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perfection  by  the  continuance  of  time,  come  not  within  the 
compass  of  a  King^s  prerogative ;  therefore  the  King  cannot 
grant  freeholds  to  hold  by  copy,  nor  create  a  custom :  And, 
according  to  the  same  author,  another  cause  why  a  common 
person  cannot  create  a  manor  at  this  day,  is,  that  a  perfect 
manor  cannot  subsist  without  a  perfect  tenure  (a)  ;  and  as  the 
statute  of  qma  emptores  terrarum  (b)  directs,  that  upon  all 
sales  or  feoffments  of  land,  the  feoffee  shall  hold  the  same,  not 
of  his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee  of 
whom  such  feoffor  himself  held  it,  it  follows  that  a  perfect  te- 
nure cannot  be  created  at  this  day  between  the  feofibr  and  the 
feofiee ;  for  a  grant  of  any  estate  less  than  a  fee  simple,  would 
create  an  imperfect  tenure  only ;  and  it  was  evidently  with  this 
impression  that  Mr.  Justice  Blackstone  observes,  that  it  is 
essential  to  a  manor,  that  there  be  tenants  who  hold  of  the 
lord  (e). 

Mr.  Watkins  contends,  that  the  true  reason  why  a  manor 
cannot  now  be  created,  is,  that  copyholds  must  be  held  accord- 
ing to  the  custom  of  the  manor ;  and  that  as  a  person  cannot 
at  this  day  create  a  custom,  so  he  cannot  create  a  manor,  of 
which  copyholds  may  be  held  (d). 


(a)  Co.  Cop.  8. 31.  Tr.  45  to  49. 

(6)  18  Ed.  I.  West.  3.  c.  1,  whidi 
ftetute  extends  only  to  grants  in  fee« 
simple;  and  when  the  whole  fee  is 
parted  with  under  particular  limita- 
tiaaSjHtrh  particular  tenant,aswe]las 
the  lemainder-maa  in  fee^  holds  of  the 
lord  paramoant*  Co.  Lit.  23.  a.  43. 
b.  08.  b.  143.  a.  2  Inst.  500  to  505. 
Glib.  Ten.  85.  post  tit.  'Heriot/ 
And  this  stat.  did  not  extend  to  the 
king's  tenanUmcapi^  F.N.B.21h 
(I.)  236.  (A.)  2  Bl.  Com.  91,  289. 

(c)  2  BI.  Com.  92.  And  see  Bro. 
Corapris.  &c«  pi.  31>  34.  Fits.  Avow- 
rii^  pL  31.    Cheiwode  y.  Crew  and 


others,   Willes,   614.    Bradihaw  & 
Lawton,  4  T.  R.  443. 

(d)  Vol.  I.  on  Cop.  15,  16.  It  is 
due  to  the  great  merit  of  Mr.  Wat- 
kins's  Treatise  on  Copyholds,  to  give 
the  following  extract  from  his  obsenr- 
ations  in  support  of  the  above  posi- 
tion.--'^  The  statute  of  quia  empto^ 
res  (he  says)  did  not  extend  to  the 
tenants  in  capiie  of  the  king;  and 
consequently  it  should  seem  from  the 
statute  De  prerqgativa  Regie  (17  Ed. 
JI.  St.  1.  cap.  6.),  that  they  might 
have  aliened  part  of  their  lands,  even 
without  licence,  and,  from  what  ap« 
pears,  to  have  been  held  of  them- 

b2 
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In  many  places  a  parsonage  k  a  manor ;  where,  for  instance, 
before  the  statote  of  gwia  emptcres,  the  patron,  ordinary,  and 
parson,  granted  parcel  of  the  glebe,  to  hold  of  the  parson  by 


telres^  till  the  17th  of  Edward  11.; 
M>  that  soffident  was  left  to  answer 
the  seiTiees  due :  bat  yet  the  statute 

m 

34  Ed.  III.  c.  15.  was  afterwards 
enacted,  oonfinDiiig  the  grants  made 
hj  SQch  tenants  in  the  time  of  Henrj 
III.,  bat  MTing  the  yremgatiwe  of 
the  loDg,  of  the  times  of  his  grand- 
£ither,  his  &ther,  and  of  his  own 
time. 

"  Xow  the  statute  of  ftna  ewtpiores 
terrarum  is  expressly  ooolined  to 
alienations  in  lee-simple;  and  it  is 
acknowledged,  that  if  a  pemo  at  this 
day,  seised  in  fee-simple,  gire  lands 
to  another  in  tail,  or  lor  lile,  the 
donee  in  tail,  or  grantee  for  life,  shall 
liold  of  the  donor.  Here  then  is  a 
tenure  ooD^Bssedly  created*  If  a  per- 
in  fee-simple  of  a  thousand 


acres  of  land,  which  are  held  by  him 
of  a  single  lord,  should  grant  out  cer- 
tain portions  of  such  land  to  twenty 
persons  lor  life,  which  he  certainly 
would  be  warranted  in  doing,  it  may 
be  asked.  Would  he  not  have  a 
manor?  The  grantees  are  A»  tenants; 
they  are  not  tenants  to' the  lord  above. 
In  answer  to  this,  it  is  said,  that 
though  he  may  create  a  tenure,  he 
cannot  create  a  manor :  for  a  manor 
cannot  be  without  a  court;  and  a 
court  cannot  be  but  by  continuance 
time  out  of  mind.  But,  says  Sir 
Martin  Wright  [Ten.  168-9,  n.  (h).], 
it  is  an  obvious  objection  to  this  rea- 
soning, that  the  like  reasoning  might 
have  prevented  any  manors  at  all. 
And  another  objection  to  this  rea- 


soning is,  that  if  it  be  absolutely  ne- 
cessary that  a  court  should  have  ex- 
isted time  out  of  ndnd,  the  manors 
to  which  that  court  belonged  must 
necessarily  have  existed  time  out  of 
mind  slso ;  and  if  so,  what  becomes 
of  the  doctrine,  that  manors  might 
have  been  created  by  a  tenant  of  a 
wnmon  krd,  till  the  statute  of  qtiia 
empiores,  or  by  a  tenant  in  capUe  of 
the  king,  till  the  34  Ed.  III.  ? 

''  For  the  truth  seems  to  be,  ftorn 
the  very  nature  of  the  thing,  as  weH 
as  ftorn  lustarical  frets,  that  the  court 
was  dependent  upon  the  manor,  and 
not  the  mancr  upon  the  court.  The 
manor  was  the  principal ;  the  court 
was  only  an  incident.  On  the  crea- 
tion of  a  manor,  the  court  baron  fol- 
lowed of  necessitT* 

"  With  respect  to  the  tenant  ta 
capUe,  was  the  stat.  34  Ed.  III.  a 
repeal,  rjr  necesntaie,  of  the  sixth 
chapter  of  the  statute  De  prerogaiiva 
Regis  f  Upon  the  supposition  that  it 
was,  it  does  not  follow  that  the 
tenant  in  capiie  might  not  have 
aliened  wUh  licence.  Even  the  sta- 
tute quia  empiores  might,  it  is  said, 
have  been  dispensed  with  by  the  lord  : 
and  the  king  was  within  that  statute 
when  the  lands  aliened  under  it  were 
held  of  him  in  capiie  ui  de  konore, 
though  he  was  not  bound  when  they 
were  held  la  capiie  ni  de  corona.  It 
does  not,  therelore,  seem  to  follow  of 
necessity,  that  the  creation  of  manors 
must  have  ceased  in  the  reign  of 
Edward  I.    For  though  it  is  tme. 
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o^iain  services  (a).  The  manor  of  the  rectory  of  Old  and 
New  Windsor  is  one  instance  of  this  ecclesiastical  seigniory ; 
and  the  manor  of  the  rectory  of  Yardley  Hastings  in  North-- 
amptonshire>  another.  And  a  manor  oftentimes  constitutes  part 
of  a  bishop's  see  (b). 

It  frequently  happens^  even  at  this  day,  that  a  person  has  a 
manor,  with  the  profits  of  Court,  &c.,  without  possessing  a 
single  foot  of  land  within  it,  and  then  the  manor  is  termed  a 
seigniory  in  gross  (c). 

Great  difiiculty  would  probably  arise  in  many  cases,  in 
proving  the  actual  exercise  of  manorial  rights,  but  it  should 
seem  that  reputation  alone  is  admissible  evidence  of  the  ex- 
istence of  a  manor  (d). 

To  every  manor  a  common  law  court  baron  is  incident  (e), 
of  which  the  suitors  are  the  judges,  as  far  as  relates  to  any  suits 
pending  there ;  yet  the  steward  of  a  court  baron  is  clearly  a 
constituent  part  of  the  court,  and,  as  such,  a  judicial  officer  (y^. 

But  the  court,  which  is  primarily  the  subject  of  our  con* 
sideration,  is  properly  called  a  Customary  Court  Baron,  and  b 


that  it  is  essential  to  a  manor  that 
there  be  tenants  who  hold  of  the  lord, 
yet  the  position,  that  by  the  operation 
of  the  statntes  we  have  cited,  no 
tenant  in  capite,  since  the  accession 
of  Edward  /.,  and  no  tenant  of  a 
comnum  lord,  since  the  statute  of 
quia  emptores,  can  create  any  new 
tenants  to  hold  of  himself,  appears 
diametrically  contrary  to  fact;  un- 
less, indeed,  we  suppose  that  it  be 
absohitely  essential  to  the  very  exist- 
ence of  a  manor,  that  the  tenants 
should  be  tenants  in  fee :  the  neces- 
sity of  which  the  whole  history  of 
feuds,  and  the  present  system  of  copy •« 
holds,  seem  most  completely  to  na- 
tive. But  granting  even  that  the 
tenants  must  necessarily  have  held  in 
fee,  it  appears  that  the  tenant  in  ca^ 


pile  might  have  aliened  in  fee  wilh 
licence  after  the  passing  of  the  latter 
act*'* 

(a)  Godb.  3.  1  Nels.  Abr.  Cop. 
523.  pi.  5. 

(6)  D^ke  and  others  ▼.  the  Bishop 
of  Bath  and  fVeUs,  6  Bro.  P.  C.  365.  * 

(c)  Kitch.  7.  F.  N.  B.  3  C.  8  B. 

{d)  Steel  T.  Prickett  and  others, 
2  Stark,  N.  P.  Ca.  466.  Smith  v. 
Smith,  2  Pri.  111.  Curson  y. 
LomaXf  5  Esp.  60.  post  tit.  '  Evi- 
dence.' 

(e)  4  Inst.  46,  268.  4  Co.  26.  b. 
in  Meltvich  &  Luter,  Cro.  Jac. 
260.    • 

(jT)  Chelwode  v.  Crew  and  others, 
Willes  619.  Holroyd  v.  Breare  and 
Holmes,  2  Barn,  and  Aid.  473.  post, 
tit.  '  Court  Baron.' 
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for  those  only  who  hold  by  copy  of  court  roll,  and  the  lord  or 
steward  is  the  judge  of  it  (a) :  it  is  incident  to  every  manor 
within  which  there  are  lands  of  that  tenure,  and,  like  the 
common  law  court  baron,  may  be  held  at  any  place  within  the 
manor ;  and  though  there  are  not  any  free  tenants,  yet  may 
the  lord  hold  a  customary  court  for  his  copyholders  (b)* 

It  is  usual  and  expedient  to  hold  courts  baron  and  customary 
courts  in  the  day  time,  but  it  would  seem  that  they  may  be 
held  after  sun-set  (c). 

Fifteen  days  is  considered  to  be  the  proper  notice,  being  the 
common  time  between  the  teste  and  return  of  a  writ  in  the 
eommon  pleas,  and  it  is  usual  to  include  three  Sundajrs,  and  to 
affix  the  notice  to  the  church  door ;  but  six  or  seven  days' 
notice  is  said  to  be  sufficient  (d),  and  even  four  days  was  held 
to  be  so  in  Tavemer  &  CroinweU{e). 

Though  courts  of  this  nature  are  void  if  holden  out  of  the 
manor  (y ),  yet,  by  immemorial  custom,  it  will  be  sufficient  if 
courts  for  several  manors,  are  held  together  within  one  of 
them  (jg). 

Although  an  honour  consists  of  many  manors,  and  there  is 
for  all  the  manors  one  court  only  held,  yet  are  they  quasi 
several  and  distinct  courts ;  and  so  it  was  in  the  time  of  the 
abbots,  who  kept  but  one  court  for  several  manors  (A). 

The  customary  court  baron  is  generally  held  once  in  the 
year  at  some  period  fixed  by  the  custom  of  the  manor,  and 
more  usually  within  a  month  before  or  after  Michaelmas  ;  and 
when  the  custom  has  not  established  a  fixed  period,  it  is  ge- 


(a)  Co.  Lit.  58  a.  Kitch.  163-4. 
Ca  Cop.  8.  45.  Tr.  102.  4  Co.  26  b, 
io  Melwich  &  Luier,  Post.  tit. 
'  Office  and  Power  of  the  Steward.' 

(6)  Melwich  &  Luter,  sup.  S.  C. 
Cro.  Eliz.  102.  Calth.  Read.  10,  11. 

(c)  Mo.  68.  pL  185.  6  Vin. 
Court.  (G).  pi.  10. 

(d)  Kitch.  11. 

(e)  Cro.  Eliz.  353. 


(/)  But  see  Scroggs,  88. 

(g)  Co.  Lit.  58  a.  Co.  Cop.  s.  31. 
Tr.  47-8.  Clifton  v.  Molinmx,  4 
Ca  27.  Seagood  v.  H<me,  Cro.  Car. 
367.  S.  C.  Sir  Wm.  Jones,  343. 
2  D'Anvers,  179,  25a  Duke  of 
SuffMM  Case,  dted  byPoi^iain,  C.  J. 
in  Sands  v.  Druty,  Cro.  Elic.  814. 
Scroggs,  79. 

(A)  Scroggs,  81,  82. 
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neraOy  supposed  that  this  court  may  be  held  as  frequently  as 
the  lord  pleases  (a). 

Special  customary  courts  are  also  oftentimes  called  for  the 
purpose  of  efiecting  the  proposed  transfer  of  copyhold  property 
by  the  admission  of  the  new  tenant^  (the  purchaser,  or  mort* 
gagee,  or  perhaps  trustee  for  particular  objects,)  but  at  such 
courts  it  is  not  regular  to  enter  any  presentment,  or  make  any 
proclamation  in  furtherance  of  the  acts  of  any  prior  general 
court ;  though  I  have  known  instances  of  the  want  of  attention 
to  this  rule,  and  in  which  the  proceedings  might  of  course  be 
impeached,  on  any  adverse  question. 

It  has  been  sometimes  erroneously  supposed,  that  courts 
baron  and  customary  courts  must  be  held  within  a  month  after 
Easter  and  Michaelmas  in  every  year,  but  those  are  the  periods 
prescribed  by  the  statute  of  Magna  Charta(6),  and  by 
31  E^d.  III.  c.  15.,  for  the  holding  of  the  sheriffs'  tourn,  and 
view  of  frank-pledge  (c). 

The  copyholders  or  tenants  attending  to  do  their  fealty  at  this 
court,  are  called  the  homage,  and  are  to  be  sworn  to  frame  their 
presentments  with  impartiality,  in  the  same  manner  as  the  homage 
of  the  common  law  court  baron,  or  the  jury  of  a  court  leet  (rf). 


A  manor  is  absolutely  determined  if  the  demesnes  or  ser- 
vices are  once,  by  the  act  of  the  party,  severed  in  fee  simple, 
or  if  all  the  services  become  extinct  {e) :  but  although  the 
manor  is  lost  as  far  as  relates  to  the  holding  of  courts,  yet  it 


(a)  Bat  tee  post,  tit.  'FeiOty' 
and  '  Court  Boron.' 

(6)  c  35.  6  Vin.  Court,  (G.) 
Nek.  Lex.  Man.  132. 

(c)  See  post.  [Part  iii.^  tit 
'  Court  Leet.' 

(J)  For  Forms  of  Precepts,  &c., 
ooonected  with  the  summoning  and 
bolding  of  Customary  Courts  Baron^ 


lae  Appendix  (A).  (B). 

(e)  Sir  MoyU  Finch's  case,  6  Co. 
63-4.  Lemon  &  Blackwell,  Skin. 
191.  The  King  &  the  Bishop  of 
Chester,  ib.  661.  Rex  v.  Siaverton, 
Yelv.  190:  and  see  2  Roll.  Abr. 
121-2  (F).  Lit.  Rep.  128,  in  Brocks 
ham's  case.  1  And.  257*  Prior  of 
Bath's  case,  4  Leo.  200. 


[part  I. 


flnjr  be  a  ■mmi  hf  icpataboBy  Id 
rijglits  (tf ) :  and  noCvitfasUDfii^  a  aunt  banm  if  lost  (as  we 
dun  aoe  hacaRa;  >)  if  doe  are  not,  at  least,  two  free 
smton  (r),  jet  if  tiiere  be  bat  one  free  tcDant,  Ifae  services  as 


Id  bim  wiQ  condmie  ^d\ 


may  be  Ud  bj  copj  ^r),  and  beoome  parcel  of 
: — And  a  manor  may,  bgr  act  of  law,  be  dSnded : 
also  be  sospcnded,  and  may  cease  and  levire. 
tbiss 


^ )  t  i  I  ]  1 1 1  •  t 


First — Hiat  one  manor  may  be  Ud  oC  and  beoome  part 
of,  anodier  manor. 


If  A.  holds  twenty  acres  of  B.  as  of  Us  manor  of  CI, 
wliich  manm  B.  holds  of  D.  as  of  lus  mannr  of  E.,  and  the 
manor  of  C  escheats  to  /).,  the  twenty  acres  are  stiQ  hddai 
of  the  manor  of  C,  whidi  by  the  esdieat  has  become 
part  of  the  manor  of  E.,  and  by  a  lease  of  the  latter  manor 
it  would  pass,  but  afta  the  escheat  two  courts  hanm  cannot 


(a)  See  Soame  ▼.  IreUmd,  10  East, 
259,  which  was  an  actioQ  &r  a  false 
letom  to  a  maodamtis  for  i^ipmntii^ 
a  aexton,  and  the  aeoond  oomit  stated 
that  T.  S.  C.  was  seised  in  fee  of  the 
manor  of  F.  S.  with  the  appurte- 
nances,  and  that  he  and  all  those 
whose  estate  he  had,  &c.  from  time 
immemorial  had  exercised  and  en- 
joyed the  privil^pe  of  appointing  a 
sexton  of  the  parish  of  F.  8.  when, 
&C.  It  was  prored  in  evidence  that 
F.  S.  had  ceased  to  be  a  l^al  manor 
for  some  period  before  the  yacancy  in 
question,  for  want  of  freehold  tenants, 
and  for  this  objection  it  was  nfged 
that  the  plaintiiF  ought  to  be  non- 
saited ;  but  Bayley  J.  overruled  the 
ebjectioHi  and  on  a  motion  for  a  new 
trials   the    rule  was  refused.  Lord 


EUlenborangh  obaenring,  that  it  was 
not  necessary  to  prore  it  a  continuing 
manor  lor  all  purposes.  Vide  also 
SmUk  T.  Smilh,  2  Pri.  104.  SUd 
▼.  Prictea,  2  Stark.  466.  Cwrmm 
T.  Lomax,  5  Esp.  60.  1  Watk.  on 
Cop.  22,  cites  Calth.  Read,  la  Tr. 
9  Ed.  IV.  pL  17.  f.  17. »-  Dttiby. 

(&)  Post,  tit. '  Court  Baron.' 

(c)  ''  Two  freeholder^  hoUtng  rf 
the  manor  suhfeci  to  e9ckeaU''  Per 
Lord  Kmym,^T.fLA4tl,  in  G^oer 
it  Cope.    And  see  WiUes,  619. 

(</)  See  Lmg  t.  Heminge,  Cro. 
Eliz.  209,  210.  1  Leo.  207.  4  Leo. 
216.  Sav.  103.  4  Co.  24  b.  25.  a. 
2  Ld.  Raym.  864.    1  And.  257* 

(e)  See  n  Co.  18  9L.  Sir  H.  NetVs 
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be  held,  the  services  being  extinct  (a) ;  and  it  is  onlj  by  this 
means  that  two  manors  can  be  united  into  one  (b). 

Secondly — That  a  manor  may  be  divided. 


If  upon  a  partition  between  parceners,  parcels  of  the  de- 
mesnes and  services  are  allotted  to  each,  each  hath  a  manor, 
being  in  by  act  of  law ;  for  they  were  compellable  to  make 
partition  at  common  law  (e)  :  but  the  rent  and  services  of  any 
one  particular  tenement  could  not  be  apportioned  on  such 
partition  (d) :  and  after  a  partition  between  joint^tenants,  each 
of  them  hath  not  a  manor,  but  they  must  both  join  in  holding 
courts  (e). 

Although  a  manor  may  be  divided  by  act  of  law,  it  would 
seem  to  be  settled  that  it  cannot  be  divided  by  the  act  of  the 
party,  and  it  is  clear  that  the  severance  by  the  lord  of  the 
freehold,  in  a  copyhold  of  inheritance,  mVL  not  determine  the 
customary  interest  (y). 

I  shall  presently  state  the  authorities  establishing,  as  I  sub^ 
mit,  the  abovef  proposition,  but  I  desire  first  to  remind  the 
reader  that  prior  to  the  stat.  of  quia  emptares,  18  Ed.  L  st.  1., 
a  manor  might  have  been  divided  by  the  act  of  the  party  (g)  ; 
and  also  to  call  his  attention  to  some  few  authorities  adverse  to 
the  doctrine  that  a  manor  cannot  be  divided  by  the  act  of  the 
party ;  and  some  of  which  are  favourable  to  the  opinion,  that  if 


(a)  Marshe  &  Smith's  case,  I 
Leo.  28.  Sir  H.  NeviN  case,  1 1  Co* 
17*  S.  C.  {Moore  Y.  Goodgame)  Cro. 
/ac.  327'  Rexy.  SiaverUm,  nbi  sap. 
8.  C.  (Rex  V.  SianUm)  Cro.  Jac.  259. 
11  a>.  17.  a.  32  H.  6.  f.  9.  13  H. 
7- 19.  b.  And  see  Sav.  21  ca.  52. 

(6)  Co.  Cop.  8.  31.    Tr.  47-8. 

(c)  ^t>  Mojfle  Finch's  c&ae,  and 
Marshe  &  Smith's  case,  nbi  sup.  and 
see  26  H.  8.  4.  Bro.  Manor.  1. 
Ba>erletf*s  case,  Lat.  224.  IS  Viner, 
Manor.  (G.) 


(rf)  M.  17  Ed.  3.  pi.  102,  f.  72.  b. 
1  Watk.  on  Cop.  17- 

(tf)  Per  Periam  J.  in  Morris  y. 
Smiih  8c  Paget,  or  Marshe  & 
Smith,  Cro.  Elis.  39.    1  Leo.  27- 

(J')  See  the  second  resolution  in 
Melwich  &  Luier,  post.  Co.  Cop. 
s.  34.  Tr.  69.  8  Co.  64  a.  <'  Se- 
verance from  the  manor  hurts  not." 
Gunn  Y.  Buckmaster,  Toth.  106. 

(g)  Kitch.  7.  I  Watk.  on  Cop. 
16,  cites  M.  8.  E.  2.  f.  250.  Mayn. 
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the  lord  grant  the  freehold  of  two  or  more  copyholds  to  a 
stranger^  the  grantee  may  keep  a  customaiy  court,  and  re- 
grant  the  copyholds  in  case  of  escheat^  &c.,  and  for  which  this 
reason  is  assigned,  namely,  that,  as  the  copyholders  are  not 
*  parties  to  the  grant,  it  ought  not  to  operate  to  their  prejudice. 
'  In  Harris  v.  Hates  and  Nichols  (a),  Meade  and  Wynd- 
ham  J  Js.  held,  that  if  a  man  hath  a  manor  which  doth  extend 
into  two  towns,  and  he  grants  the  demesnes  and  services  in  one 
town,  the  grantee  hath  a  manor  in  that  town,  and  he  may 
keep  a  court,  and  so  hath  the  grantee  a  manor  in  the  other 
town,  and  may  keep  court  therein. 

Another  authority  of  a  similar  nature  is  Morris  v.  Smith 
and  Paget  (6),  which  was  in  replevin  in  the  Common  Pleas  in 
the  27th  Eliz.  A  special  verdict  was  found,  that  Sir  Francis 
Ascough  being  seised  of  the  manor  of  Castor,  extending  into 
the  towns  of  North  Kelsey,  South  Kelsey,  Holton  and  Grisby, 
conveyed  to  R.  B.  in  fee,  his  manor  of  North  Kelsey  in  North 
Kelsey,  as  a  distinct  manor,  and  the  plaintiff,  Morris,  was  dis- 
trained for  not  doing  suit  at  the  court  of  R.  B.,  and  it  was 
adjudged  by  Wyndham  and  Anderson^  Js.,  (JPeriam  J.  dis- 
senting,) that  a  manor  passed  to  R.  B.,  and  that  the  right  to 
hold  a  court  was  incident  thereto. 

In  Mehoick  &  LtUer  (c)  (in  ejectment  in  B.  R.  30  Eliz.) 
the  second  resolution  was,  that  by  the  severance  of  the  inherit- 
ance of  copyholds  from  the  manor,  the  copyholds  were  not  de- 
stroyed, but  remained  of  force  and  effect,  which  was  stated  to 
agree  with  the  judgment  in  MurreVs  case  (rf)  :  and  the  third 
resolution  was,  that  wh^i  the  lord  of  a  manor,  having  many 
ancient  copyholds  in  one  town,  grants  the  inheritance  of  all  the 
copyholds  to  another,  the  grantee  may  hold  court  for  the  copy- 
hold tenements,  and  take  surrenders  to  the  use  of  others,  and 
make  admittances  and  grants ;  for  although  it  is  not  a  manor  in 

{a)  25  Eliz.  Cro.  Eliz.  19.  (c)  4  Co.  Rep.  26  b.     But  see 

(6)  Cro.  Eliz.  39.    S.  C.  Ow.  138.  this  case  in  error,  Cra  Eliz.  103. 

S.  C.  {Marsh  v.  Smiih  and  Pagei)^  Post  p.  13. 

1  Leo.  26.  {d)  But  see  this  case^  post. 
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kw^ because  it  wants  free  tenants^  yet,  as  to  the  copyhold  tenants, 
the  feojBfee  or  grantee  has  such  a  manor  that  he  may  hold  a  court 
to  make  admittances  and  grants  of  the  copyhold  tenements. 

And  in  Sir  Anthony  Denntfs  case  (a),  in  the  Common  Pleas, 
32  Eliz.,  he  being  seised  in  fee  of  the  manor  of  C,  ei^tending 
into  C  and  the  town  of  H.^  and  also  of  other  lands  ii>  H.\  by 
his  will  devised  the  manor  of  C  to  H.  D.,  his  son  and  heir,  in 
tail,  and  his  lands  in  H,  to  E*  />.,  his  younger  son,  &c. ;  and 
it  was  holden  by  Walmsley,  Periam  and  Windham,  (absent 
Anderson,)  that  the  younger  son  should  have  that  part  of  the 
manor  of  C  which  lieth  in  the  town  of  H. 

And  in  Neale  v.  Jaekson  (b)  it  was  adjudged  by  the  Court 
of  Common  Pleas,  that,  where  the  lord  df  a  manor  demises  all 
his  lands  granted  by  copy,  to  another  for  2000  years,  such 
lessee  may  hold  a  court  for  the  copyholds,  according  to  the 
resolution  of  the  third  point  in  MelwicKs  case.  And  it  was 
said  to  have  been  so  resolved  by  all  the  justices  in  the  case  of 
Sir  Christopher  Haitony  late  Lord  Chancellor  of  England, 
touching  copyholds  in  Wellingborough  in  Northamptonshire. 
The  report  concludes  '*  Nota  reader,  a  good  di&rence  between 
these  cases  which  consist  upon  numbers  of  copyholds,  which 
may  support  a  custom,  and  one  single  case  of  a  copyhold,  as  in 
MurreVs  case  before,  in  which  the  lord  doth  not  grant  tcuAte 
any  customary  court,  nor  the  grantee,  having  but  one  single 
copyhold,  can't  hold  court." 

In  Smithy.  BonsaU(c)  it  was  said  by  fValmsley,  ^'If  I 
grant  away  the  moiety  of  my  manor,  we  shall  both  keep  courts, 
so  if  I  be  disseised  of  a  moiety,  or  that  the  moiety  be  in  ex- 
ecuticm  by  elegit" 


(a)  2  Leo.  190.  Vide  Bro.  Done 
ic  Remainder^  pi.  26.  ''If  a  manor 
extends  into  four  vills,  and  the  owner 
grants  the  manor  in  A.  B*  md  C, 
80  much  as  lies  in  D.  will  not  pB6s. 
5  E.  4.  103."  See  also  Bro. 
Grannts^  pi.  88.  citing  S.  C.  Bro. 
Fines,  pi.  17,  citing  43  E.  3.  11. 


(6)  37  Eliz.  4  Co.  26  b.  27  a. 
It  is  to  be  observed  that  this  was  the 
grant  of  a  chattel  interest  only. 

(c)  30  Bli£.  Gouldsb.  11 7-  ea. 
15.  •  It  is  proper  to  obserfe  that  this 
dictum  of  Walm&ley  was  salweqaent- 
\j  to  the  decisicm  in  Murrd^  Smith, 
and  Bright  &  Forth,  poet. 
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Again  ia  Oay  &  Kay  (a)  particular  copyhold  tenements 
had  been  delivered  by  the  sheriff  to  one  tcho  had  recovered 
her  dower  of  a  third  part  of  a  manor,  and  she  kept  courts 
and  had  granted  out  one  of  the  tenements  for  lives  in  re- 
version (h)y  and  exceptions  v^ere  taken  to  the  pleadings,  that  it 
was  not  alleged  that  the  services  of  any  of  ihe  freeholder9 
were  allotted  to  the  feme,  but  the  demesnes  and  copyhold  te- 
nements only,  so  that  she  had  not  any  manor,  nor  could  keep 
any  court,  nor  grant  any  copies.  But  Popham  held  clearly 
that  she  might  notwithstanding,  for  although  she,  having  no 
services^  could  not  have  a  court  baron,  yet  she  might  have  a 
special  court  for  that  purpose,  and  it  was  good  enough,  and 
said^  ''  So  it  was  adjudged  in  Sir  Christopher  HatUnis  case 
for  WelUngborough,  where  he  had  twenty  copyhold  tenements, 
parcel  of  the  said  manor,  granted  unto  him  by  the  Queen  ;  and 
because  some  of  them  refused  to  come  to  his  court,  they  for- 
feited their  copyhold." 

And  per  Ayl{ff^,  J.  in  Lord  Dacris  case  (c),  **  If  the  lord 
of  svjch  a  manor  [[a  manor  of  which  copyholds  were  held^ 
makes  a  feoffinent  of  a  parcel  of  his  manor  which  is  holden  by 
copy  for  life,  and  afterwards  the  copyholder  dyeth^  although 
now  the  lord  hath  not  any  courts  yet  the  feoffee  may  grant 
over  the  land  by  copy  again."* 

And  in  another  case  ((/),  in  trespass^  in  the  Common  Pleas, 
29  Eliz.^  A.  was  lord  of  a  manor  of  which  B.  held  a  copyhold 
of  inheritance,  and  A.  conveyed  the  freehold  of  it  to  a  stranger. 
B.  died,  and  the  point  was,  whether  the  customary  interest 
was  determined  against  the  heir  of  B.  It  was  moved,  that  be- 
cause the  feoffee  had  not  any  court,  the  heir  of  B.  could  not 
be  admitted,  nor  the  death  of  his  ancestor  presented,  because 
but  one  copyholder.     But  all  the  court  held  the  contrary,  and 

(a)  41  EUz.  Cro.  Eliz.  662.    And         (c)  1  Leo.  289.    B.  R.  26  Elix. 
see  Braf^B  case,  Godb.  135.  \i)  Bell  &  Langlye,  4  Leo.  290. 

(b)  On  the  question  whether  such  S  C.  {Beale  &l  Langhy)  2  Leo. 
a  grant  in  reversion  is  good,  see  this  209* 

case^  post. 
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that  the  copy  should  bind  the  feoffee,  and  the  ceremony  of  ad- 
mittance was  not  necessary ;  for  otherwise  every  copyholder  in 
England  might  be  defeated  by  the  sole  act  of  the  lord,  viz.,  his 
feoffinent  The  report  concludes,  ''  But  the  lord  by  his  own 
act^  which  shall  be  accounted  hb  folly,  hath  lost  his  advantages, 
viz.,  fines,  heriots,  and  such  other  casualties.'' 

It  is  material  to  notice  that  a  writ  of  error  was  brought  of 
the  judgment  in  the  above-mentioned  case  of  Mehoich  & 
Luter  in  the  Exchequer  Chamber  (a),  and  the  error  assigned 
in  the  matter  of  law ;  and  although  no  judgment  was  given, 
the  parties  having  compounded,  agreeing  that  the  plaintiff  in 
the  writ  of  error  should  have  the  land,  yet  all  the  justices  and 
barons  in  the  Exchequer  Chamber  held  clearly,  that  the  grant 
by  copy  in  that  case  was  void,  ''  for,  being  divided  from  the 
manor,  the  custom  to  demise  them  is  altogether  gone  and  de- 
stroyed, so  as  the  estates  for  life  which  were  in  esse  at  the  time 
of  the  alienation  of  the  freehold  of  them,  and  severance  of  them, 
being  now  determined  by  surrender,  or  otherwise,  no  new  copy 
can  be  made ;  yet  the  alienation  of  the  freehold  of  them  doth 
^  not  destroy  the  estates  of  the  copyholders  then  in  esse,  but 
they  shall  hold  them  during  their  estates,  paying  their  services, 
but  no  new  estates  may  be  afterward  granted  by  copy."  And 
on  the  above  case  of  Melwich  &  Luter  being  cited  in  Bright 
&  Forth  (b),  it  was  answered,  that  ^*  it  was  a  strange  judg* 
**  ment,  and  never  was  entered  by  the  direction  of  the  court " ; 
and  that  error  was  brought  in  the  Exchequer  Chamber,  and 
the  opinion  of  the  justices  there  was,  that  it  was  erroneous. 

I  shall  now  refer  the  reader  to  several  authorities  which 
appear  to  have  fully  decided,  that  a  manor  cannot  be  divided 
by  an  act  of  the  party. 

In  Murrel  &  Smith  (c),  which  was  a  case  in  trespass 
in  B.  R.  in  33  8c  34  Eliz.,  the  Queen,  seised  in  fee  of  a 
manor,  conveyed  the  freehold  and  inheritance  of  it  copyhold 

(a)  Cro.  Eliz.  103.  (c)  4  Co.  24  b.  And  see  S.  C. 

(6)  lb.  43.  Cro.  Eliz.  262; 


it 
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tenant  to  a  gtranger^  and  afterwards  the  copyholder  devised 
to  l^e  plaintiff,  and,  at  a  court  of  the  Queen,  surrendered  to 
the  use  of  his  will ;  and,  upon  a  special  verdict,  three  points 
were  resolved.  1.  ''  That  custom  has  so  established  and  fixed 
the  estate  of  a  copyholder,  that  by  the  severance  of  the  in- 
heritance of  the  copyhold  from  the  manor,  the  copyhold  is 
not  destroyed.**  {a)  2.  That  the  customary  lands  descended 
to  the  defendant,  (the  heir  of  the  copyholder,)  notwithstanding 
the  devise  and  surrender,  ''  for  the  surrender,  after  the  sever- 
ance of  the  inheritance  of  the  copyhold  fron>-the  manor,  was 
utterly  void,  because  the  lands  were  not  parcel  of  the  manor 
at  the  time  of  the  surrender,  and  the  devise  alone  cannot  trans- 
fer such  customary  estate."  3.  ''  That  after  the  severance  thd 
copyholder  shall. pay  his  rent  to  the  feoflfee,  and  also  shall  pay 
and  do  other  services  which  are  due  without  admittance  or 
holding  of  any  court ;  t»^  plough  the  lord's  demesnes,  heriot, 
and  such  like ;  but  suit  of  court,  and  fine  upon  alienation,  or 
admittance,  are  gone:  For  now  the  land  or  tenement  catft 
be  aliened;  for,  as  the  copyholder  has  some  benefit  by  the 
severance,  as  appeari  Jbefore,  so  has  he  great  prejudice,  for 
now  he  can't  surrender  or  alien  his  estate,  because  he  can't 
alien  it  by  surrender  in  numus  domni  servitiorum,  as  the 
custom  has  warranted,  and  that  he  can't  now  do ;  nor  can 
the  feoffee  make  admittance  or  grant  of  the  copyhold,  for  he 
18  not  dominus  pro  tempore  :  But  it  was  resolved,  that  such 
forfeitures  as  were  forfeitures  before  the  severance,  as  the 
making  of  a  feoffment,  lease,  waste,  denying  of  rent,  or  such 
Uke,  are  forfeitures  also..,  after  the  severance  (6).  So,  if 
land  was  of  the  nature  of  Borough  English,  or  Giwelr 
kind  before ;  the  same  customs  and  all  other  customs  which 
run  with  the  land,  shall   remain  afiter  the  severance :   and 

(0)  Vide  tiso   Swayn^t  CMSie,  8  Leo.  209,  in  Beale  Sc  Langley ;  bu^ 

Co.  64  a.    Ck>.  Cop.  s.  34.  Tr.  69,  Periam  and  Windham,  Js.  holding, 

70.  that  the  severance  destroys  the  wag" 

(h)  And  see,  per  Anderson,  J.,  2  niory  as  to  the  services. 
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it  was  said,  if  such  copyholder  will  alien^  there  is  no  means 
bat  to  have  a  decree  against  him  and  his  heirs  in  Chancery, 
byt  thereib^.  tha  interest .  of  the  land  is  not  bound,  but  the 
person  only." 

In  Bright  v.  Forth  in  C.  B.  37  Eliz.  (a),  the  Earl  of 
Derby  had  suffered  a  recovery  of  his  manor  of  C,  which  ex- 
tended over  C  and  B.,  excepting  certain  lands  in  J?.,  and 
granted  copyholds  for  life.  The  grants  were  held  to  be  void, 
^  because  a  manor  could  not  be  severed/' 

The  judgment  in  the  latter  case  shews,  that  an  exception 
of  part  of  the  demesnes  and  services  out  of  a  grant  of  the 
manor,  operates  as  a  severance,  equally  with  a  separate  grant  of 
such  demesnes  and  services  (V).  But,  when  all  the  demesnes 
are  excepted,  it  should  seem  that  the  exception  is  void  {c). 
So  also  is  an  exception  of  the  Court  Baron  {d)^  although  it  is 
thought  that  the  exception,  if  made  by  the  King  in  virtue  of 
his  Prerogative,  is  good  {e). 

And  in  Sir  Moyle  Finch's  case,  decided  in  C  B.  4  Jac.  (/), 
it  was  resolved  by  the  whole  court,  that  if  a  man  has  a 
manor,  and  he  grants  part  of  the  demesili^s  and  of  the  services 
to  another,  the  grantee  shall  not  have  a  manor,  ''  for  a  man, 
by  his  own  act^  cannot  create  a  manor  at  this  day.*" 

According  to  Hohart  {g),  if  you  demise  a  manor,  you  may, 
by  an  exception,  pare  away  as  much  of  the  demesnes  or  services, 
or  both,  as  you  will ;  but  you  must  leave  it  still  a  manor, 
having  some  demesnes,  some  services,  and  a  court. 

The  case  of  Lemon  &  BlackweU  (h)  is  very  decisive  on 
the  point  under  consideration.  It  was  a  case  in  error,  upon  a 
judgment  in  C  B.  in  replevin,  where  /«  C,  seised  of  the  ma- 

(a)  Cro.  Eliz.  442.  Leo.  118. 

(6)  See  also  Dyke  &  Bishop  of  (e)  Sir  Robert  Acton's  case,  Dy. 

Bath  and  Wells,  6  Bro.  P.  C.  365.  288  b.     Hob.  108. 

(c)  Winch,  23.  MabUs's  case.  (/)  6  Co.  64. 

Id)  hord  North  &  Lady  Dacre,  (g)  P.  170,  in  Stukdey  v.  BuOer, 

Gary,  25.    Brown  v.  Goldsmith,  Ma  12  Jac. 

ayo.    S.  C.  I  Brovnl.  175.    S.  G.  (h)  Skin.  181. 
Hob.  106.     Wheeler  y.  Twogood,  I 
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nor  of  B.  connsting  of  services^  demesnes,  and  fifty  copyholds^ 
granted  to  R.  the  moiety  of  twenty  of  them,  and  afterwards 
confirmed  such  former  grant,  and  granted  the  moiety  of  the 
manor.  R.*s  estate  came  to  M.,  and  C*s  estate  to  N.,  and 
they  held  a  court,  and  joined  in  a  grant  of  the  copyholds ;  and 
the  question  was,  whether  this  was  a  good  grant  It  was 
urged,  that  if  the  grant  had  been  of  the  entire  interest  of 
twenty  copyholds,  then  the  grantee  might  have  held  courts,  and 
that  the  difference  was  between  one  tenement  being  granted, 
aiid  more ;  and  that  for  all  that  which  was  said  by  Mr.  Just. 
Crook,  Cro.  Eliz.  102.,  yet  MehxncKs  case  was  good  law,  so 
that  if  it  had  been  of  twenty  copyholds,  it  had  been  good  ;  and 
again,  that  if  the  grant  had  been  of  a  moiety  of  all,  then  M. 
and  iV.  had  been  tenants  in  common,  and  might  have  joined 
in  keeping -courts,  and  if  so,  why  not  when  a  moiety  of  twenty 
was  granted.  HoU,  e  contra.  **  If  all  these  lands  are  part  of 
the  manor  of  J3.,  for  'tis  agreed  part  is,  the  moiety  of  them  is 
actually  severed  from  the  n:ianor,  for  the  freehold  of  copyholds 
is  part  of  the  demesne  of  the  manor,  and  so  is  the  pleading.  If 
one  grant  away  any  part  of  the  demesne  in  fee,  they  are  severed 
from  the  manor,'  and  can  never  be  part  of  it  again,  6  Rep. 
65  {a) ;  though  it  be  but  for  an  instant*  Then  the  question 
will  be,  whether  the  manor  can  be  divided  ?— it  cannot,  6 
Rep.  65,  by  act  of  the  party  ;  and  the  reason  will  be  the  same 
of  freehold  and  copyhold,  for  a  manor  must  be  time  out  of 
mind,  and  cannot  be  created  at  this  day."  (i) 

And  in  fhe  case  of  the  QMeeny.  the  Duchess  of  Bucklew  and 
others,  in  B.  R.  in  3d  of  Anne  (c),  the  fifth  resolution,  by  the 
whole  court,  was  that  ''  a  manor  is  an  intire  thing,  and  not 
severable.** 

It  is  quite  clear,  I  submit,  from  the  above  authorities,  that 
since  the  statute  of  qtda  emptor es,  a  manor  cannot  be  divided 
by  the  act  of  the  party,  not  even  as  between  joint-tenants  (d)  ; 

(a)  Sir  Moyle  Finch's  case,  ubi         (c)  6  Mod.  151.    And  see  6  Vin. 

sup.  Cop.  (H).  (S).  (Z.  d). 

(&)  Bright  &  Forth,  ubi  sup.  was  (d)  By  Periam  J.  in  Marshe  8c 

also  cited  as  in  point.  Smith,  1  Leo,  27;  and  Anderson  there 
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and  the  better  opinion  in,  that  after  a  severance  of  a  copyhold 
tenement  from  the  manor,  either  under  a  conveyance  of  the 
freehold  interest  of  the  lord,  or  a  conveyance  of  the  manor 
itself,  i¥ith  an  exception  of  the  particular  copyhold,  without, 
perhaps,  the  sanction  or  even  the  knowledge  of  the  copyholder, 
the  court  is  lost,  as  far  as  respects  such  copyhold  tenement ; 
and  that  as  no  adimttance  could  be  compelled,  so  no  fine  could  ' 
afterwards  be  recoverable. 

The  weight  of  authorities  is  also  much  in  favour  of  a  con-  ' 
tinuance  of  such  services,  as  are  not  immediately  connected 
with  the  manor  court,  as  heriot,  quit  rent,  &c. ;  but  this  right  j 
eould  only  be  maintained  on  the  presumption,  that  the  sever-  / 
ance  of  the  copyhold  from  the  manor,  had  not  destroyed  the  .| 
privity  of  estate  between  the  lord,  (in  respect  of  his  reversion-  \ 
ary  freehold  interest,)  and  the  copyholder. 

And  there  can  be  but  little,  if  any  doubt,  I  submit,  that  the 
subtraction  of  any  services  continuing  after  the  severance  of  a 
copyhold  from  the  manor,  or  any  attempt  to  convert  the  copy- 
hold into  freehold  tenure,  or  the  committing  of  waste,  would 
be  considered  as  a  cause  of  forfeiture  of  the  copyhold  interest. 

In  East  V.  Harding  (a),  no  doubt  appears  to  have  been 
entertained  by  the  Court  of  B.  R.  as  to  the  continuance  of  the 
services,  after  the  severance  of  the  copyhold  from  the  manor ; 
the  only  question  with  the  Court  was,  whether  the  lessee  of 
the  feoflfee  could  take  advantage  of  the  alleged  forfeiture  of  the 
copyhold  interest,  the  whole  Court  agreeing  that  the  feoffee 
himself,  if  he  had  not  made  the  lease,  might  have  done  so. 

Although  (as  it  was  said  in  Murrel  &  Smith)  the  copy- 
holder is  not  without  some  advantage  from  the  act  of  sever- 
ance,  as  it  exonerates  him  from  the  customary  fine  and  suit  of  ,    ' 

said  there  was  no  difference  between  Wakefor^s  case^  1  Leo.  102^  in  which 
of^parceners  and  joint-tenants^^  both  it  was  held  that  a  release  of  the  copy- 
beii^  now  equally  compellable  to  hold  interest  to  a  grantee  of  the  free- 
make  partitioQ.  Lex.  Cust.  6.  Ante  hold,  is  an  extinguishment  equally 
p.  i).  with  a  conveyance  to  the  lord*  S.  P« 
<a)  Gro.  £liz.  498.  And  see  1  Anon.  Cro.  Eliz.  21.  Poet,  tit.  '£x* 
RolL  Abr.  Cop.  (O)  pi.  3,  4 ;  and  tinguishment.' 

VOL.  I.  C 
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courts  yet  he  receives  a  serious  prejudice^  presuming  that  an 
attempt  to  acquire  a  freehold  title^  by  the  only  act  which 
could  establish  it  effectually^  namely,  a  feofiment,  would  be  a 
cause  of  forfeiture ;  for  although  his  interest  would  be  the  sub* 
ject  of  an  assignment,  yet  that  would  bind  the  person  only, 
and  not  the  land ;  so  that  the  legal  title  must  be  left  in  the 
copyholder  and  his  heirs;  which  circumstance  would  neces- 
sarily operate  as  a  clog  to  the  free  alienation  of  the  property. 
In  such  a  case  it  would  be  desirable,  I  think,  to  take  the  con- 
veyance by  a  bargain  and  sale  inroUed,  as  that  form  of  assur^ 
ance  would  not  create  a  forfeiture  of  the  copyhold  interest,  and 
it  might  be  the  best  means  of  preserving  evidence  of  title,  from 
the  period  that  the  court  rolls  of  the  manor  ceased  to  be  so. 

Thirdly — That  a  manor  may  be  suspended ;  and  may  cease 
and  revive. 

As  copyholds  are  parcel  of  the  demesnes  of  a  manor,  if  the 
lord  leaseth  for  years  all  the  demesnes,  it  is  a  suspension  of  the 
manor  during  the  term  of  years  (a). 

So  if  the  King  grant  the  demesnes  of  a  manor  for  life,  the 
manor  is  suspended,  but  after  the  death  of  the  lessee  it  be- 
comes a  manor  again  (i). 

And,  if  on  a  partition  of  a  manor  between  two  sisters,  A.  and 
B.,  the  demesnes  are  allotted  to  A.,  and  the  services  to  B.,  the 
manor  is  dfssolved ;  yet  if  A.  dies  without  issue,  and  her  part 
descends  to  B.,  it  becomes  a  manor  again  (c). 


It  would  seem  that  when  one  manor  is  held  by  cc^y  of 
another  manor,  the  lord  of  the  customary  manor  cannot  keep 
courts  baron,  to   have  forfeitures  or  hold  pleas  in  a  writ  of 

{a)  Marshe  &  Smith's  case,  ubi  S.  C.  And.  221 .    Sir  M oyle  Finch's 

8up.    Pymmock  &  Hilder,  Cro.  Jac.  case^  6  Co.  64  a. ;  and  see  2  Roll. 

559 ;  and  see  2  Ld.  Raym.  864.  Abr.  122.  (F.)  pi.  3.    lb.  (H.),  and 

(h)  Hartop  &  Twke  v.  Dtdby,  the  cases  there  cited  ^m  the  year 

Het.  14.    And  see  Prior  of  Bath's  books.     Bro.   Extinguishment^    13. 

case,  4  Leo.  190,  SKK).  Fits.  Extinguishment,  5.      15  Vin. 

(r)  Theiford's  case,  1  Leo.  204.  Manor  (H).  (H.  2). 
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right ;  the  privileges  of  a  court  being  inconsbtent  with  an 
estate  at  will  (a). 

When  the  demesnes  are  once  separated  from  the  manor,  so 
that  the  custom  is  destroyed,  they  are  no  longer  demisable 
by  copy  (b),  and  can  never  re-unite;  as  if  lands  are.  for* 
feited,  or  escheat,  or  otherwise  come  to  the  bands  of  the  lord 
of  the  manor,  and  he  make  a  lease  for  life  or  for  years,  or  for 
one  year,  or  half  a  year,  or  other  certain  time,  by  deed,  or 
even  by  parol  (c) ;  or  a  feofiioaent  in  fee  on  condition,  even 
though  the  lord  afterwards  enter  for  the  condition  broken  (d) : 
but  if  the  lord  keep  the  land  in  his  own  hands,  or  let  it  at 
wiU,  he  or  his  assigns  may  regrant  at  pleasure  (^),  even  after 
a  period  of  twenty  years  (^).  Any  lawful  interruption,  as 
the  lands  being  extended,  or  recovered  in  a  writ  of  dower,  is 
equally  a  destruction  of  the  demisable  quality,  though  a 
wrongful  interruption,  as  a  disseisin,  is  not  so  {g). 

By  a  separation  of  the  demesnes,  I  conceive,  is  meant,  $ 


(jsf)  Rex  ▼.  Stanton,  or  Slaverlonf 
Cro.  Jac-  259.     Yelv.  190. 

(&)  WiUes,  323. 

(c)  French's  case,  4  Co.  31  a. 
Honncliffe  &  Minors,  1  BdL  Afar. 
4da  (B.)  S.  a  2  Daav.  176.  6 
Vin.  Cop.  (R.)  pi.  1,  2,  3.  Lee  v. 
Boothhy,  Cro.  Car.  521.  And  when 
aDother  person  has  acquired  a  term 
certain  in  copyholds,  they  surely  cease 
to  be  demisable ;  bat  see  Iltttckings 
T.  Strode,  Nels.  Ch.  R.  26,  where 
equity  aided  a  subsequent  grant  by 
copy,  under  the  peculiar  circum- 
stances of  the  case. 

(if)  Co.  Cop.  8.  62.  Tr.  141. 
French's  case,  sup. 

(e)  Co.  Lit.  58.  b.  Co.  Cop.  s. 
62.  Tr.  141.  Dounclife  &  Mi- 
mars,  sup.  Blemmerhasset  y.  Hum" 
hersione.  Hut  65.  S.  C.  Sir  W. 
Jones,  41.      French's  case,   4   Co. 


31.  1  Roll.  Abr.  498.  Cop.  (B.) 
Tavemer  &  Cromwell,  3  Leo.  108. 
2  Sid.  19.  Cham  v.  Dover,  1  Leo. 
16.  Kempe  &  Carter,  1  Leo.  55-6. 
Doe  d.  Gibbons  v.  Polt  and  others, 
2  Dougl.  720.  It  should  seem  that 
the  King  is  an  exception  to  the  rule, 
that  the  copyhold  interest  is  destroyed 
by  a  demise,  and  that  the  King,  or 
his  patentee,  may  afterwards  regrant 
by  copy.  Cremer  v.  Burnet,  Sty. 
266.  2  Roll.  Abr.  197-  (G.)  pi.  3,  4. 
Fulham  v.  Fulham,  Mar.  206.  Lee 
V.  Boolhby,  1  Keb.  720.  S.  C. 
W.  Jones,  440.  S.  C.  (called  Cholmljf 
V.  Cooper  &  Ward)  3  Keb.  91.  S.  C. 
but  not  S.  P.  Cro.  Car.  521.  Gilb, 
Ten.  304. 

(/)  Pemble  v.  Sterii,  2  Keb.  213. 
S.  C.  Sir  T.  Raym.  165.     Sid.  316. 

(g)  French's  case,  sup.  Co.  Lit, 
58.  b.  324.  b. 
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separation  produced  by  the  act  of  the  person  having  the  fee 
simple  of  the  manor^  though  in  Lee  &  Boothhy  (a)  it  is  said, 
that  a  lord  pro  tempore  leasing  a  copyhold^  is  a  severance ; 
but  the  dictum  in  that  case  is  in  complete  opposition  to 
several  authorities,  which  have  established,  that  a  lease  by  the 
lord,  being  tenant  in  tail,  or  for  life  or  years  only,  will  not  de* 
stroy  the  custom  as  to  the  reversioner  or  remainder  man  (b)  ; 
and  is  totally  irreconcileable  with  the  case  of  Winter  & 
Loveday  (c),  in  which  the  tenant  for  life  was  empowered  to 
lease  the  settled  estates  except  the  demesnes ;  and  the  court 
held,  that  the  exception  extended  to  the  copyholds  as  part  of 
the  demesnes,  (notwithstanding  there  appeared  to  be  no  other 
land  to  which  the  power  could  apply,)  as  the  rents  and  services 
might  be  demised,  though  a  rent  could  not  be  reserved  on 
such  a  lease ;  and  observed,  that  the  power  in  question  would 
have  enabled  the  tenant  for  life  to  destroy  all  the  copyholds, 
if  it  had  extended  to  them,  for  although  a  lease  of  copyhold 
tenements  by  a  lessee  of  a  manor,  does  not  operate  as  an  ex^ 
tinguishment,  yet,  a  lessee  demising  copyholds  by  virtue  of  a 
power  derived  out  of  the  fee,  is  an  absolute  destruction  of 
them. 

A  distinction  is  mentioned  to  have  been  made  by  Holt,  C.  J., 
in  one  particular  case  (d),  between  a  tenancy  escheating  and  a 
purchase  by  the  lord,  namely,  that  in  the  former  case,  the  land 
became  part  of  the  manor,  but  that  in  the  latter  it  was  only 
holden  of  the  manor,  and  not  part  of  it :  this  seems  quite  an 
anomaly,  as  it  is  clear  that  in  both  cases  the  land  might  be  re- 
granted  by  copy,  though  in  each  there  was  a  union  of  the  free- 


(fl)  Cro.  Car.  521. 

(6)  Rusletf  &  Conesby,  2  Roll. 
Abr.271.  Prescrip.  (T.)  S,  C.  called 
Conesbie  v.  Rusky,  Cro.  Eliz.  459.  b. 
Gilb.  Ten.  300.  Vide  also  Co.  Lit. 
58.  b.  (n.  7.)  Prior  of  Balk's  case, 
4  Leo.  199.  Post,  tit.  '  Lord  of  the 
Manor.'    *  Extinguishment.' 

(c)  1  Corny.  40.   S.  C.    1  Frecm. 


507.  S.  C.  Carth.  427-  S.  C.  1 
Lord  Raym.  267.  S.  C.  2  Salk.  537. 
S.  C.  5  Mod.  244,  378.  S.  C.  12 
Mod.  142. 

(^)  Anon.  12  Mod.  138.  See  also 
Holmes  v.  Hanby,  1  Sid.  284.  S.  C. 
2  Keb.  28.  [''  12  Mod.  is  not  a  book 
of  any  authority."  Per  Bailer,  J. 
1  Doug.  83.]    Vide  Sav.  21 .  ca.  52. 
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hold  and  copyhold  interest ;  and  I  cannot  help  thinking  that 
there  is  some  misprint  in  the  report. 

The  above  case  of  Winter  &  Looeday  suggests  the  expe- 
diency of  excepting  copyholds^  and  the  rents  and  services 
thereof^  out  of  the  usual  power  of  leasing,  in  all  family  settle- 
ments of  manors,  to  which  lands  of  that  tenure  are  attached,  a 
precaution  which  is  very  seldom  attended  ta 


The  Demesnes  of  a  manor  may,  however,  under  an  imme- 
morial usage,  be  granted  out  to  another,  and  still  remain  parcel 
of  the  manor,  which  shews,  that,  exclusive  of  the  transcendent 
powers  vested  in  the  legislature  (a),  there  is  an  exception  to  the 
rule,  that  copyholds  cannot  be  created  at  the  present  day  ;  but 
this  proceeds  upon  the  principle,  that  the  land  has  been  de- 
misable  hy  copy  from  time  immemorial  (6),  and,  therefore,  al- 
though newly  granted,  yet  to  be  considered  as  much  a  copy- 
hold tenement  as  if  it  had  been  immemorially  holden  by  copy 
of  court  roll,  the  tenure  having  its  foundation  in  custom  which 
from  time  immemorial  attached  upon  the  waste  (c) ;  and  this 
circumstance  is  to  be  attended  to  in  pleadings  {d). 

In  Hughes  v.  Games  {e)  it  was  admitted,  that  a  lord  by  custom 


(a)  See  35  Hen.  8.  c.  ]3.  en- 
actings  that  the  King's  manors  of 
Granges^  &c.  in  the  county  of  Nor- 
folk, formerly  part  of  the  possessions 
of  the  Abbey  or  Priory  of  Walsing- 
ham,  should  and  might  be  granted 
by  copy  of  court  roU,  in  fee  simple, 
or  for  term  of  life  or  lives,  by  the 
stewards  of  the  said  manors,  their 
nnder-stewards  or  deputies,  for  such 
rents,  services,  fines,  heriots,  and  cus- 
toms, as  in  the  said  copies  should  be 
specified,  which  copies  should  be  good 
against  the  King,  his  heirs,  successors, 
and  assigns.  See  also  37  Hen.  8. 
c  2,  enacting,  that  so  much  of  Houn- 
slow  Heath  as  was  the  King's  inherit- 


ance, and  was  meet  for  tillage,  pas- 
ture, meadow,  or  other  several  ground, 
should  be  of  the  nature  and  condition 
of  copyhold  land :  or  the  same  might 
be  letten  by  the  steward  of  the  manor, 
at  will,  or  for  twenty-one  years, 
which  lessee  should  or  might  improve 
it. 

(6)  Bishop  of  London  &  Rome, 
3  Keb.  124. 

(c)  Lord  Norihwick  v.  Stanway, 
3  Bos.  &  Pul.  347.    Co.  Lit.  58.  b. 

{d)  Kempe  &  Carter,  I  Leo.  55. 
Roe  &  Newman,  2  Wils.  125.  Re- 
velly.  Jodrell,  2  T.  R.  424. 

(je)  3clect  Ca.  Chan.  Temp.  King, 
62.    And  see  Sir  Matthew  Hale's. 
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may,  tcith  the  consent  of  the  homage,  make  new  grante  of  part 
of  the  manor,  to  hold  by  copy,  and  a  case  b  mentioned  by  the 
reporter  to  have  been  cited  to  that  eflfect ;  but  whether  a  cus- 
tom to  do  it  without  the  homage  would  be  good,  the  Chan- 
cellor said,  was  a  question  which  must  go  to  law  (a).    In  Lord 
Northwick  v.  Stanway  (ft),  which  was  an  action  of  assumpsit 
to  recover  the  fine  on  admission  to  land  in  the  manor  of  Har- 
row, it  appeared  that  the  premises  were  formerly  part  of  the 
waste,  and  had  been  granted  by  the  lord,  to  hold  by  copy ; 
and,  that  there  was  an  immemorial  custom  for  the  lord  to  grant 
parcels  of  the  waste,  whenever  he  should  think  proper,  to  hold 
by  copy  of  court  roU.     The  plaintiff  had  a  verdict  for  60/1, 
and  afterwards,  on  a  rule  obtained  for  a  new  trial,  one  of  the 
grounds  of  application  being  that  the  premises  were  not  of 
copyhold  tenure,  the  court,  relying  on  the  immemorial  custom, 
and  adverting  to  a  similar  custom  in  many  manors  in  the  north 
of  England,  held,  that  the  premises  were  well  described  as 
copyhold,  although  the  date  of  the  grant  was  modern ;  but  the 
application  succeeded   upon    another,   and   perfectly  distinct, 
ground  (c). 

Again  in  Boulcott  v.  Winmill  (d),  which  was  an  action  of 
trespass  for  breaking  and  entering  the  plaintiff's  close,  and 
cutting  down  and  prostrating  the  pales  and  fences  standing 
therein,  and  there  was  a  justification  under  an  alleged  right  of 
common  of  pasture  over  the  locus  in  quo,  various  instances 
were  proved,  from  1632,  of  grants  by  the  lord  61  the  manor  of 
Westham,  with  t/ie  assent  of  the  homage,  at  the  general  courts 
baron  or  customary  courts,  of  parcels  of  the  waste,  some  within 


note  (a)  to  P.  N.  B.  14.  D.  Vide 
also  Ladj  Wenlworth  v.  Clay,  Ca. 
Temp.  Finch.  263 ;  but  it  does  not 
appear^  whether  the  ground  to  be  set 
out  by  the  homage^  was  to  be  granted^ 
to  hold  by  copy  of  court  rolL  And  see 
Folkard  v.  Hemmeit,  cited  5  T.  R. 
417*  n.  and  post,  at  the  end  of  tit. 
'  Pleading/  &c. 


(a)  I  shall  presently  Aam  that 
such  a  custom  would  be  unreasonable^ 
and  therefore  bad^  post  p.  29. 

(6)  Ubi  sup. 

(c)  See  S.  C.  post,  tit.  '  Fine  oo 
admittance.' 

((f)  2  Campb.  261.  See  also  Sled 
V.  Prickdl  &  others,  2  Stark.  464. 
470. 
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and  others  without  the  ancient  forest  of  Waltham,  belonging  to 
the  crown^  and  subject  to  the  jurisdiction  of  the  forest  courts, 
to  hold  by  copy  of  court  roll  at  the  will  of  the  lord,  &c.,  and 
die  locus  in  quo  was  in  that  part  of  the  manor  which  was 
within  the  limits  of  the  forest.  At  the  trial,  McDonald,  C.  B. 
was  of  opinion,  that  the  custom  was  established,  and  the  plaintiff 
had  a  verdict ;  and,  on  an  application  to  the  Court  of  King^s 
Bench  for  a  rule  for  a  new  trial.  Lord  EUenborough  held,  that 
the  waste  might  be- legally  granted  out,  though  within  the 
forest ;  and  the  other  judges  concurring,  a  rule  was  refiised. 

Length  of  possession  will  rsuse  the  presumption  of  a  custom 
for  the  lord  to  grant  out  the  waste  by  copy,  see  the  King  v. 
ike  Inhabitants  of  WarUington  (a).  In  that  case  the  lord  of 
the  manor  of  Havant  had  granted  a  small  part  of  the  waste,  to 
hold  by  copy  of  court  roll,  with  these  words  in  the  admission,— 
^*  fine  one  shilling,  heriot  one  shilling,  quit  rent  one  shilling," 
and  the  grantee  built  a  house  upon  the  ground,  but  there  was 
no  proof  of  any  consideration  having  been  paid.  An  order  of 
removal  of  the  son  of  the  grantee,  and  his  family,  from  Havant 
to  Warblington,  (from  whence  the  father  came  into  the  parish 
of  Havant  with  a  certificate,)  was  confirmed  by  the  court  of 
sessions,  and  on  an  appeal  to  the  Court  of  King's  Bench,  the 
above  grant  was  not  considered  to  be  voluntary ;  and  being  a 
purchase  under  SOL  the  court  held  that  it  did  not  give  a  settle- 
ment, since  the  stat.  of  9  Geo.  L  c.  7.  (b).  The  steward  of  the 
manor  proved  several  grants  of  part  of  the  waste  for  a  pecuniary 
consideration,  and  there  having  been  near  forty  years'  possession 
under  the  grant,  the  court  deemed  it  a  strong  presumption  in 
favour  of  the  custom  of  granting  the  waste  by  copy. 

It  has  been  doubted  whether  the  demesnes  of  a  manor  could 
not  be  granted  even  without  an  immemorial  custom  (c),  but  I 
apprehend  that  the  above  cases  of  grants  of  waste  land,  and 

(a)  1  T.  R.  241.  Hornckurch,  2  Bam.  &  Aid.  189. 

(6)  Vide  also  the  King  v.  the  In-         (c)  See  1  Watk.  on  Cop.  33  to  36. 

habiianis  of  WUhy,  2  Mau.  &  Selw.  B  Boe.  &  Pul.  n.  (a). 
504.   The  King  v.  the  Inhahtianii  of 
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those  to  which  I  am  ahout  to  refer  the  reader  (a)^  have  esta- 

• 

blished,  beyond  all  possibihty  of  controversy^  that  since  the 
statute  of  quia  emptar^s,  no  new  tenure  can  be  created,  except 
by  special  and  immemorial  custom,  or  by  legislative  enactment, 
and  that  no  person  can  reserve  to  himself  a  right  of  escheat* 

Of  this  class  of  cases  is  ReveU  and  others  v.  JodreU  (ii), 
which  was  an  issue  to  try  whether  allotments  made  to  copy- 
holders, in  respect  of  their  copyholds  on  two  commons/ were 
freehold  or  copyhold;  and,  it  appearing  that  certain  woods 
taken  by  the  copyholders  under  an  agreement,  in  lieu  of  their 
right  of  common,  had  been  excepted  out  of  a  grant  of  the 
manors  under  which  the  defendant  claimed,  the  court  held  that 
they  were  thereby  severed  from  the  manor,  and  that  the  allot- 
ments made  to  the  copyholders  were  freehold  and  not  copyhold, 
agreeable  to  the  rule,  that  a  copyhold  without  custom  cannot 
begin  at  this  day.  Taumley  &  Gibson  (c)  ;  where,  under  an 
inclosure  act,  an  allotment  of  common  and  waste  was  to  be 
made  to  the  lady  of  the  manor,  in  lieu  of  her  right  and  interest 
in  the  soil  of  the  residue  of  such  common  and  waste,  and  then 
the  remainder  was  to  be  allotted  among  the  general  proprietors, 
and  such  allotments  were  to  vest  in  fee  simple,  discharged  from 
all  customary  tenures,  rents,  &c.,  but  the  act  was  not  to  preju- 
dice the  right  of  the  lady  in  or  to  the  seigniories  incident  to 
the  manor ;  on  the  contrary,  she  was  thereafter  to  hold  and 
enjoy  all  rents,  services,  royalties,  and  manorial  jurisdictions 
whatsoever,  and  there  was  a  subsisting  lease  granted  by  a 
former  lord  of  the  manor  of  the  mines  under  the  waste ;  and 
there  the  court  held,  that  the  mines  under  the  waste,  being 
part  of  the  demesnes,  and  for  which  the  lady  received  a  sati^ 
faction  under  the  act,  were  not  reserved  by  the  clause  reserving 
rents,  royalties,  &c.,  and  that  the  tenants  held  their  allotments 
as  freehold  estates  of  inheritance,  and  would  not  take  them  as 
copyhold  unless  the  act  so  directed.     It  was  also  adjudged, 

(a)  And  see  Co.  Cop.  s.  31.  Tr.      Ante^  p.  2,  3. 
45-6.  Co.  Lit.  58.  b.  Kitch.  60.  Mo.         (6)  2  T.  R.  415. 
631.  pi.  867.  2  Mau.  &  Sclw.509.         (c)  lb.  701. 
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that  the  lease  remained  valid,  but  that  the  right  to  the  rents  of 
the  mines  passed  to  the  person  in  whose  favour  the  allotment 
was  made.  The  reader  will  observe,  th^t  mines,  therefore,  are 
not  considered  as  a  distinct  right  from  the  right  to  the  soil  of 
the  freehold,  but  are  part  of  the  demesnes  of  a  manor,  and,  con- 
sequently, that  it  is  not  sufficient,  (though  frequently  retied 
upon,)  when  intended  to  except  them  out  of  the  grant  of  waste^ 
or  the  enfranchisement  of  copyhold  knd,  to  reserve  to  the  lord 
the  seigniories,  royalties,  and  jurisdictions,  incident  to  the  manor, 
but  that  they  should,  in  such  a  case,  be  reserved  to  him  m  ex- 
press terms. 

Another  case  of  this  class  is  Doe  d.  Lowes  v.  Davidson  (a), 
which  has  established,  that  no  private  agreement  can  change 
freehold  into  copyhold  or  customary  tenure,  and  that  allotments 
of  land  of  freehold  tenure  under  an  inclosure  act,  will  not  be- 
come of  copyhold  or  customary  tenure,  without  express  words 
making  them  so ;  even  although  the  allotments  are  in  lieu  of 
copyhold  or  customary  tenements,  or  rights  appendant  thereto ; 
which  is,  therefore,  an  exception  to  the  rule,  that  accessorium 
sequitur  principale. 

As  Doe  &  Dacidson  is  a  case  of  considerable  interest,  and 
may  be  the  subject  of  frequent  reference,  I  propose  to  give  a 
fiill  extract  from  the  report  of  it.  It  was  an  ejectment  to  re- 
cover custmnary  lands  in  the  manor  of  Ridley  in  Northumber- 
land, where  the  custom  is,  that  the  tenements  within  the  manor, 
pass  either  by  surrender  and  admittance  at  the  lord's  court,  or 
by  any  species  of  common-law  assurance,  accompanied  by  the 
licence  of  the  lord ;  but  they  are  not  devisable  by  will.  In 
1749,  by  articles  between  the  lord  of  the  manor  and  several 
persons  intitled  to  right  of  common  over  two  commons  vrithin 
the  manor,  it  was  agreed,  that  such  commons  should  be  divided 
and  set  out  by  the  persons  named,  who  should  apportion  to  the 
lord^  as  a  recompense  for  his  right  in  the  soU,  a  certain  part  of 

(a)  2  Mau.  &  Selw.  175.  See  Doe  d.  Sweeting  v.  HUlard  & 
also  the  King  v.  The  Inhabi$anU  of  Griffith,  9  Barn.  &  Crew.  795,  et 
Hornchurch,  2  Bam.  &  Aid.   189.      seq. 


> 


26  OP   A   MANOR*  [part  I. 

one  of  those  commons^  and  that  the  rest  should  be  divided 
among  the  lord  and  the  several  persons  having  right  of  common, 
according  to  the  yearly  value  of  their  tenements ;  and  that, 
afiter  the  division,  all  rights  of  common  should  cease,  saving  to 
the  lord  all  mines^  &c.  and  all  the  royalties  which  he  and  the 
former  lords  had  enjoyed.  An  award  was  made  by  the  com- 
missioners, whereby  they  allotted  part  of  the  commons  to  W.  L, 
in  respect  of  hb  right  of  conunon  for  his  customary  estates, 
and  by  a  subsequent  private  act  of  parliament,  the  above  articles 
and  award  were  confirmed ;  in  which  act  it  was  provided,  that 
nothing  therein  contained  should  extend  to  revoke  or  alter  any 
settlement,  &c.  of  lands  so  agreed  to  be  inclosed,  but  that  the 
several  allotments  should  be  and  enure,  and  be  enjoyed  to  the 
same  uses,  &c.  as  the  tenements,  in  respect  whereof  the  allot- 
ments were  made ;  and  that  the  act  should  not  prejudice,  lessen, 
or  defeat  the  right  of  the  lord  in  and  to  the  seigniories  and 
royalties  incident  to  the  manor,  but  that  he  should  hold  and 
enjoy  aU  rents,  services,  courts,  royalties ,  8fc.  (other  than  and 
except  common  right,)  in  and  upon  the  said  commons,  as  fuUy 
aa  if  the  act  had  not  been  made.  The  premises,  for  which  the 
ejectment  was  brought,  were  allotments,  under  the  articles  and 
award,  confirmed  by  the  act,  and  some  of  which  were  awarded 
to  W,  L.  and  others  purchased  by  him  after  the  award,  and  all 
which,  since  the  allotment,  had  been  considered  as  freehold. 
W.  L.  devised  to  his  eldest  son  and  heir,  J.  L.  and  his  heirs, 
all  his  real  estates,  without  mentioning  customary  estates. 
J.  L.  was  admitted,  as  heir  at  law,  to  the  customary  tenements 
of  which  his  father  died  seised,  ahd  by  his  will  devised  all  his 
real  estate,  as  well  copyhold  and  customary  as  freehold,  (except 
certain  messuages  set  apart  for  payment  of  his  debts,)  to  his 
son  W.  C.  L.  in  tail,  with  remainder  to  the  defendant  in  fee. 
W.  C.  L.  was  the  only  child  of  J.  Z.,  and  he  died  an  infant 
and  without  issue.  The  lessor  of  the  plaintiff  was  the  brother 
of  «/•  L.  and  unde  and  heir  of  W.  C.  L.  At  the  assizes  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the.  opinion  of  the 
Court  of  King's  Bench,  whether  the  custom,  not  allowing  of  a 
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disposition  by  will^  extended  to  the  new  allotments ;  or  whether 
they  passed  by  the  will  of  /.  L. 

The  courts  stopping  the  counsel  for  the  defendant,  and  ad-> 
verting  to  the  above  cases  of  ReveU  &  JodreU,  and  Taumley 
&  Gibson,  which  had  decided  that  custontary  tenure  could 
not  now  be  created,  except  by  act  of  parliament,  or  by  custom 
to  warrant  the  grant  of  waste,  held,  that  the  allotments  in 
question,  continued  to  be  of  the  same  tenure  after  the  award 
and  act  of  parliament,  as  they  were  before,  and  must  go  to 
those  who  were  intitled  to  claim  them,  as  passing  under  the 
will  as  freehold,  and  that  the  agreement  and  award  could  not 
fdter  the  tenure ;  neither  did  the  act  of  parliament  alter  it,  in  the 
construction  put  upon  it  by  the  court,  the  reservation  to  the 
lord,  being  only  of  the  same  rights  over  the  freehold  land,  then 
become  the  freehold  of  the  tenants,  which  he  before  had  en- 
joyed, as  lord,  over  the  same  land,  when  it  was  his  own  free* 
hold. 

I  think  it  right  to  notice,  in  this  place,  that  when  under  a 
local  inclosure  act,  there  is  no  special  provision  to  the  contrary^ 
the  legal  title  to  an  allotment  is  not  acquired  by  the  allottee, 
until  the  execution  and  proclamation  of  the  commissioners* 
award  (a).  And  that  although  an  award  operates  as  a  convey- 
ance, so  far  as  to  vest  the  legal  estate  in  the  allottee,  yet,  where 
the  allottee  was  one  of  several  lives  named  in  a  copyhold  grants 
the  court  of  B.  R.  held,  that  the  effect  of  the  award  was  to 
vest  the  legal  estate  in  the  allotment,  in  the  several  persons 
intitled  in  succession  (6). 


(a)  Farrer  v.  Billijig,  2  Bam.  & 
AlcL  171.  Cane  v.  Baldwin,  1  Stark. 
65.  But  in  Kingsley  y.  Yoang,  17 
Ves.  472,  18  Yes.  207>  an  objection 
to  the  title  on  the  ground  that  the 
GoinmisBiimerfl'  award  had  not  been 
made^  was  over-mledy  the  act  con- 
taining a  cknae,  enabling  a  sale  and 
conveyanoe  before  the  award.  And 
see  Doe  d.  Dixon  v.  Willis,  5  Bing. 


441.    Vide  also  1  &  2  Geo.  4.  c. 

23.  8.  ]  f  authorising  landlords,  to 
enter  upon  land  allotted  to  and  de- 
niised  by  them,  and  distrain  for  rent, 
notwithstanding  the  award  of  the 
Commissioners  shall  not  hate  been 
executed. 

(i)  Doe  d.  Sweeting  v.  Hellard 
&  Griffiths,  9  Barn.  &  Cress. 
789.    S.  C.  4  Man.  &  By.  736. 
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The  CusTOBfs  of  a  manor  must  be  immemorial  (a),  reason- 
able (b),  and  certain  (c),  or  they  cannot  be  supported ;  and  if 
any  part  of  the  custom  be  bad  it  avoids  the  whole  (d). 

As  a  custom  must  be  immemorial^  so  a  privilege  attached  to 
ancient  messuages  cannot  be  claimed  in  respect  of  a  tenement 
recently  built,  and  not  upon  the  site  of  an  ancient  messuage  (e). 

A  custom  that  a  feme  covert  seised  in  fee  may  dispose  of 
her  estate,  without  her  husband's  assent  {/) ;  or  without  the 
private  examination  of  the  wife  (^g),  is  bad,  being  contrary  to  good 
policy.  So  a  custom  that  after  the  death  of  a  tenant  for 
life,  the  lord  is  compellable  to  grant  to  a  particular  person,  as 
to  the  son,  and  if  no  son  to  the  daughter,  and  so  in  perpetuum^ 
is  void,  though  a  custom  for  a  copyholder  for  life,  to  nominate 
his  successor,  is  good,  the  former  being  to  compel  the  lord,  who 
has  the  interest,  to  make  a  grant  of  it,  and  the  latter  compel- 
ling an  admittance,  where  the  interest  is  in  the  copyholder  (A). 
But  under  such  a  custom  the  estate  could  not  be  divided  into 
fractions,  by  nominating  part  to  one  and  part  to  another  (t) ; 


(a)  Co.  Cop.  6.  33.  Jackman  v. 
Hoddesdon,  Ore.  Eliz.  351. 

(6)  It  18  sufficient  to  shew  that  a 
custom  (which  must  always  be  al- 
leged in  the  land)  was  reasonable  in 
its  commencement,  and  it  need  not 
be  intended  to  have  a  lawful  begin- 
ning by  grant,  &c,  but  a  prescription 
(which  is  alleged  in  the  person)  ought 
to  have  by  common  intendment  a  laW' 
ful  banning.  6  Co.  60.  b.  in  GaU" 
foard^s  case. 

A  custom  against  the  king's  pre- 
rogative is  not  allowable,  Davis's  Rep. 
33.  b. 

(c)  2H.4.I0.  Ca  Cop.  8. 33.  Tn 
61,  62-^.  Kit.  204. 

{d)  Wilke*  v.  Broadbent,  2  Stra. 
1225. 

(«)  DuHsian  v.  Trender,  5  T.  R. 


2.  post  tit. '  Pleading/  &c 

(/)  Stevens  d.  Wise  v.  TyreU,  2 
Wils.I. 

{g)  George  d.  Thombury  v.  Jem, 
Amb.  629. 

(h)  Lord  Grey's  case.  Mo.  788. 
pi.  1088.  BaWs  case,  4  Leo.  237. 
Ron/les  v.  Mason,  1  Brownl.  132.  2 
Brownl.  85, 192.  1  Roll.  Abr.  560. 
pi.  18.  lb.  562.  (H.),  pi.  1.  Deven- 
ish  v.  Baines,  2  Eq.  Ca.  Abr.  4a-4. 
Pre.Ch.3.  Wame  v.  Sawyer,  I  RM. 
Rep.  48,  cites  Crabb  &  Bevis.  See 
also  Noy,  2.  Ford  v.  Hoskins,  Cra 
Jac.  368.  S.  C.  Mo.  842.  &  C.  1 
Roll.  Rep.  125.  S.  C.  2  Bulst.  336. 
1  Eq.  Abr.  118.  c.  2.  1  Sid.  967; 
and  see  Mardiner  &  ElUot,  2  T.  R. 
746.     But  see  Gilb.  Ten.  323. 

(t)  2  Brownl.  199. 
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yet  it  should  seem,  that  hy  the  custom  of  Yelndnster  Prima, 
in  Devonshire,  the  person  nominating  may  except  any  part  of 
the  lands  to  any  other  person,  but  such  exception  operates  on 
the  beneficial  interest  only,  the  nominee  continuing  tenant  to 
the  lord  for  the  whole  (a). 

A  custom  for  the  lord  of  a  manor  to  grant  leases  of  the 
waste  lands  without  restriction,  (the  effect  of  which  would 
be  to  enable  him  to  annihilate  the  right  of  common  alto- 
gether,) is  too  unreasonable  to  be  supported  (b).  So  also,  I 
conceive,  would  be  a  custom  to  grant  oiit  the  wastes  of  a 
manor  by  copy  of  court  roU,  without  the  consent  of  the  hq- 
mage  c) ;  though  a  custom  which  does  not  establish  an  arbi- 
trary power  in  the  lord,  but  merely  operates  as  a  qualification 
of  the  right  of  the  tenants  of  the  manor  in  favour  of  the  lord, 
is  good  :  This  was  fully  established  in  the  case  of  Batesan  & 
Green  (d) ;  and  it  is  to  be  observed,  that  the  extent  to  which 
the  lord's  right  had  been  carried  in  that  case,  did  not  appear  to 
be  unreasonable  (e). 

It  frequently  happens  that  grants  are  made  by  the  lord  of 
a  manor  ex  mero  motu,  either  in  fee,  or  for  a  term  of  years, 
to  hold  by  copy  of  court  roll,  and  where  no  custom  exists  for 
granting  out  the  wastes  as  copyhold,  it  is  dear  that  such  a 
grant  would  not  enure  as  a  grant  of  the  copyhold  interest^ 
by  reason  of  the  stat.  of  quia  emptores,  nor  as  a  conveyance 
to  pass  a  freehold  interest,  for  want  of  livery  of  seisin,  or  a 
statutable  possession  under  a  bargain  and  sale  for  a  year  (/)• 

Again,  a  custom  that  those  who  claim,  ought  to  come  into 
court  at  the  first,  second,  or  third  proclamation,  to  take  up 


(a)  Devenish  v.  Baines,  Pre.  Ch. 
3.  6  Vin.  64.  pi.  7- 

(b)  Badger  v.  Ford,  3  Barn.  & 
Aid.  155.     Arlelt  v.  Ellis,  infra. 

(c)  lb.  Arlett  v.  ElUs,  7  Bam.  & 
Cress.  365-8,  372-5.  S.  C.  9  Dow. 
&  Rjr.  897*  And  see  Clarkson  v. 
Woodkouse,  5  T.  R.  412.  n.  Fdkard 
▼.  Hemmett,  5  T.  R.  417*  n. :  but  in 


the  latter  case  the  custom  was  to 
grant  fuUk  the  consent  of  the  homage. 

(d)  5  T.  R.  415. 

(e)  Per  Bayley,  J.  in  Arleit  v. 
Ellis,  7  Bam.  &  Cress.  366.  9  Dow. 
&RJ.903. 

(/)  The  King  v.  The  InhabilanU 
of  JVilby,  2  Man.  &  Selw.  609. 
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their  estates,  or  that  they  should  be  forfeited,  was  held,  even 
before  the  statute  of  9  Geo.  1.  c.  29.,  not  to  extend  to  an  heir 
beyond  sea,  or  being  an  infant  (a). 

In  Fenn  d.  Richards  v.  Mariott  (b),  a  custom  that  the 
grantee  of  customary  estates,  passing  either  by  deed  or  sur- 
render, must  be  admitted  during  the  Ufe  of  the  grantor,  was 
held  to  be  good  in  law ;  the  court  observing,  that  it  was  fit 
that  such  grantees  should  be  admitted  in  some  reasonable  time, 
and  that  the  custom  had  limited  that  time. 

In  a  recent  case  (c),  evidence  was  given  of  a  custom  in  the 
manor  of  Honiton,  Wilts,  by  which,  after  the  death  of  the 
tenant  in  possession,  of  copyholds  held  for  lives  in  succession, 
with  a  grant  m  reversion,  the  life  m  reversion  is  entitled  to 
hold  the  estate  beneficially,  unless  it  should  appear  by  the 
court  roUs,  that  a  trust  was  intended  for  the  lives  in  succes- 
sion ;  and  the  then  Vice  Chancellor  (Sir  John  Leach)  held,  that 
the  custom  was  reasonable,  as  it  prevented  disputes  with  regard 
to  secret  trusts. 

And  in  a  still  more  recent  case  (d)  the  court  of  B.  R.  held, 
that  a  custom  which  gave  the  copyholds  to  the  cestui  que  vies, 
in  the  ev^it  of  the  grantee  dying  without  having  disposed  of 
the  estate  by  wUl,  and  therefore  extending  the  principle  of 
general  occupancy  to  copyholds,  was  a  good  custom ;  Holroyd, 
J.  observing,  that  the  only  ground  on  which  it  could  be  urged 
that  the  custom  was  bad,  was  that  it  was  unreasonable,  but 
that  could  not  be  unreasonable  which  merely  effected  in  copy^- 
faolds,  what  the  common  law  had  established  as  to  freeholds. 

It  has  also  been  decided  very  lately  in  the  same  Court, 
that    a    custom    for    the    steward,  or  his   deputy,   to  have 

(a)  King  ▼.  DiUutm,  3  Mod.  221.  (6)  WUles^  430.    And  see  Pertj^ 

S.  C.  1  Salk.  386.  S.  G.  1  Shov.  31,  man's  case,  5  Co.  84. 

63;  and  see  the  references  in  the  (c)  Edwards  v.  FideU  3  Madd. 

margins.      Vide    also   Sir  Richard  Rep.  V.  C.  Court,  238. 

Lechford's  case,  8  Co.  99.     Wkiiton  (d)  Doe  d.  Nepean,  Bart.  v.  God^ 

V.  Williams,  Cro.  Jac.  101.     Godb.  dard,  1  Bam.  &  Cress.  522.  8.  C. 

268,  pi.  371.  Smilk  v.  Paynion,  Cart.  2  Dow.  &  Ry.  773. 
86.  17  Ve8.90. 
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the  sole  right  of  preparing  all  the  surrenders  of  copyhold 
estates  withui  the  manor,  is  a  reasonable  custom,  being  a  quali- 
fication of  the  power  of  alienation,  and  an  advantage  to  the 
tenant,  the  steward  being  bound  to  prepare  the  surrender 
for  a  fixed  fee,  and  better  acquainted  with  the  estate,  than 
any  stranger  could  be  (a)* 

A  custom  for  the  lord  and  his  tenants  of  collieries,  to  sink 
pits  within  the  freehold  lands  for  working  the  same,  and  to  laj 
the  coals,  &c.  on  the  lands  near  to  such  pits,  being  customary 
tenements  parcel  of  the  manor,  and  to  lay  wood  there  for  the 
use  of  the  pits,  was  deemed  unreasonable  and  vend  (b). 

And,  in  Wilson  v.  Willes  (c),  a  custom  in  the  manor  of 
Hampstead  in  Middlesex,  for  the  customary  tenants,  having  a 
garden  parcel  thereof,  to  dig  and  carry  away  turf  fit  and 
pn^r  to  be  used,  as  often  as  occaaon  required,  for  making 
and  repairing  grass  plots  in  such  gardens,  was  held  incapable 
of  being  supported,  from  its  not  defining  what  sort  of  improve- 
ment was  meant,  and  which  therefore  extended  to  all  sorts  of 
fisinciful  alterations. 

A  custom  that  after  presentment  of  the  neglect  of  repairs, 
the  copyhold  tenant  should  be  amerced,  and  that  the  lord  might 
distrmn  the  beasts  as  well  of  the  tenant  as  the  under-tenant  of 

(a)  Rex    y.    Rigge,  2  Barn.  &  Higges  Sc  Gardener,  I    Roll.   Abr. 

Aid.  550.  559.  pi.  4.  Green  v.  Robinson,  Hardr. 

(&)  Broadbent  v.  WUks,  WiUes,  174.    Duke  of  Norfolk  &  M^ers,  4 

360.  S.  C.  in  error,  1  Wils.  83.  S.  C.  Madd.  83.     Walmesly  v.  Marshall, 

2  Str.  1224.  cited  ib.  105.  n.  (b).    Sadi  a  custom 

A  cnstom  that  all  tbe  tenants  and  is  suspended  by  pulling  down  the 

inhabitants  of  a  manor,  shall  grind  at  mill.     Richardson  ^r.  Capes,  4  Dow. 

the  lord's  mill  all  their  corn,  wherever  &  Ry.  512. 

grown,  which  should  be  spent,  in  a  (c)  7  East.  121 .    And  see  Wilson 

ground  state,  within  their  houses,  is  v.  Page,  4  Esp.  71*  1  ▼ol.  Ca.  and 

good,  but  not  to  the  extent  of  re-  Op.  170.     See  also  Bell  y.  Wardell, 

straining  persons  having  no  corn  of  Willes,  202,  and  the  several  autho- 

their  own,  from  using  corn  grown  or  rities  mentioned  in  the  notes  to  that 

ground  out  of  the  manor.     Neville  ▼.  case,  and  in    Broadhent  v.    Wilks, 

Buck,  8  Bro.  P.  C.  106.    Richardson  Willes,  362^.  See  further  as  to  cus- 

V.  Walker,  4  Dow.  &  Ry.  498.   And  toms,  1  Roll.  Abr.  558,  et  seq. 
see  Cort  ▼.  Birkbeek,  1  Doug.  21  a 
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such  customary   tenements,  levant  and  couchant  thereon,  for 
the  amercement,  has  been  held  to  be  a  good  custom  (a). 

A  single  act  if  unresisted  may  be  evidence  of  a  custom,  but 
will  not  make  a  custom  (&). 

One  custom  may  be  subservient  to  another,  as  in  Bateson  v. 
Green  (c),  where  it  was  held,  that  the  lord  having  a  right  to 
dig  clay  pits,  might  do  so,  or  authorize  others  to  do  it,  to  the 
prejudice  of  the  right  of  herbage  in  the  commoners. 
.  A  custom  that  lands  shall  always  descend  to  the  heirs  male, 
viz,  to  the  heirs  male  in  the  collateral  line,  excluding  females 
in  the  lineal,  has  been  held  to  be  good  (d). 

And  a  custom  may  be  reasonable  in  its  commencement,  if 
it  is  for  the  common  benefit,  though*  it  tends  to  an  individual 
prejudice,  therefore  a  custom  will  not  be  deemed  void,  merely 
because  it  is  prejudicial  to,  or  diminishes,  the  lord's  casualty  or 
profit  as  to  escheat  (e). 

When  a  doubt  prevails  as  to  the  existence  of  accustom,  it  is 
to  be  tried  by  a  jury  of  the  county,  and  not  by  the  judges, 
unless  the  same  has  been  before  tried,  determined,  and  recorded 
in  the  same  court  (y). 

The  law  takes  notice  of  general  customs,  such  as  Gavelkind 
and  Borough  English,  but  others  must  be  specially  pleaded  {g). 


(tf)  Tkorne  &  Tyler,  Mar.   161. 

(6)  Doe  V.  Mason,  3  Wils.  63. 
Roe  v.  Jeffay,  2  Man.  &  Selw.  92. 

(c)  5  T.  R.  411.  And  see  Place 
y.  Jackson,  4  Dow.  &  Ry*  318. 

{d)  Sympson  v.  Quinley  or  Q«tn- 
sey,  1  VeDt.  88.  S.  C.  2  Keb.  672. 
NewUm  v.  Shqfto,  post.  p.  35.  And 
a  custom  that  an  executor  or  adminis- 
trator shall  have  a  year  in  the  land 
of  a  copyholder^  against  the  wife  en« 
titled  to  freebench,  is  good.  Renning" 
Urn  y.  Cole,  Noy^  29. 

(e)  GUb.  Ten.  (4th  Ed.)  p.  323, 
el  seq.  Fisher,  40-1.  Kit.  204-5.  2 
Ves.  303,,  in   Fawcet  &   Lowtker. 


A  custom  giving  a  right  of  preemp- 
tion to  particular  persons,  as,  for  in- 
stance, the  nearest  rektion,  or  next 
neighbour,  &c.,  has  been  deemed  rea- 
sonable. Jenk.  274.  pi.  95.  2Brownl. 
196.  in  Rowles  &  Mason, 

(/)  1  Bl.  Com.  76.  And  see  Mor^ 
timer  v.  Pelifer,  Cro.  Jac.  302; 
JerveU  v.  Norwood,  1  Roll.  Rep.  263; 
Edwin  y.  Thomas,  2  Vem.  75-  A 
court  of  equity  will  refer  it  to  the 
Master  to  enquire  of  an  alleged  cus- 
tom, if  the  parties  desire  it.  Edwards 
v.  Fidel,  3  Madd.  239. 

(g)  Rob.  Oav.  b.  1.  c  4.  p.  4a 
(3d  Ed.)    2  Danv.  184.  p.  2.    CU^ 
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and  the  proof  rests  with  him  who  alleges  it  (a).  But  one  cus- 
tom may  be  pleaded  against  another^  where  both  may  stand 
together  (i).  And  it  may  her^  be  proper  to  observe^  that 
equity  does  not  require  a  custom  to  be  set  forth  with  so  much 
exactness  as  is  requisite  at  law  (c). 

When  a  custom  goes  to  the  making  and  maintenance  of  a 
copyhold  estate,  it  is  to  be  taken  favourably  (d) ;  but  all  customs 
in  depriTation  or  bar  of  a  copyholder's  estate  are  to  be  con* 
strued  strictly  (e).  So  if  the  custom  is,  that  the  first  tqjser 
may  surrender  to  the  lord,  and  destroy  the  estates  in  re- 
miunder,  a  fine  will  not  bar  the  remainders  (y*)  ;  and  if  there  is 
a  particular  eustom  as  to  descent,  where  the  tenants  die  seised, 
there,  acoording  to  the  case  of  Fane  v,  Barr  (g),  the  dying 
seised  is  ^sential  to  bring  the  case  within  tSie  custom.  And  in 
cases  of  descent,  if  the  custom  is  silent,  the  common  law  must 
regulate  the  course  of  it  (h) ;  if,  therefore,  there  is  a  recorded 

menis  v.  Scudamare,   1  Salk.  243^     CWp.  63.  Post  tit  '  Pleadings/  &c. 


(cit€8  Fane  &  Barr,  Hil.  1G59.) 
S.C.  1  P.W.63.  S.C.  6  Mod.  120. 
8.  C.  2  Lord  Raym.  1024.  Payne 
T.  Barker,  Sir  O.  Bridg.  28,  33.  n. 
Hnmfry  y.  Balhurgt,  Lutw.  755. 
Roe  &  AiHrop,  2  Sir  W.  BL  1228. 
1  BL  Ccxm.  76. 

(a)  Ewer  y.  Asitvicke,  I  And.  192. 
Rob.  Gar.  c.  4.  p.  38.  Roberts  v. 
Young,  Hob.  286.  S.  C.  1  Brownl. 
172-3. 

(b)  Kinchin  y.  Knight,  1  Sir  W. 
B1.49. 

(c)  Dean  and  Chapter  of  Ely  v, 
Warren,  2  Atk.  190.  It  was  decided 
in  this  case,  that  a  copyholder  in 
fienny  countries,  afiter  the  land  is 
drained,  may  be  entitled  to  common 
of  turbary,  and  dig  turf  by  way  of 
compensation. 

As  to  the  necessity  of  setting  forth 

a  custom  with  exactness,  in  pleadings 

,at  law,    see   Griffin  y.  Stanford, 

VOL.  L 


(d)  Per  Popham  in  Baspool  v. 
Long,  Cro.  Bliz.  879. 

(e)  Baspool  v.  Long,  sup.  S.  C. 
Yelv.  1.  Borneford  &  Packington, 
1  Leo.  1.  And  see  Carter,  88,  in 
Smith  y.  Paynien. 

{/)  Zinzan  v,  Tahnadge,  Pollexf. 
564.  S.  C.  Sir  T.  Ray.  402.  S.  C. 
T.  Jones,  142.  S.  C.  2  Sho.  130. 
And  see  Smartle  y.  Penhallow,  6 
Mod.  63.  S.  C.  1  Salk.  188.  S.  C.  2 
Lord  Baym.  994.  S.  C.  3  Salk;  181. 
Archer  V  Bokenham,  11  Mod.  160. 
Rob.  Gay.  b.  1.  c.  6.  p.  93.  (3d  £d.) 

(g)  Sup. 

(A)  Raicliffe  &  ChapliiCs  case, 
4  Leo.  242.  S.  C  (called  Rapley 
&  Chaplein)  Grodb.  166.  Denn  d. 
Goodwin  y.  Spray,  1  T.  R.  466. 
Ck).  Cop.  s.  33.  Tr.  63-4.  lb.  s.  50. 
Tr.  116.  1  RoU.  Abr.  624.  pi.  2. 
Brown  y.  Dyer,  1 1  Mod.  98.  S.  C. 
Holt,  165. 
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custom  in  the  manor^  that  the  land  shall  descend  to  the  eldest 
daughter^  or  eldest  sister,  in  exclusion  of  younger  daughters  and 
sisters^  it  will  not  be  extended  to  an  eldest  niece,  upon  that  evi- 
dence alone  (a) ;  and  if  the  custom  is  for  the  youngest  son  to 
inherit,  and  a  man  has  two  sons,  and  dies,  and  the  land  de- 
scends to  the  youngest  son,  who  dies  without  issue,  the  eldest 
son  of  the  eldest  brother  shall  have  the  land :  but  the  doctrine 
in  Raicliffie  &  Chaplin,  that  to  prove  a  custom  it  must  be 
shown  by  precedents  to  have  heenput  in  use,  was  overruled  in 
Roe  d.  Beebee  y.  Parker  Qf),  where  an  entry  on  the  court 
roUs  was  deemed  to  be  admissible  evidence  of  the  mode  of  de- 
scent, although  no  instances  were  proved  of  any  person  having 
taken  according  to  it.  And  again  in  Doe  d.  Foster  and  an- 
other V.  Sisson  (c),  there  was  an  entry  on  the  rolls,  proving  a 
custom  in  favour  of  a  descent  to  the  eldest  sister  in  exclusion  of 
the  others,  another  entry  proving  a  custom  in  favour  of  the 
eldest  daughter,  and  a  third  extending  the  custom  to  a  nephew, 
and  there  was  evidence  of  reputation  in  favour  of  the  eldest 
daughter  and  eldest  sister  respectively,  and  their  respective 
descendants ;  and  the  learned  judge,  at  the  trial,  thought  it 
was  admissible  evidence  for  the  jury  to  decide,  whether  the  cus- 
tom extended  to  a  great  nephew,  and  would  have  left  the  case 
to  them  on  that  evidence,  but  the  plaintiflTs  counsel  chose  to  be 
nonsuited,  intending  to  take  the  opinion  of  the  court,  whether, 
as  no  instance  was  in  fact  proved  of  a  descent  to  a  great  ne- 
phewy  the  custom,  as  proved,  could  be  extended  so  far.  And 
on  the  argument,  upon  a  rule  obtained  for  setting  aside  the 
nonsuit,  the  court  held,  that  the  reputation  was  evidence  to  go 
to  the  jury,  of  the  larger  custom,  and  observed,  that  if  the 
lessors  of  the  plaintiff  had  evidence  to  contradict  the  reputation, 
they  might  bring  the  question  forward  again  in  another  eject- 
ment.   But  reputation  alone,  could  not  be  admitted  as  evidence 

{a)  Denn  d.  Goodwin  y.  Spraif,  Weeks  v.  Sparie,  1  Mau.  &  Sel\r. 

ubi  sup.  686. 

(&>  5  T.  R.  26.    And  see  More^  (c)  12  East,  62.    Vide  this  case, 

wood  V.   Woody  14  East,  320.  (n).  post.  tit. '  Evidence.' 


CH.  l] 


OF   A    MANOR. 


35 


of  a  descent  varying  from  the  course  of  descent  at  common 
law  (a).  And  in  Doe  d.  Mason  v.  Mctson  (b),  where  the  cus-* 
torn  of  descent  was  clearly  proved  to  extend  to  the  youngest 
son;  and  if  no  son  to  the  youngest  brother^  and  there  was  one 
instance  only  in  favour  of  a  youngest  nephew  ;  the  plaintiff^  who 
claimed  as  youngest  nephew  and  heir  by  the  custom,  had  a 
verdict  in  ejectment,  and  the  court  refused  a  new  trial. 

But  in  Newton  v.  SJutfto  (c),  the  continuation  of  the  estate 
of  the  husband  by  the  possession  of  the  wife,  as  in  the  case  of 
fireebench,  induced  a  liberal  construction  of  a  custom  in  favour 
of  a  second  daughter,  who  became  the  eldest  by  the  death  of 
her  sister  in  her  mother's  lifetime ;  the  custom  being,  that  if 
the  father  died  leaving  no  son,  but  two  or  more  daughters,  the 
eldest  daughter  should  have  the  land  for  her  life,  and  that  after 
her  death  it  should  descend  to  the  nert  heir  male  who  could  de- 
rive through  males,  and  for  default  of  such  it  should  escheat  to 
the  lord.  This  case  is  also  considered  as  an  authority  in  favour 
of  a  custom  confining  the  descent  to  an  heir  male  (d). 

Although  the  common  law  will  prevail  in  collateral  matters, 
where  the  custom  is  silent  (e),  yet  a  custom  will  attach  to  a 
Hneal  descent,  therefore  if  it  is  in  favour  of  a  youngest  son,  or 
an  eldest  or  youngest  daughter,  the  issue  of  such  son  or 
daughter  will  be  within  the  custom  (y). 

The  right  of  representation  takes  place  in  descents  of  gavel- 
kind and  borough-english  lands,  and  of  copyholds  in  the  nature 
of  those  tenures  (g).  And  the  customary  descent  of  gavelkind 
extends  to  collaterals  (h) ;  but  the  descent  of  borough-english 


(a)  See  per  Grose  J.  in  Roe  & 
Parker,  nbi  snp. 
(6)  3  WUs.  63. 

(c)  1  Ler.  172.  S.  C.  1  Keb.  925. 
S. C. 2Keb. 111.  158.  S.C.  1  Sid.267. 

(d)  See  Sympson  v.  Quiniey,  ubi 

tap. 

(e)  Ante,  p.  33. 

(/)  Clements  y,Scudainore,inhL 
Godfrey  y.  Bullock,  1  Roll.  Abr.  623. 


Disoent  (A),  pi.  3.  2  Danv.  549. 
pi.  3. 

{g)  ClemenU  v.  Scudamore,  2  Lord 
Raym.  1024.  S.  C.  1  Salk.  243. 
S.C.  6  Mod.  120.  S.C.  1  P.  W. 
65.  Rob.  Oav.  b.  1.  c.  6,  p.  114,  et 
seq.  I  Roll.  Abr.  623.  Discent.  (A), 
pi.  3.    Watk.  Desc  89.  n.  (b). 

(A)  Rob.  Gav.  b.  1.  c.  6.  p.  115» 
et  seq.,  [985.  App.^ 

d2 
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does  not  extend  to  collaterals,  except  it  be  by  some  special 
custom  (a). 

It  is  a  rule  that  a  person  to  take  as  a  purchaser  may  be  de- 
scribed from  every  course  of  descent^  as  heir  at  law^  heir  in 
borough-english,  heir  or  heir  male  of  the  body  {V) ;  so  that  on 
a  devise  to  the  heirs  male  of  the  body  of  A.,  one  who  is  heir 
male,  and  not  heir  general,  shall  nevertheless  take  by  pur- 
chase (c).  And  it  is  to  be  recollected  that  a  person  may  take 
as  heir  in  special  tail  by  descent,  without  being  heir  ge- 
neral (</). 

But  it  is  not  in  the  power  of  any  individual  to  prescribe  a 
mode  of  descent  not  sanctioned  by  the  general  rule  of  law,  or 
by  custom  (^).  So  if  one  be  seised  of  copyhold  land  descendible 
in  a  different  course  from  the  common  law^  as  in  the  nature  of 
borough-english^  he  cannot  alter  the  customary  descent;  if 
therefore  such  a  person  should  surrender  to  the  use  of  himself 
and  his  heirs^  according  to  die  course  of  the  common  law,  the 
words  *  according  to  the  course  of  the  common  law  *  would  be 
void,  and  the  youngest  and  not  the  eldest  son  would  take  ihe 
land  (/). 

The  customary  descent  attaches,  I  conceive^  to  a  limitation 
to  one  and  his  heirs  pur  auter  vie  ;  and  to  a  rent  granted  de 
novo,  or  reserved  out  of  copyhold  land  (jg).     It  also  attaches  to 

{a)  Rob.  Gav.  b.  I.  c.  6.  p.  118>  also  the  notes.  Rob.  Gav.  120.  n.  (x). 

[390,  391.  App.]  Com.  Dig.  Boro.  Dy.  179.  pi.  45.  Jenk.  Cent.  220.  ca. 

Engl.    14  Vin.  Heir,  (P,  5.)    Bayly  70. 

▼.  Stevens,  Cro.  Jac.  098.    1  T,  R.         (g)  Baxter  ▼.  Dorndstvell,  2  Ley. 

469.  138.  Clements  v.  Scudamcre,  abi  sap. 

(6)  2  Burr.  1106.  Bro.  Rents,  10, 13.    Rob.  Gav.  b.  1. 

(c)  WiUs  V.  Palmer,  5  Burr.  2615.  c.  5.  p.  79,  et  seq.  Randal  v.  Wriitle, 
8.  C.  2  Sir  W.  BL  687.  Bronm  v.  2  Lev.  87.  1  Mod.  96, 112.  3  Keb. 
Barkkam,  1  Str.  35.  2  P.  W.  3,  and  165,  214.  Stokes  v.  Ferryer,  ib.  292. 
n.  (1).  1  Vern.  489.    But  see  n.  1.  Knoles's 

(d)  WiUs  V.  Palmer,  2  Sir  W.  BL  case,  Dy.  5.  b.  Br.  Descent.  11.1 
689i  Co.  100.  b.  Cary,  15.  Randal  v.  Ro^ 

{e)  Rob.  Gav.  b.  1.  c.  5.  p.  92^.  berU,  Noy.  16.  Co.  Cop.  s.  33.  Tr. 
Co.  Lit.  27.  63-4. 

(/)  Watk.  on  Desc.  148,  and  see 
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«  resuItiDg  me,  or  reversion  in  fee  of  copyholds  (a).  1(,  how- 
ever, a  remainder  be  Umited  of  copyhold  lands  held  of  a  manor 
in  which  the  descent  is  according  to  the^  custom  of  gavelkind, 
or  borough-english,  to  the  right  heirs  of  A.,  without  any  pre- 
vious  limitation  to  A.  himself,  the  words  ^  right  heirs '  are  only 
descriptio  persofUB,  and  the  heir  of  A^,  according  to  the  rule 
of  descent  at  common  law,  shall  take  (d). 

The  reader  may  here  be  reminded,  that,  when  a  remainder 
is  limited  of  copyholds  in  a  surrender,  or  will,  to  the  right 
heirs  of  any  one,  to  whom  a  life  interest  is  limited  by  the 
same  instrument,  the  two  estates  unite,  and  the  heir  of  the 
surrenderee  or  devisee  will  take  by  descent  (c). 

It  would  seem  that  particular  customs  of  descent  extend  to 
trust  estates  {d),  except  when  confined  to  an  actual  seisin  at 
the  time  of  death  (e) ;  but  not  to  executory  or  implied  trusts  {f) ; 
nor  to  copyhold  lands  purchased  by  the  lord,  which,  as  I  shall 
«  presently  show,  go  with  the  manor.  Nor  would  a  peculiar 
customary  descent  attach  to  waste  land  allotted  upon  an  in* 


(fl)  Faf9C€t  V.  Lowther,  2  Ves.  309. 
3  P.  W.  63.  Rob.  Gav.  b.  1.  c.  5.  p. 
98. 

(6)  Watk.  oa  Desc  J51-2,  and 
notes. 

(c)  Shelley'^s  esise,  1  Co.  104.  b. 
post,  *  Construction  of  Surrenders.' 

(d)  RoberU  v.  Dixn>eU,  1  Atk. 
610.  1  Co.  100.  b,  in  Shellefs  case. 
Jones  &  Reasbie,  Gilb.  Uses,  19. 
Edwm  y.  Thomas,  1  Vem.  489.  2 
Vcm.  75.  2  Roll.  Abr.  780.  (D). 
Vin.  Abr.  Uses,  (D).  Rob.  Gav.  b. 
1.  c.  5.  p.  98,  99.  Post,  tit. '  Trust 
Estates.'  Vide  also  Belt's  Supp.  to 
Ves.  Sen.  p.  348,  in  Fatvcet  v.  Lmv^ 
tker.  But  see  Carj-,  15:  And  note  in 
HeUey  &  Helley,  Trin.  7  Ann.  2 
£q.  Ca.  Abr.  509.  pi.  4,  the  Lord 


Ch.  said  ''  a  surrender  to  one  and  his 
heirs,  in  trust  for  another  and  his 
heirs,  breaks  the  custom.  And  if  a 
copyholder  in  Borough-English,  sur- 
renders in  trust  for  him  and  his 
heirs,  the  trust  goes  to  the  heirs  at 
law." 

(e)  CiemetUs  v.  Seudamore,  ubi 
sup.  And  see  Reeve  r.  Malsier,  Sir 
W.  Jones,  361.  S.  C.  Cro.  Car.  410. 
1  Roll.  Abr.  624.  pL  1.  Newton  ▼« 
Shqfto,  ubi  sup.  1  P.  W.  65. 

(/)  Roberts  v.  DixweU,  ubi  sup. 
Slarkey  Y.Starkey,  7  Bac.  Abr.  179* 
Payne  v.  Barker,  Sir  Orl.  Bndg.  18. 
Vide  also  Rob.  Gav.  b.  1.  c.  6.  p. 
166-7.  n.  (e).  .2  Watk.  on  Cop.  62. 
Post,  tit. '  Executory  Trusts.' 
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closure  in  respect  of  an  ancient  copyhold,  such  waste  land  vest- 
ing in  the  allottee  as  freehold,  and  not  as  copyhold  (a). 

In  the  above  case  of-  Clements  v.  Scudamore,  Holt,  C.  J., 
in  delivering  the  resolution  of  the  courts  that  the  daughter  of 
the  youngest  son  should  inherit  the  copyhold  lands  purchased 
by  the  father^  Jure  representationis,  (and  which  lands  were 
of  the  nature  of  Borough-English,)  noticed  the  case  of  Fane  & 
Barr  (b) ;  and  that  the  custom  there  was,  that  the  copyhold 
land  of  every  tenant  dying  seUed,  descended  to  the  youngest 
son;  that  a  surrender  had  been  made  to  the  use  of  A.  and  his 
heirs;  who  died  before  admittance,  and  that  it  was  agreed 
that  his  youngest  son  should  inherit,  if  A.  had  been  admitted, 
but  that  he  not  having  been  admitted,  it  was  adjudged,  that 
the  eldest  son  should  inherit ;  and  that  was  by  reason  of  the 
strictness  of  the  custom,  which  required  a  seisin  and  a  dying 
seised.  The  case  of  Fane  &  Barr^  noticed  by  C.  J.  Holt,  isy 
I  think,  the  same  as  is  reported  among  the  judgments  de>- 
livered  by  Sir  Orlando  Bridgnum,  when  Chief  Justice  of  the 
Common  Pleas,  under  the  name  of  Payne  v.  Barker  (c), 
where  the  custom  of  the  mancr,  found  in  a  special  verdict, 
was,  ^'  that  all  customary  lands  have  at  all  times  descended, 
and  ought  to  descend  to  the  youngest  son,  youngest  brother, 
or  youngest  nephew,  as  the  case  may  be,"  The  report 
states  that  a   purchaser  of  copyhold,  within  the  manor,  died 


4€ 


U 


(a)  Post,  tit.  '  Enfrancliisement' 
Doe  &  Davidson^  7  Mau.  &  Selw. 
175.  Doe  Sc  HeUard,  9  Barn.  & 
Cress.  797-9.  802-^.  S.  C.  4  Man. 
&  Ry.  736.    Ante,  p.  24>  et  seq, 

(6)  Ante,  p.  33.  See  particularly 
1  Salk.  243.    6  Mod.  121. 

(c)  P.  18.  [HiU.  1659.  Rot.  773.] 
(And  see  6  Mod.  121,  where  Fane 
Sc  Barr  is  referred  to  as  of  Hil. 
1659.  Rot.  773.)  8.  C.  (Pain  Y.  Her- 
berl)  cited  2  Keb.  158.  5  Burr.  2784. 


And  see  2  Lord  Raym.  1025,  &  I  P. 
W.  65.  (where  the  case  of  Fane  & 
Barr  is  stated  to  have  been  adjudged 
in  1660,  1661,  and  to  have  been  en- 
tered HU.  1655.  Rot.  779.)  Vide 
also  1  Salk.  243,  where  it  is  referred 
to  as  adjudged  in  1560,  and  entered 
Hil.  1659.  Rot.  779.  But  note,  that 
in  2  Lord  Raym.  &  1  P.  W.  the  case 

is  called  Hale  and .    And 

Hargr.  MSS.  No.«5.  fb.  129. 


CH.  I.] 


OF  A   MANOR. 


39 


after  the  surrender  by  the  vendor,  but  before  admittance,  Teav- 
ing  a  youngest  brother  and  issue  of  an  eldest  brother,  and  the 
youngest  brother  afterwards  died,  leaving  three  sons :  And  it 
was  adjudged  that  the  youngest  son  of  the  youngest  brother 
was  not  within  the  custom,  which  was  to  be  understood  to 
mean  a  descent  from  a  copyholder  in  Jiicto,  and  not  from  a 
copyholder  in  fieri  et  in-  potentia  only ;  and  clearly  a  sur- 
renderee before  admittance  hath  no  estate,  nor  even  a  right, 
in  the  strict  notion  of  the  word.  But  (as  was  observed  by  C.  J. 
Bridgman  in  the  above  case  of  Payne  &  Barker^  a  custom 
may  be  so  laid,  that  the  youngest  son  or  brother  of  a  pur- 
chaser, though  not  admitted,  may  inherit,^-as,  for  instance,  if 
the  custom  were,  that  all  the  customary  lands  within  the 
manor  are  of  the  nature  of  Borough*-English,  or  Gravelkind 
tenure  (a),  for  that  is  a  custom  fixed  in  the  land,  of  which 
the  law  takes  notice  (V) :  And  yet  it  is  clear,  that  on  the  ad- 
mission of  the  heir  of  a  surrenderee,  the  law  casts  the  descent 
upon  hun,  so  as  to  make  the  ancestor  seised,  by  relation,  from 
the  date  of  the  surrender  (c). 

But  it  must  not  be  forgotten  that  the  customs  of  a  manor, 
as  to  estates  held  by  copy  of  court  roll,  are  destroyed  by  en- 
franchisement or  extinguishment ;  and  I  apprehend  that  this 
rule  extends  to  copyhold  lands  descendible  by  the  custom  in 
nature  of  gavelkind,  or  borough-english,  which  come  to  the 
hands  of  the  lord  by  escheat  or  purchase  (rf),  subject  only  to 
the  right  of  the  lord  to  regrant  such  lands  as  copyhold,  and 
so  to  revive  the  customary  descent  (^). 


{a)  See  Blunt  y.  Clark,  2  Sid.  61. 
Baker  v.  Dereham,  (or  Barker  v. 
Denkam,)  1  Mod.  102.  Sty.  145. 
And  see  1  Vent.  261.  1  P.  W.  66. 
Reeve  r.  Malsier,  Cto.  Car.  410.  S.C. 
W.  Jones,  361.  Rob.  Gay.  b.  1.  c.  6. 
p.  128.  [3d  Ed.]  Gilb.  Ten.  288.  14 
Vin.  259.  pi.  6. "  1  Sid.  138.  2  Sid. 
61.  Keilw.  80.  Dal.  12. 

(6)  Sir  Orl.  Bridg.  28.  ante,  p.  32. 


(c)  F^t,  tit. '  Admittance.'  Blunt 
V.  Clark,  sup.  5  Burr.  2786, 2787, 
in  Vaughan  &  Atkins,  But  see  M. 
10  Jac.  B.  R.  1  Roll.  Abr.  602.  (M.) 
pi.  2.  6  Vin.  Cop.  (B.  b.  2.)  pi.  1. 
Vide  also  the  report  of  Blunt  y.Clark^ 
2  Sid.  38. 

(d)  See  2  Watk.  on  Cop.  66,  67. 

(e)  Post,  tit.  '  Extinguishment.' 
Ante,  p.  19. 
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But  it  is  proper  to  observe  that  the  strength  of  the  autho- 
rities is  in  favour  of  the  opinion^  that  unity  of  possession  in  the 
lord^  does  not  destroy  the  custom  of  gavelkind  or  borough-- 
english ;  so  that  if  gavelkind  or  borough-english  lands  (i«  e. 
of  freehold  tenure)  holden  formerly  of  a  seigniory,  which  held 
in  knight-service,  had  escheated,  the  gavelkind  or  borough* 
english  custom  would  not  have  been  destroyed  (a) ;  and  that 
nothing  can  extinguish  the  custom  of  gavelkind,  but  an  act  of 
parliament  (b) ; — although  there  is  much  colour  for  the  notion 
entertained  by  some  eminent  lawyers  in  ancient  times,  that  the 
land  having,  by  unity  of  possession,  become  parcel  of  a  manor 
so  holden  by  knight-service,  should  partake  of  the  goieral 
nature  of  the  whole,  and  pass  with  the  rest  to  the  ddest  son, 
rather  than  that  the  manor  should  be  dismembered,  by  a 
different  descent  of  the  demesnes  (c). 

The  reader  is  here  apprised,  that  it  is  now  fully  decided, 
that  land  gradually  and  imperceptibly  added  to  the  adjoining 
demesne  lands  of  a  manor,  and  formed  by  the  alluvion  and  ac- 
cretion of  ooze,  soil,  sand,  &c.,  cast  up  from  the  flux  and  reflux 
of  the  tide,  belongs  to  the  lord,  and  not  to  the  King,  being 
distinguishable  from  large  spaces  of  land  left  by  the  sudden 
retirement  of  the  sea,  such  derelict  land,  in  the  absence  at  least 
of  any  special  custom,  clearly  belonging  to  the  crown  (d). 


It  may  now  be  proper  to  observe,  that  any  disposition  of  a 
manor,  whether  by  way  of  settlement  or  mortgage,  or  by  de- 
vise, will  carry  with  it  any  lands  held  of  the  manor,  that  shall 


(a)  Rob.  Osv.  b.  1.  c  5.  p.  87>  et 
Mq.  {;3d  Ed.],-eite8  14  H.  4. 9.  b.  Br. 
Cu8t(mi>  19.  Extinguishment^  14.  17 
H.  7'  25.  b.  1  Sid.  138,  per  Twisden, 
J.  Keilw.  80.  Dal.  12. 

(b)  Rob.  Gay.  b.  1.  c.  5.  p.  98. 
(0  Somn.  144, 149.  Oouldsb.  106. 

1  Keb.  505,  per  Windham,  J.     And 
tee  Rob.  6av.  b.  I.e.  5.  p.  88. 


(d)  The  King  •v.JjorAYarborovgh, 
3  Bam.  &  Cress.  91.  S.  G.  4  Dow. 
&  Ry.  790.  And  note,  the  judg- 
ment of  the  Court  of  B.  R.  was 
affirmed  by  the  House  of  Lords,  5 
King.  163.  And  see  D7.  326.  b.  9 
RoD.  Abr.  I70.  Bac.  Abr.  '  Prero- 
gative •  (B).  p.  494.  Hargr.  Tr.  p.  12, 
et  seq.  lb.  p.  28,  ct  scq. 
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be  subsequently  purchased  by  and  surrendered  to  the  lord. 
The  foUowing  cases  are  authorities  on  this  point ;  A.,  the  lord 
of  the  manor  of  S.j  in  1754  mortgaged  that  manor^  with  other 
estates^  for  a  term  of  years,  and  in  1755  mortgaged  the  same 
estates  in  fee  for  securing  20,000/.>  out  of  which  the  first 
mortgage  was  discharged,  and  the  term  was  thereupon  assigned 
to  a  trustee  for  better  securing  the  20,000/.  A.  subsequaitly 
purdiased  several  copyholds  tvithin  the  manbrrwhicli  were 
idered  to  him  in  feeTand  Tie  also  purcKased  a  freehold 
estate  in  S.,  and  took  a  conveyance  thereof,  and  afterwards 
mortgaged  the  same  in  fee,  for  further  securing  the  20,000^ 
In  1771,  upon  the  then  intended  marriage  of  his  eldest  son, 
he  settled  the  above  manor  and  estates,  (subject  to  certain  an- 
nuities,) to  the  use  of  lumself  for  life,  remainder  to  trustees  to 
support,  &c.,  remainder  to  the  use  of  his  said  eldest  son  for 
life,  with  several  remainders  over,  and  the  ultimate  remainder 
to  A.  in  fee.  In  1772,  A.  made  his  will,  and  devised  the  re* 
version  in  fee  of  the  said  manor  and  settled  estate^,  to  trustees 
upon  certain  trusts;  and,  after  reciting  that  he  had  made 
several  very  considerable  purchases  of  several  other  red 
est€Ues  at  S.,  he  thereby  gave  to  the  same  trustlses  tod  their 
heirs,  all  other  hid  niesduages,  Idnds;  hereditaments,  and  real 
estates  at  S.  (except  such  parts  as  Were  enclosed  within  his 
gardens  and  park),  in  ti-ust  to  sell  atad  dispose  tliereof.  In 
1776,  the  mortgage  fbr  20,000/.  was  paid  o£P,  and  the  l^;8l 
&e  conveyed  to  the  uses  of  the  settlement  of  1771,  and  the 
freehold  estate  purchased  subsequently,  was  abo  conveyed  \o 
the  uses  of  the  settlement.  A.  afterwards  died  without  re- 
voking or  altering  his  will,  and  the  surviving  trustee  under  the 
will,  conceiving  himself  entitled  td  the  premises  contained  in 
the  above  surrenders,  and  also  to  the  freehold  estates  purchased 
after  {Ee^Hile^f  the  settlement,  contracted  for  the  sale  thereof; 
but  the  son,  who  was  the  heir  at  law  of  A.,  also  conceiving 
himself  entitled  to  the  premises,  brought  i  an  ejectment  for  the 
recovery  thereof,  and  upon  the  trial,  before  Lord  Mansfield,  at 
the  sittings  for  Middlesex,  a  case  was  reserved  for  the  opinion 
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of  Ae  Court  €#  Kk^s  BcbA  ;  die  tfOMtiua  (so  fior  as  relates 
to  the  ecipjiujii^^  farirT^  wbedaer  tbe  kssor  of  the  plamtifl^  as 
heir  at  law  of  las  ficacr,  or  as  tonnt  fiir  fife  in  poaacaaion  of 
the  settled  nrfatriy  was  cctided  to  the  premises  oonqHiaed  in 
the  scnendeis  !  The  court  cxKiTht  that  the  oopjhdds  fill* 
kmed  the  nes  of  die  marriage  acttkmait,  and  gsn  as  die 
graonds  of  their  opanoD,  the  kiSammg  icasons ;  Tia.^  that  after 
die  mortgage,  the  mortg^ee  in  fee  had  a  ligfat  to  the  manor 
and  efery  thing  held  of  it ;  that  in  moium  €f  law  the  mort- 
gagor was  odIj  tenant  at  will,  or,  at  most,  from  year  to  year : 
in  eqmijf,  he  was  kwd  of  die  manor,  snlgect  to  the  mortgage, 
but  he  oonld  do  nothing  to  weaken  the  secmity.  That  he  had 
ihe  OfAm,  if  it  tad  heem  abmJmte/jf  temamt  im  fee,  either  to 
^cuuiiuue  Ae  copyhrids  as  paiod  of  the  manor,  fay  granting 
dhemfrai^gain  by  copyT'bec^Bse  the  custom  was  not  brokai 
by  their  mer^  baring  continoed  in  die  kurd's  hand,  bat  they 
might,  notwirihstanding,  be  alleged  to  hare  been  demised  •and 
demisaUe,  by  copy  of  court  roll,  which  was  all  that  was  ne- 
cessary ;  or,  to  sever  them  from  the  manor,  by  any  commom 
law  comreyanoe^  as  a  lease,  &c-  (a).         "  " " 

But  that  the  manw  bdng  mortgaged  in  fee,  he  coidd  not 
serer  them,  becaose  that  would  have  diminished  die  security ; 
for  the  mortgagee  had  a  right  to  the  s^rioes,  quit  rents, 
escheats^  forfeitures,  and  odier  casnaltjes.  If  his  legal  interest 
was  considered,  being  only  tenant  at  wiD,  he  could  not  sever 
the  copyholds.  That  the  argument  was  stronger  on  the  set- 
tlement, for  the  surrenders  had  then  been  made,  and  all  was 
included  in  the  settlement,  so  that,  after  that,  he  could  not 
sever^  in  respect  of  the  settlement  That  it  was  plain,  on  the 
face  of  the  mil  of  A.,  that  he  had  no  idea  of  severing  the  copy- 
holds, for  he  devised  only  the  reversion  of  the  manor,  without 
mentioning  the  customary  lands.  Therefore,  qudcunqne  via, 
they  were  clearly  of  opinion,  that  die  son  was  entided  to  the 
copyhold  tenements',  because,  1st,  they  were  setded  as  part  of 

(a)  Ante,  p.  19,  20 ;  and  see  Badger  y.  Ford,  3  Baro.  &  Aid.  155. 
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the  manor,  and  could  not  be  severed  by  the  will ;  and  2dly5  if 
they  could  have  been  severed  by  the  will,  that  was  not 
done  (a). 

So  it  is  settled,  that  if  one  who  has  a  manor  devise  it,  and, 
after  a  tenancy  escheat,  that  shall  pass  by  the  devise  as  part  of 
the  manor  (&). 

And  in  Roe  d.  Hale  v.  Wegg  and  others  (c),  it  was  held, 
that  a  devise  of  a  manor  will  pass  a  copyhold  estate  held  of  the 
manor,  and  subsequently  purchased  by  and  surrendered  to  the 
lord,  and  that  a  demise  of  the  estate,  from  year  to  year,  did 
not  alter  the  case,  (not  operating  as  a  severance,)  for  the  will 
of  a  freehold  is  not  revoked  by  a  subsequent  lease. 

The  reader  is  here  referred  to  the  case  of  Thitme  v. 
Thitme  (d),  in  which  it  was  held,  that  lands  not  actually  parcel 
of  a  manor,  but  which  were  purchased  by  the  lord,  and  after* 
wards  had  been  reputed  to  be  so,  passed  in  a  recovery  deed^ 
and  the  recovery  suffered  in  pursuance  thereof^  by  the  descrip- 
tion of  the  manor  and  all  lands  parcel  or  reputed  parcel. 

I  shall  conclude  the  subject  of  the  present  chapter  by  ob-  f 
serving,  that  if  the  lord  having  a  life  interest  only  in  the  manor,  '  ^ 
contracts  for  the  purchase  of  copyholds  within  the  same  manor,  : ; 
and  is  desirous  that  the  copyhold  interest  should  not  be  de- 
stroyed, he  should  take  the  surrender  to  a  trustee,  or  regrant 
immediately ;  as  it  was  decided  in  the  case  of  St.  Paul  v.  Vise. 
Dudley  and  Ward  (e),  that  a  surrender  in  fee  by  a  copy- 
holder to  the  tenant  for  life  of  tEelnanor,  althougk  he  should 
afterwards  covenmt  to  surrender  by  way  of  mortgage,  would 

(a)  Doe  d.  Gibbons  v.  PoU  and  books  mentioned  in  the  margin  of 

others^  2Dougl.  7^0;  and  see  Mo.  that  report;    and  also  Sir   Moyle 

94.  pi.  233.     Sir  T.  Parker>  193.  Finch's  case>  6  Co.  64-5.  Yely.  191. 

Ow.  37*  See  further  as  to  what  words  will 

(6)  See   Bunter   or  Brunker,  v.  pass  a  nominal  manor,  Norris  &  Le 

Coke,  I  Salk.  238.    S.  C.  Holt,  247-  Neve,  3  Atk.    82.     MaUefs  case, 

S.  C.  11  Mod.  129.  Cro.  Eliz.  524.    Lex  Oust.  7- 

(c)  6  T.  R.  7W.  (e)  15  Ves.  167.     See  also  1  vol. 

{d)  I  hey •27;  and  see  the  several  Cas.  &  Opin.  187* 
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operate  as  an  extinguishment  of  the  copyhold  for  the  henefit 
of  those  entitled  to  the  manor  in  remainder.  In  that  case  the 
tenant  for  life  had  devised  all  his  real  estates  in  trust  to  paj 
debts>  and  subject  thereto  in  trust  for  A.  S.,  in  strict  settle* 
ment ;  but^  as  he  had  not  regranted  the  estate^  the  Chancellor 
held^  that  there  was  no  evidence  of  intention  to  ruse  an  equity 
against  the  remainder  man^  {the  then  lord  of  the  manor,)  and 
that  the  covenant  to  surrender  to  the  mortgagee  of  the  free- 
hold, did  not  amount  in  equity  to  a  regrant,  in  favour  of  a  third 
party,  (the  devisees,)  as  such  regrant  might  have  been  made 
without  giving  them  any  interest ;  though  he  admitted,  that  if 
tenant  for  life,  having  a  power  to  grant,  covenants  to  make 
such  a  grant,  it  would  in  equity  bind  the  remainder-man,  ISSing — 
in  the  nature  of  an  execution  of  the  power.  The  case  of  a 
^nant  for  life  paying  off  an  incumbrance,  was  noticed,  arguen- 
do, as  favourable  to  the  devisees ;  but  the  Chancellor  thought 
the  analogy  was  rather  against  them ;  for,  (he  observed,)  if  a 
tenant  for  life  merges  the  security,  by  taking  an  assignment 
connecting  it  with  the  inheritance,  there  is  prima  facie  no 
charge. 

The  same  caution  is  requisite  when  the  lord  is  seised  in  fee, 
with  an  executory  devise  over,  as  it  was  decreed  in  Kit^  v. 
Moody  (a),  that  copyhold  lands  within  the  manor  purchased 
by  a  lord  m  seised,  were  extinguished,  and  passed  as  freehold 
to  the  executory  devisee,  and  that  he  was  therefore  entitled  to 
an  apportionment  of  an  allotment  made  under  an  inclosure  act, 
in  respect  of  the  copyhold  and  of  certain  freehold  land  pur- 
chased therewith. 

The  above  case  of  St.  Paul  v.  Lord  Dudley  and  Ward,  and 
also  the  case  of  Doe  &  Danvers  (b),  were  cited  in  the  recent 
case  of  Bingham  &  Woodgate  (c)  in  favour  of  the  proposition, 
that  the  effect  of  a  union  of  the  fee  of  customary  tenements 

(a)  2  Sim.  &  Sto.  579.  (c)  1  Russ.  &  Mjlne,  32. 

(6)  7  East,  299. 
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with  the  estate  for  life  of  tibe  lord^  was  the  extinguishment  of 
the  enstomary  interest :  But  the  M.  R.  in  that  case  decided, 
that  the  tenements  in  question  were  freehold  (a),  the  custom 
requiring  a  conveyance  by  bargain  and  sale,  as  well  as  a  surrender 
and  admittance7  to  pass  the  customarytenements  ;  and>  there^ 
fore,  that  the  above  cases  had  no  application. 

(a)  But  see  my  obseryationfl  on  this  case,  post.  tit.  '  Customary  free* 
holds.' 
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CHAP.  11. 

Of  the  Antiquitf/,    and  distinguishing  Properties,   of 

Copyhold  Tenure. 

It  would  be  inconsistent  with  tlie  nature  and  object  of  this 
treatise,  for  the  author  to  offer  any  comments  of  his  own,  on 
the  origin  and  antiquity  of  copyholds ;  and,  as  applicable  to 
this  country  (a),  it  could  not  perhaps  be  traced,  witli  any 
degree  of  certainty,  either  from  history  or  law  authority ;  but 
the  records  of  many  manors,  greatly  favour  the  supposed  change 
of  villein  tenure  into  copyhold,  by  the  commutation  of  base 
services  into  specific  rents,  either  in  money  or  money's  worth. 
On  this  subject,  much  learned  and  interesting  matter  will  be 
found  in  the  works  of  Littleton  and  Coke  (d),  and  the  reader  is 
also  referred  to  the  second  volume  of  Mr.  Justice  Blackstone's 
Commentaries,  p.  92  to  101,  and  the  authorities  of  Bracton, 
Britton,  Fleta,  and  others,  cited  by  that  much  distinguished 
judge,  and  from  which  he  draws  the  conclusion,  ''  that  co- 
pyholders are  in  truth  no  other  but  villeins,  who,  by  a 
long  series  of  immemorial  encroachments  on  the  lord,  have  at 
''  last  established  a  customary  right  to  those  estates,  which 
"  before  were  held  absolutely  at  the  lord's  wiU. " 

Sir  Martin  Wright  gives  his  sanction  to  the  opinion  of  the 
learned  commentator,  in  the  following  interesting  conclusion 
of  his  most  excellent  treatise,  intitled,  '^  An  Introduction  to 
*'  the  Law  of  Tenures,"  ^U  ed.  p.  216.]  ''  Copyholds,"  he 
says,  ''  are  the  remains  of  villenage  (c),  which,  considered  as 

{a)  Lord  Coke,  in  the    case    of  clusiye^  and  8. 32.    Vide  alao  Kiteh. 

Bagnal  Sc  Tucker,  2  Brownl.  Rep.  p.  174.     Vin.  Abr.  Cop.   (A.)     1 

is  stated  to  have  said,  that  the  third  Cm.  Dig.  54. 

part  of  the  realm  of  England  con-  "  (c)  Vide  F.  N.  B.  12.  C.     I 

sisted  of  copyholds.  "  Ins.  58.  a.      Bacon  (afterwards 

(6)  See  more  particularly  Co.  Lit.  ''  Lord  Verulam)  Use  of  the  Law, 

58.  a.  61.  a.  Co.  Cop.  s.  1.  to  9.  in-  ''  42,  43. 
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a  tenure  (a),  was  not  intirely  Saxon  (6),  Norman  (c),  or 
Feudal  (d),  but  a  tenure  of  a  mixed  nature^  advanced  upon 
the  Scucon  bondage,  and  which  gradually  superseded  it ;  $0 
that  we  must  look  partly  at  home  for  its  original^  which^ 
though  it  cannot  be  traced  without  running  into  greater 
length  and  nicety^  than  would  be  agreeable  to  my  present 
design,  may  possibly  be  hinted  in  a  very  few  words ;  For  if 
the  Normans  found,  as  we  are  assured  they  did  {e\  *  a  sort 
'  of  people  among  us  who  were,  as  Sir  William  Temple  says, 
'  in  a  condition  of  downright  servitude,  used  and  employed 
'  in  the  most  servile  works,  and  belonged,  they,  their  chil- 
'  dren  and  effects,  to  the  lord  of  the  soil,  like  the  rest  of  the 
'  stock  or  cattle  upon  it '  {f) ;  nothing  is  more  likely,  than 
that  they,  who  were  strangers  to  any  other  than  a  feudal 
state,  should  infranchise  all  such  wretched  persons  as  fell  to 
their  share,  by  admitting  them  tofeaJUy(jg),  in  respect  of  the 


'<  (a)  The  author  of  the  Old  Te- 
**  nuresy  and  Lilileton,  do  both  of 
them  treat  it  not  only  as  a  tenure, 
bnt  as  a  state  of  bondage.  Vide 
''  Old  Tenare^  and  Lit.  tit.  Villen- 
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"  {h)  The  termination  of  t;t^2efi4i^e, 
and  the  feaUy  incident  to  the  te» 
nure,  prove  that  it  was  not  Saxon, 
or  pri(Hr  to  other  tenures;  and  there- 
fore such  authors  as  suppose  viU 
lenage  to  have  been  in  England 
before  the  Conquest,  must  be  un- 
derstood to  speak  of  it  as  a  state  of 
bondage,  and  not  as  a  real  tenure. 
Fid.  Somn.  Treat,  of  Gav.  65,  66. 
Temp.  Introd.  to  the  Hist,  of  Engl. 
59. 

''  (c)  There  is  no  title  or  hint  of 
any  such  tenure  in  the  Custumier 
of  Normafidtf. 

"  (d)  For  the  Feudists  make  no 
mention  of  any  such  tenure,  and 
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therefore  Crag,  treats  it  as  a  tenure 
peculiar  to  the  English,  et  quasi 
scintilla  servitutis  apud  Anglos  ad' 
hue  latens.  Crag.  de.  Jur.  Feud. 
71*  Besides  Livery  or  Investiture 
is  wanting,  which  is  clearly  neces- 
sary to  every  Jee  or  tenure. 
"  (e)  Vide  Temp.  Introd.  59. ; 
Baoon^  Hist,  of  the  Eng.  Gov.  56.; 
Brady^  Oen.  Pref.  26. ;  and  Spelm. 
Gloss,  ad  Verb.  Servus. 
'^  if)  Penons  of  this  condition 
were  called  by  the  Saxons  Theow 
and  Theowmen,  and  in  the  Latin 
Laws  of  Will.  I.  (cap.  65,  66.) 
and  of  Hen.  I.  (cap.  77»  78.) 
Servi. 

"  is)  "^At  the  admission  of  a  bond- 
man to  homage  or  fealty  amounted 
to  infranchisement,  appears  from 
the  Mirror  (lib.  2.  sect.  28.  p.  167, 
168.)  Devient  serfs  frank  si  non 
seignior  preigne  lour  hommagi 
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XAXSi^  livings  they  had  hitherto  been  allowed  to  possess  merely 
as  the  scanty  supports  of  their  base  condition ;  and  which 
they  were  still  su&red  to  retain  upon  the  hke  services,  as 
they  had  in  their  former  servitude  been  used  and  employed 
in :  But  this  possession,  as  now  doathed  with  fealty,  and  by 
means  thereof  advanced  into  a  kind  of  tenure  (a),  differed 
very  much  from  the  ancient  servile  possession,  and  was  from 
henceforth  called  viUenage  (h)!* 

"  Our  Saxon  ancestors  again  having,  as  above,  submitted  to 
the  feudal  law,  which  was  a  law  of  liberty,  may  be  supposed 
to  have  imitated,  some  sooner  than  others  (c),  the  generosity 
of  the  Normans,  and  to  have  done  the  like  :  but  neither  did 
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**  snfre  son  serf—jurour  enlre francs 

a  foyer  de frank  sachanU Brac~ 

ton,  therefore,  mentions  homage  as 
a  method  of  infranchisemeni  equi- 
"  valent  to  manumission,  viz.  Tene- 
mentum  nihil  confsrt — personas, 
nisi  prascedat  homagium  vel  manU" 
'*  missio.  Vid.  Bract,  lib.  2.  cap.  8. 
**  sect.  1.  fo.  24.  b.  And  this  seems 
''  to  be  the  true  sense  of  Littleton, 
"  sect.  206,  207,  where  it  is  said, 
**  that  if  the  lord  give  his  Villein  any 
'*  lands  in  fee  simple,  fee  tail,  for 
'^  life,  or  for  years,  it  is  an  infran-^ 
**  chisement ;  but  that  a  lease  at  will 
''  is  not.  The  reason  is  plain,  becaose 
''a  mere  tenant  at  will  is  not  ad- 
'^  mitted  to  fealty;  wheresisfeaUy  is 
''incident  to  every  other  estate,  whe< 
"  ther  in^,  for  life,  or  for  years, 

"  (a)  Vid.  Leg.  Will.  I.  cap.  29, 
33. 

''  (b)  Snch  tenant  seems  to^  have 
''  been  first  called  Vilain  in  the 
*'  French  Laws  of  William  I.  (cap. 
29.),  possibly  from  the  Latin  word 
vilis  CVid.  Cornel  Interp.  4*  Skm" 
ner.  Etymology  ad  Verb,  Villon). 
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He  was,  however,  in  the  Latin  of 
those  times,  called  Fillanus,  a 
Villa,  quia  in  Villa  habiiavit,  ei 
operibus  rusticis,  plerumque  sor- 
didis,  exercebatur,  Vid.  Spelm. 
Gloss,  ad  Verb.  Villanus,  and  1 
Inst.  116.  a.  Such  tenant  had  no 
freehold  by  the  course  of  the  com- 
mon law,  (Lit.  sect.  81.)  no  vote 
in  the  making  of  laws.  C Bacon, 
Hist,  of  the  Eng.  Gov.  56.  J  nor 
could  he,  before  the  statutes  1 
Rich.  3.  cap.  4.,  1 1  Hen.  7*  cap.  26., 
and  19  Hen.  7*  cap.  16.,  be  a  jury- 
man. (Vid.  LL.  Hen.  1.  cap.  29.) 
Nor  was  he  really  of  any  account 
in  the  state ;  Propriety  being  the 
basis  of  a  feudal  policy  in  England, 
and  of  all  the  rights  as  well  as 
obligations  consequent  to  it* 
*^  (c)  Sub  Rioardo  secundo  pars 
servorum  maxima  se  in  libertalem 
vindicavit.  (Vid.  Spelm.  Gloss,  ad 
Verb  Lazzi,  &  Somn.  Treat,  of  Gav. 
58.)  And  yet  there  were  bondmen, 
or,  as  then  called,  villeins,  in  the 
time  of  Hen.  7>  as  appears  from 
the  Stat.  19  H.  7>  cap.  15. 
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**  our  Saxon  or  Norman  ancestors  mean  to  increase  or 
strengthen  the  possession  of  their  villeins,  but  meant  to  leave 
that  altogether  as  dependent  and  precarious  as  before,  save 
only  that,  as  by  their  admission  to  fealty t  their  possession 
was  put,  in  some  measure,  upon  a  feudal  foot,  their  lords 
could  not,  in  regard  to  the  fealty  implied  on  their  parts  (a) 
deal  with  them  so  wantonly  as  before ;  nor  could  they,  so 
long  as  they  answered  the  services  and  conditions  of  their 
possessions  or  tenure,  in  honour  or  conscience,  deprive  or  re- 
move them  (h) :  and  yet  they  were  for  a  long  time  left 
merely  to  the  conscience  of  their  lords  (c),  which  they  might, 
as  they  could,  awaken  by  their  petitions,  but  could  not  other- 
wise deal  with;  until  the  uninterrupted  benevolence  and 
good  nature  of  the  successive  lords  of  many  manors,  having 
time  out  of  miDd  pennitted  them,  or  them  and  their  chUdren, 
to  enjoy  their  possessions  in  a  course  of  succession,  or  for  life 
only,  became  at  length  customary  and  binding  upon  their 
successors  {d),  and  advanced  such  possession  into  the  legal 
interest  or  estate  we  now  call  Copyhold  (e) ;  which  yet  re- 


€€ 


€€ 


€€ 


€t 


€t 


U 


€( 


€t 


€€ 


€€ 


t€ 


4t 


t€ 


«i 


€t 


€i 


€4 


U 


**  (fl)  The  obligations  of  feaUy 
bdng  nmtuol. 

''  (hi)  In  this  respect  therefore  Sir 
^  H.  Spelman,  speaking  of  the  in^Eint 
*<  state  of  feuds,  when  they  were  pre- 
''  carious  and  arbitrary,  says  truly 
*^  that,  Priaeam  eorum  Naturam  ad- 
**  modum,  apud  nos  hodie  exprimii 
^*  ierrarum  condUio^  qum,  ut  hquun^ 
''  tur  Forenses  notiri,  ienentur  ad  vo^ 

luntatem   per    copiatn    Rotulomm 

curias  vulgq  copyholds  nuncupatoe. 

Yid.  Spelm.  Gloss,  ad  Verb.  Feu- 
'« dam  &  Felonia,  &  LL.  Will.  1. 

cap.  33. 

''  (c)  Until  the  time  of  Edw.  4, 

and  perhaps  for  some  time  after,  it 

appearing  by  LUtletan,  (Sect.  77*) 
**  that   it  was,  even    in    his   time, 

doubted,  whether  a  copyholder  had 

VOL.  I. 
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*'  any  legal  remedy  against  his  lord. 
'^  (d)  In  some  manors  as  early  as 

''  Henry  3d's  time.    Hde  CaUhrop^t 

"  Reading,  Sfc.,  3,  4,  ^. 

"  (c)  Copytenants,  copyholders,  or 

tenants  per  copy — cTancienl  temps 

fuer  appelles  tenants  en  villenage^- 

'^  4*  ^^  appiert  per  les  aunciennes 

«  tenures,  ^v.  F.  N.  B.  12.  C.  Vide 
Bro.  Tit.  ViUenage,  63.— Tenants 
at  will,  by  copy  of  court  roll,  being 
in  truth  bondmen  at  the  begin- 
ning,  but  having  obtained  free- 

'*  dom  of  their  persons,  and  gained  a 
custom  by  use  of  occupying  their 
lands,  they  are  now  called  copy- 

"  holders,  and  are  so  privileged,  that 

"  the  lord  cannot  put  them  out,  and 
all  through  custom.  Bacon,  Use 
of  the  Law,  43. 
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mains  subject  to  the  same  servile  oonditions>  and  forfeitnres, 
as  before,  they  being  all  of  them  so  many  branches  of  that 
''  continuance  or  custom,  which  made  it  what  it  is. 

From  this  view  of  the  original  and  nature  of  copyholds, 
we  may  possibly  collect  the  ground  of  the  great  variety  of 
customs,  that  influence  and  gorem  these  estates  in  Afferent 
manors ;  it  following  from  the  preceding  account,  if  truej 
that  they  are  no  other  than  customary  estates,  after  the  an- 
^  cient  will  of  the  first  lords,  as  it  is  preserved  and  evidenced 
''  by  the  Rolls,  or  kept  on  foot  by  the  constant  and  uninter- 
''  rupted  usages  of  the  several  manors  wherein  they  lie  (a).* 

The  correctness,  of  the  above  condosions  of  Mr.  Justice 
Blackstone  and  Sir  Martin  Wright,  was  questioned  by  the 
late  Lord  Loughborough,  who,  in  Grant  &  Astle(b),  ob- 
serves, ''  that  copyhold  tenures  are  agreed,  by  all  writers,  to 
^  be  more  ancient  than  the  Norman  government  (c).  In  some 
of  the  most  approved  authors,  (he  adds,)  the  copyhold  tenure 
of  land  is  derived  from  the  state  of  villeinage,  which  now 
happily  forms  a  very  obscure  title  in  the  law.  It  is  supposed, 
^'  that  all  copyholders  were  originally  villeins,  and  that,  by 
'^  the  mitigation  of  villeinage,  and  the  progress  of  enfranchise* 
*'  ment,  the  estate  grew,  by  degrees,  to  be  more  free  and  per- 
"  manent,  till  it  came  into  the  condition  of  a  copyhold.  I 
'*  cannot  help  doubting, "  continues  his  lordship,  ''  whether 
''  that  deduction  is  not  founded  in  mistake.  The  circumstaace 
'^  which  first  led  me  to  entertain  the  doubt  is,  that,  in  those 
*'  parts  of  Germany  from  whence  the  Saxons  emigrated  into 
'*  England,  there  exists,  at  this  day,  a  species  of  tenure  exactly 
''  the  same  with  our  copyhold  estates,  and  that  there  exists 
*^  likewise,  at  this  day,  a  compleat  state  of  villeinage;  so  that 

**  (a)  This  I  take  to  be  the  sense  of  the  Saxons^  and  the  charter  lands 

^  of  Littleton,  Sect.  TS,  75,  77'    Sed  are    called    bock-land:     And    also 

'^  Qiicere"  Bracton,  b.  4,  allows   of  oepyhold 

(b)  2  Dougl.  724.  n.  land,  and  says,  that,  doing  their  ser^ 

(c)  Kitch.  174,  says  "  Copyhold  vices  and   customs^  their  lards  coH'^ 
lands  were  before  the  Conquest,  and  not  put  them  out," 

it  was  called  folk-land  in  the  time 
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both  stand  together^  and  are  not  one  tenure  growing  out  of 
another^  and^  by  degrees^  assuming  its  place  (a).  In  East 
Friexeland,  the  duchy  of  Brunswick,  and  other  northern 
parts  of  Germany y  there  are  villeins  in  gross^  and  villeins  re- 
gardant^ with  the  same  rigour  which  our  law  formerly  knew. 
There  are  also  copyhold  tenants^  who  are  freemen,  but  whose 
estates  are  alienable  only  by  licence^  and  are  transmissible  by 
^  descent ;  and^  in  both  instances,  they  must  pass  through  the 
^  courts  of  the  lord.  Nay,  in  the  ancient  seat  of  the  Anglo- 
**  Saxons,  there  exists,  at  this  day,  that  peculiar  descent  to  the 
youngest  son,  which  we  call  Boraugh-EngUsh ;  of  which 
the  name  shews  the  original 

^^  What  I  have  stated  I  found  in  a  very  accurate  treatise  of 
German  law  by  Selchow,  one  of  the  professors  of  the  univer- 
sity of  Gottingen,  entitled  '  Elementa  Juris  pritati  Ger- 
"  maniciJ 

*'  TMs  seems  sufficient  to  negative  the  idea  diat  copyholders 
sprang  out  of  villeins.  In  England,  villeinage  has  ceased, 
and  copyholders  remain;  but  here,  as  in  other  countries, 
they  both  prevailed  at  the  same  time. 
'^  It  is  not  difficult  to  conceive,  that,  whenever  agriculture 
became  an  object  of  respect  in  the  northern  and  western 
parts  of  Europe,  those  who  applied  themselves  to  the  culti- 
*^  vation  of  land,  though  inferior  in  point  of  dignity,  would  be 
^  equal  in  point  of  freedom,  to  those  whose  only  profession  was 
'*^  arms.  The  copyhold  tenants  were  husbandmen ;  their  per- 
^  sons  were  fr^ee ;  and,  in  that  respect,  they  were  as  much 
^  above  the  viQeins,  as,  in  point  of  consequence,  they  were  in- 
**  ferior,  in  a  military  age,  to  those  who  had  arms  in  their  hands. 
^  Thdr  lands  were  held  of  a  lord  who  could  defend  them,  and 
*'  who,  in  return  for  that  defence,  was  entitled  to  certain  pro- 
**  fits  and  advantages,  founded  upon  paction  express  or  pre- 

'**  sumed.'' 

But  the  late  C.  J.  of  the  Court  of  Common  Pleas,  (now 

(a)  But  see  Mr.  Scrjt.  Frcrc'a  Note  [P.  l.]*  in  Grant  &  AiOe,  Doagl. 
726. 
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Lord  Wynford^)  in  the  case  of  Qarland  6l  Jekyll  (a),  differed 
in  opinion  with  Lord  Loughborough,  and  gave  his  sanction  to 
the  above-mentioned  conclusions  of  Mr.  J.  Blackstone  and  Sir 
Martin  Wright.     His  lordship  observed^  ^'  It  will  be  neces- 
sary, in  the  consideration  of  this  case,  to  see  how  copyhold 
tenures  arose  in  this  country.     They  i^pear  to  have  grown 
''  out  of  a  state  of  pure  vilienage :  there  is  no  doubt  that  in 
the  early  periods  of  our  history,  not  only  the  estate,  but  the 
personal  property  of  the  villein  belonged  to  the  lord :  it  is 
**  said,  indeed,  in   Br  acton,  and  the  book  called  Fleta,  that 
''  heriots  are  ex  gratia :  but  it  is  diflScult  to  conceive  how  the 
''  doctrine  of  ex  gratia  could  be  i^pplied  to  the  time  I  am 
speaking  of:  the  villein  was  only  giving  to  the  lord  that 
which  he  might  at  any  time  take ;  for  his  estate  was  held 
not  only  at  the  will  of  the  lord,  but  the  personal  property  of  the 
villein  was  the  property  of  the  lord.     It  is  probable,  though 
this  is  mere  conjecture,  for  the  history  of  heriots  is  so  obscure 
that  it  is  impossible  to  ascertain  how  they  originated, — it  is 
probable  that  heriots  were  originally  nothing  more  than  the 
**  gift  which,  in  a  rude  state  of  society,  a  person  in  an  inferior 
situation  of  life,  on  approaching  one  of  a  superior  situation, 
always  offered.     We  know,  that  in  many  countries  where 
knowledge  and  civilization  have  not  made  the  progress  they 
have  in  this  happy  country,  an  inferior  person  cannot  ap- 
proach a  superior  without  the  oflfer  of  a  present:  it  has  oc- 
curred to  us,  that  heriots  were  a  species  of  tribute  the  tenant 
^'  offered  to  the  lord  at  the  time  he  approached  him,  in  order 
'^  to  secure  his  protection,  and  to  pray  of  the  lord  to  confer  on 
^*  him  the  interest  which  had  been  determined  by  the  decease 
''  of  his  former  tenant.     Mr.  Justice  Blackstome  indeed  traces 
^*  the  right  of  a  lord  to  his  heriot  to  a  more  advanced  period  of 
'*  society :  but  though  he  does  not  use  the  word,  tribute,  he 
uses  the  word  donation.     He  says  (d),  '  This  payment  was 
*  originally  a  voluntary  donation  or  gratuitous  legacy  of  the 
tenant,   perhaps  in   acknowledgment  of  his  having  been 

{a)  2  Bing.  292.  (&)  2  BI.  Com.  423. 
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''  *  raised  a  degree  above  viUenage,  when  all  his  goods  and 
'' '  chattels  were  quite  at  the  mercy  of  the  lord.'  But  whatever 
the  situation  of  copyholders  might  have  been  in  the  early 
part  of  our  history,  custom  has  now  confirmed  their  interests 
*'  as  tenants,  and  this  same  custom  has  confirmed  and  csta- 
blifllied  the  rights  of  the  lord.  This  alteration  has  been 
brought  about  by  no  statute ;  the  statutes  to  which  we  refer 
with  so  much  satisfaction  have  only  secured  the  rights  of 
^  men  already  free.  It  is  to  lawyers  in  Westminster  Hall, 
*'  and  I  speak  it  with  pride,  that  slaves,  for  such  was  the  state 
^  of  men  in  pure  villenage,  are  indebted  for  the  permanency 
**  of  their  property,  and  for  that  weight  in  society  which  per- 
^  manency  in  property  has  conferred  upon  them ;  it  is  by  the 
'^  establishment  of  the  customs  referable  to  copyholds  as  esta- 
blished in  courts  of  justice,  that  this  permanent  interest  has 
placed  copyhokiers  in  the  happy  situation  in  which  they  are 
*^  now  found  ; — the  copyholder  now  lias  a  permanent  interest  in 
^  his  estate  as  long  as  he  performs  his  services,  and  the  lord 
^'  has  certain  rights  and  dues ;  and,  as  long  as  the  copyholder 
^  performs  his  services  and  pays  the  dues,  he  has  the  same 
^  permanent  interest  in  his  estate  as  if  it  were  freehold." 

I  shall  only  add  on  this  subject,  that  authorities  are  not 
wanting  to  induce  the  supposition,  that  all  lands  in  England 
were  of  gavelkind  tenure  before  the  Conquest.  C.  J.  Holt, 
in  Clements  v.  Seudamore  (a),  thus  concurs  in  that  idea : 
**  Though  Lord  Coke  **  (he  says)  ''  be  of  another  opinion,  yet 
it  appears,  from  the  best  authors,  as  Lambard's  Saxon  Laws, 
inter  leges  Gtdielmi  Primi,  36.  fo.  167,  and  Selden  in 
'^  Eadm.  184.,  that  all  the  lands  in  England  were  at  first, 
and  before  the  conquest,  in  nature  of  Gavelkind,  and  de- 
scended equally  to  all  the  issue ;  but  this  was  soon  afterwards 
^  altered,  when  tenures  by  knight's  service  were  introduced  for 
*'  the  defence  of  the  realm ;  for  then,  in  order  the  better  to 
"  preserve  the  family  and  tenure,  the  descent  was  restrained 

(a)  1  P.  W.  64.    2  Lord  Raym.  1024.  Vide  also  Blackbaraugk  v.  Davis, 
1  P.  W.  49. 
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only  to  the  eldest  son ;  but  yet,  notwithstanding  this  alter- 
ation, the  right  of  representation  continued  to  take  place  r 
and,  by  the  common  law,  if  the  eldest  son  happened  to  die  in^ 
his  father's  life  time,  leaving  issue  a  daughter,  the  inheritance 

''  descended  to  her  in  preference  to  any  of  the  other  sons,  so 
that  the  female,  by  way  of  representation,  was  yet  preferred  to 
the  males,  because  the  right  of  representation  was  not  altered. 
This  right  of  representation  (he  adds)  is  not  peculiar  to  the 
laws  of  England,  but  has  prevailed  by  the  laws  of  other 
countries;  as  may  be  seen  in  (a)  Numb.  chap.  xxvi.  v.  33. 
and  chap,  xxxvi.  For  though  by  the  Jewish  Law,  the  males 
inherited  exclusively  of  the  females,  and  the  eldest  son  had 
a  double  portion  of  his  father's  estate,  which  was  confined  to 
him  as  the  first  begotten,  yet  we  find  Zelophehad  the  son  of 
Hepher  died,  leaving  no  sons,  but  daughters,  and  the  daugh- 
ters came  unto  Moses  claiming  tlie  possession  of  their  father ; 
this  being  a  new  case,  Moses  is  said  to  have  brought  their 
cause  before  the  Lord,  who  commanded  him  to  give  them 
the  possession  of  their  father ;  so  that  it  was  here  determined, 

*'  that  they  should  take  the  double  portion  that  belonged  to 

''  their  father,  as  the  eldest  son,  by  right  of  representation. 
So  is  Selden  de  successionibus  apud  HehrtBOs,  cap.  23. 
The  same  law  (he  continues)  was  part  of  the  twelve  tables, 

**  and  from  thence  came  to  be  observed  among  the  Romans ; 

*'  and  here  in  England  the  right  of  representation  holds  as 

^'  well  in  case  of  inheritances  descendible  by  custom^  as  by  the 

''  common  law." 

(a)  Hale's  Hist*  of  the  Cknmnon  Law,  p.  210, 
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We  will  now  proceed  to  a  consideration  of  the  distinguishing 
properties  of  copyhold  tenure. 

Incidental  Qualities. 

A  copyholder  has^  in  judgment  of  law^  but  an  estate  at 
•will  (a),  yet  by  custom  copyhold  tenements  may  be  descendible ; 
and  the  descent  of  copyholds  of  inheritance  is  guided  by  the 
maxims  and  rules  of  the  common  law  (Jb) ;  therefore,  when  a 
man  has  a  copyhold  by  descent  from  his  mother's  side,  if  he 
die  without  issue,  the  land  shall  go  to  the  heirs  ex  parte  mor 
temd,  and  shall  rather  escheat  to  the  lord,  than  go  to  the  heirs 
ex  parte  paternd. 

And  in  copyholds,  as  in  freeholds,  the  heir  takes  by  descent, 
and  not  by  purchase,  where  the  two  rights  meet  in  him  (c). 
And  an  ultimate  limitation  in  a  surrender  to  the  right  heirs 
of  the  copyholder,  is  part  of  the  old  estate,  for  a  man  cannot 
limit  an  estate  in  copyholds  to  his  right  heirs,  as  purchasers, 
any  more  than  in  freeholds  (d). 

But  the  descent  will  be  prevented  by  a  surrender  or  devise 
to  customaiy  heirs,  by  words  creating  a  joint  tenancy,  or  ten- 
ancy in  common,  or  in  the  character  of  heirs  of  another  per- 


(a)  4  Co.  21.  a.  126.  b.  Co.  Lit. 
eO.  a.  Cro.  Jac.  260.  Willes,  325.  3 
Burr.  1543. 

(6)  Co.  Cop.  8.  50.  Tr.  116. 
Bronm't  case,  4  Co.  22.  a.  Brown  y. 
Dyer,  11  Mod.  98.  S.  C.  Holt,  165. 
Boe  d.  Crow  v.  Baidwere  and  others, 
5  T.  R.  104. 

(c)  Srmtk  V.  Triggy  8  Mod.  23. 
8.  C.  1  Stra.  487.  Alien  v.  Palmer, 
1  Lea  101.  Vide  also  Hedger  v. 
Rowe,  3  Ley.  127.  Redding  v.  Roy- 
sion,  1   Corny.  123.     S.  C.  2  Lord 


Raym.  829.  S.  a  1  Salk.  242. 
Clarke  v.  Smith,  Lutw.  793.  S.  C. 
1  Salk.  241.  S.  C.  1  Corny.  72.  (and 
see  the  pleadings  in  S.  C.  Nels.  Lex. 
Man.  App.  pi.  36.)  Coundenv*  Clerke, 
Hob.  30.  Preston  Sc  Holmes,  Sty. 
148.  Hurst  and  another  v.  Earl  (^ 
Winckelsea  et  al.  2  Burr.  879.  S.  C. 
1  Sir  W.  Bl.  Rep.  187.  Watk.  on 
Desc  174.  DoeSc  Timins,  1  Bam. 
&  Aid.  53(K 

{d)  Post.  tit. '  Surrender.' 
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son  {a)f  though  not  by  a  devise  to  the  heir  upon  a  condition  (d) ; 
nor  by  a  charge  on  the  land,  that  not  altering  the  tenure  (e). 

There  is  also  the  same  jure  representatianis  in  the  case  of 
inheritances  descendible  by  custom,  as  by  the  common  law  (d). 

The  rules  by  which  the  course  of  descent  is  continued  or 
broken  in  respect  to  freeholds,  apply  equally  to  copyholds, 
where  the  lord  cannot  be  prejudiced  ;  so  in  Roe  d.  Crow  v. 
Baldtvere  &  others  (e),  the  court  held,  that  such  part  of  a 
freehold  and  copyhold  estate,  which  the  person  suffering  a  re- 
covery took  by  purchase,  must  go  to  the  heir  ex  parte  pa- 
temd  ;  and  that  which  she  took  by  descent  from  the  maternal 
ancestor,  to  the  heirs  ex  parte  matemd. 

And  in  Doe  d.  Harman  et  ux.  v.  Morgan  (y*),  it  was  ruled, 
that  a  conditional  surrender  in  fee  by  a  person  seised  ex  parte 
matemd,  and  admittance  of  the  mortgagee,  will  break  the  line 
of  descent,  like  a  feoffment  and  refeofiment  (^),  and  that  the 
estate  will  go  to  the  heir  ex  parte  patemd. 

It  may  be  proper  also  to  notice,  that,  as  the  5th  sect,  of  the 
Stat  of  distributions,  22  and  23  Car.  2.  c.  10,  is  silent  in 
respect  to  lands  descending  according  to  the  custom  of  Borough* 
English,  or  Gavelkind,  a  younger  child  taking  under  any  such 
peculiar  path  of  descent,  is  not  compellable  to  bring  a  copyhold 
estate  so^descending,  into  hotch-pot  (A). 


(a)  Anon.  Cro.  Eliz.  431.  Swaine         (d)  Ante^  p.  35,  38. 


V.  Burton,  16  Ves-  305. 

(h)  Lutw.  797. 

(c)  Emerson  v.  Inchhird,  1  Lord 
Baym.  728.  AUam  v.  Heber,  Stra. 
1270.  S.  C.  1  Sir  W.  BI.  22.  2  Burr. 
880.  Watk.  on  Desc  174.  c  5.  2  P. 
W.  135.  Clarke  v.  Smilk,  ubi  snp. 
Chaplin  v.  Leroux,  5  Man.  &  Selw. 
20.  Contra,  Gilpin's  esse,  Cro.  Car. 
161,  but  that  case  denied  to  be  law, 
see  Corny.  73-  Chaplin  ▼.  Leroux, 
Bup. 


(e)  5  T.  B.  104.  And  see  3farfm 
d.  Tregonwell  y.  Strachan  and  others, 
cited  ib.  107.  WiUes,  444.  See  also 
Cm.  on  Becov.  306. 

(/)  7  T.  B.  103. 

{§)  ^  I^it-  ^%  h.  Price  ▼•  Lang^ 
ford,  1  Show.  93.  S.  C.  1  Salk.  337- 
S.  C.  Carth.  141. 

(A)  Pratt  V,  PraU,  Fitzg.  284. 
Lutwyche  v.  Lutwyche,  Ca.  temp. 
Talb.  276.  Bob.  Gay.  «)3.  [3d  £d.] 
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There  may  be  ^  poMessio  Jratris  of  a  copyhold,  even  before 
admittance  {a),  but  it  can  only  be  on  an  actual  possession ;  for 
it  is  the  entry,  and  not  the  admittance,  whidi  makes  a  jtiM- 
sessio  Jirairis  of  copyholds  (b). 

The  possession  of  a  termor  of  copyhold,  the  term  heiug 
created  by  surrender,  is  clearly  sufficient  to  make  a  pas&essio 
Jratris,  and  to  exclude  the  half  blood  (c);  and  according  to 
Brown's  case  (d),  the  possession  of  a  lessee  for  years,  the  term 
being  created  by  a  lease,  made  with  the  license  ci  the  lord,  is 
sufficient  to  constitute  an  actual  possession  in  the  copyhold 
heir,  and  to  exclude  the  half  blood.  Brawn's  case,  as  to 
the  present  point,  was  this.  A  copyholder  in  fee  by  license 
made  a  lease  for  years,  and  the  lessee  entered ;  the  copy- 
holder, haying  issue  a  son  and  a  daughter  by  one  venter, 
and  a  son  by  another,  died ;  the  eldest  son  died  before  ad- 
mittance ;  and  it  was  adjudged,  that  the  land  should  descend 
to  the  daughter  of  the  whole  blood.  Coke,  in  his  copyholder  (e), 
in  noticing  this  case,  with  the  additional  fact,  that  neither  entry 
nor  claim  was  made  by  the  son  of  the  first  venter,  adds,  ^  fiut 
"  if  the  lease  had  been  determined,  living  the  son  by  the  first 
"  venter,  and  afterwards  he  had  died  before  any  actual  entry 
*^  made,  the  law  would  have  fallen  out  otherwise,  because  there 
^  was  a  time  when  he  might  have  lawfully  entered.*"  (^ 

■ 

But  in  a  case  reported  in  3  Leo.  (g),  where  the  husband  was 

(a)  Brown's ctue, 4 Co. 22*h.  Dy.  261.  S.  C.  {Btackbumey,  Graves), 
291.  b.  pi.  69.  Gary,  7-  Co.  Cop.  s.  1  Mod.  120.  S.  C.  2  Lev.  107-  3 
41.  Tr.94r^.  lb.  8. 50.  Tr.ll6.  Co.  Leo.  70.  ca.  cvi.  S.  C.  4  Leo.  38, 
Lit.  146.  n.  6.    Bullock  v.  Dibley,  212. 

Mo.  597.     Clarke  v.  Penn^aiker,  4         (d)  4  Co.  21 .  a.     See  also  Holmes 

Co.23.b.Mo.l25.pl.272,m£Mmef  &  Facte,  Mo.  125.  pi.  272;   Dy. 

&  Fade.  lb.  272.  pL  425,  in  Eter  ▼.  291.  b.  pi.  69.  marg. ;  bat  qn.  if  not 

AsUm.    Horewood^s  case,  &  Stegnes's  the  same  cases.  See  6  Vin.  Cop.  [1>. 

case,  dted  Kitch.  160.  Dal.  110.  pi.  b.]  pi.  2.  Com.  Dig.  Disc.  (C.  9.) 
1. 16  Ells.  Lit.  Rep.  234.  4  Bn>.  C.         (e)  S.  41.  Tr.  95. 
C.  525.  (/)  Sed  qu.9    See   Gilb.    Ten. 

(b)  Watk.  on  Desc.  52.  n.      lb.  161-2. 

63.  n.  (g)  P.  69  ca.  106.    S.  C.  4  Leo. 

(c)  Baimore  v.  Graves,  1  Vent.     38>  212.  And  see  Co.  Lit.  15.  a.  n.  2. 
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seised^ '  in  nght  of  his  wife^  of  customary  lands  in  fee^  he  and 
his  wife^  by  license  of  the  lord,  made  a  lease  for  years  by  inden- 
ture rendermg  rent ;  they  had  issue  two  daughters,  the  hus- 
band died,  and  the  wife  took  another  husband,  and  they  had 
issue  a  son  and  a  daughter ;  the  husband  and  wife  died,  and 
the  son  was  admitted  to  the  reversion  and  died  without  issue ;. 
and  it  was  holden  by  Manwood,  that  the  reversion  should  de- 
scend to  all  the  daughters,  for  that  the  possession  of  the  lessee 
for  years,  which  was  an  estate  at  common  law,  was  not  the  pos- 
session of  the  copyholder,  but  that  if  the  term  had  been  created 
by  surrender,  the  sisters  of  the  half-blood  should  not  have 
inherited. 

And,  according  to  the  decision  in  Foxe  y.  Smith  (a),  a  pag* 
sessio  fratfis  will  also  be  prevented  by  the  possession  of  the 
wife  when  intitled  to  free-bench :  in  that  case,  a  copyholder 
who  was  seised  of  lands  descendible  accor^ng  to  the  custom  of 
gavelkind,  died,  leaving  issue  a  son  by  one  venter,  and  a  son 
and  daughter  by  another  venter,  the  wife  entered  into  a  moiety^ 
and  the  two  sons  into  the  other  moiety,  and  the  sons  were  ad- 
mitted to  the  reversion  of  the  wife's  moiety ;  then  the  son  by 
the  second  venter  died,  and  afterwards  the  wife  died,  and  it  was 
adjudged,  against  the  defendant,  the  daughter,  that  there  should 
not  be  a  possesnofratris  (b). 

The  possession  of  the  customary  guardian  will  be  sufficient 
to  constitute  an  actual  possession,  and  to  exclude  the  sister  or 
brother  of  the  half  blood  (c) ;  and  as  there  might  be  a  possesw} 


(a)  1  Freem.  45.  Brorvn  v.  Difer, 
ttbi  sup. 

(b)  Mr,  Watking^  in  his  treatise 
on  DesoentBj  p.  154.  n.>  makes  a 
query  as  to  the  authority  of  this  case. 

(c)  Co.  Cop.  8.  41.  Tr.  95.  Cary, 
8.  6  Vin.  Cop.  (D.  b.)  pi.  3.  lb. 
(C.  e.)  BtUmore  or  Blackborough  et 
ux,  V.  Graves,  1  Vent.  261.  3  Keb. 
329.  2  Lev.  107.  In  Doe  d.  Bameit 
&  others  v.  Keen,  7  T.  F.  386,  it 


was  decided,  that  the  entry  of  the 
guardian  in  socage,  of  the  daughter 
by  a  second  wife,  constituted  a  suffi- 
cient seisin  in  an  in&nt  daughter  by 
a  former  wife,  to  create  a  po»tessio 
fratfis.  And  see  GoodiUle  d.  New^ 
man  v.  Newman,  3  Wils.  516.  S.  C. 
2  Sir  W.  Bl.  938.  Dy.  291.  b.  299. 
a.  4  Bro.  C.  C.  524.  Post.  tit.  '  Evi- 
dence.' 
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fratris  of  a  use  at  common  law  {a),  so  I  apprehend .  it  \i  allow- 
able of  a  trust  of  copyholds. 

Collateral  Qualities. 

But  the  collateral  qualities,  incident  to  estates  at  common  law, 
and  which  do  not  concern  the  descent,  have  no  relation  to  copy- 
hold inheritances,  except  by  special  custom  (b),  therefore,  a  wife 
IS  not  dow2lble  of  copyhold  lands  ;  nor  is  the  husband  tenant  by 
the  curtesy  (c) ;  nor  will  a  descent  of  copyhold  land  toll  the 
entry  of  him  who  has  a  customary  right  to  it  (d) ;  nor  will  the 
surrender  of  a  copyhold  by  tenant  in  tail  (e),  or  by  a  husband 
seised  in  right  of  his  wife  (y*),  cause  a  discontinuance,  so  as  to 
put  the  heir,  or  the  wife,  (if  she  survive  the  husband,)  to  a  plaint : 
But  although  a  surrender  is  not  a  discontinuance,  yet  it  will 
bar  the  issue  and  remainder  men,  when  a  recovery  is  not  re- 
quired by  the  custom  of  the  manor  (g). 

It  has  been  said,  that  when  the  custom  warrants  a  recovery. 


(a)  Gilb.  Uses,  237-8. 

(b)  Bromn*^  case,  4  Co.  22.  a. 
Cocks  Y..Darson,Uoh.  215,  216.  S. 
aNoy,27.  Bird  &  XtrAe,  1  Mod. 
200. 

(c)  Bro/wfCs  case,  sup.  Shaw  & 
TAomjuoH,  4  Co.  30.  b.  PauUer  ▼. 
Ck)niiU/7,  Cro.  £liz.361. 

(d)  Gravenor  &  Ted,  4  Co.  23.  a. 
Brown's  case,  sup.  Lee  &  Brown,  1 
RolL  Abr.  629.  (N.)  Joiner  y.  Lam- 
bert,  Cro.  Jac.  36.  Mar.  6.  pL  13. 
Boe  &  Danvert,  7  East,  321. 

(e)  BuUen  ▼.  Grant,  Cro.  Elis. 
148.  S.  C.  1  Leo.  174.  Gooles  v. 
Grane,  Mo.  597*  Oldcoi  ▼.  Levell, 
Ma  7^3.  Knight  v.  Footman,  1  Leo. 
95.  Lane  8c  HUU,  35  or  37  £Hz. 
(cited  in  Royden  &  Moulster,  Qodh. 
368.  pi.  458.)  1  Hughes'  Abr.  459. 
DeU  &  Rigden,  or  Higden,  4  Co.  23. 
a.  S.  C.  Mo.  358.  pi.  488.  Rogers  v. 


.Powel,  Brownl.  36.  Clun  ▼.  Pease 
&  Turner,  Cro.  Elix.  391.  Co.  Lit. 
60.  a.  (n.  3.)  cites  the  last  case^  and 
Franklyn  &  Myn,  Hal.  MSS.  See 
also  Sapp.  Co.  Cop.  s.  12.  Tr.  184-5. 
Bed  vide  Erish  ▼.  Rkoes,  Cro.  Ells. 
717*  BiU  y.  Morse  Qor  Upcheir,  or 
Upchnrch},  Mo.  189.  Brownl.  121. 
1  Roll.  Abr.  506.  B.  pi.  I.  Stephens. 
y.  Eliot,.  Cro.  £Ii&  483-4.  Arg.  in 
fVillkm  y.  Berkley,  4  Elis.  6  Vin. 
Cop.  (G.  e.)  pi.  3.  Gurrey  y.  Sander^- 
son,  Cro.  Eliz.  907*  (but  the  point 
was  not  resolyed  in  the  latter  case.) 

(/)  Bullock  y.  Dibley,  4  Co.  23.  a. 
RosweU'scaae,DY.im.9L.  S.C.Mo. 
596.  S.C.Poph.38.  Knight  8c  Foot^ 
nuin,  I  Leo.  95.  Wright  v.  Portman, 
4  Co.  23.  a.  ButseeCo/^i^y.  Ca]ic^^> 
Cro.  Jac.  105. 

(g)  Vide  post.  tit. '  EsUtes  Tail.' 
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it  wifl  be  a  disoontmuaiioe  (a)  :  But  the  better  opinion  is  that 
a  recovery  is  more  properly  a  bar^  than  a  discontinuance  (b). 
And  this  principally^  because  the  doctrine  of  warranty  does  not 
extend  to  copyholds  (e). 

Copyholds  cannot  be  taken  by  the  sheriff  under  an  elegit  (d), 
but  should  he  extend  a  moiety  of  both  freehold  and  copyhold 
lands^  the  extent,  although  bad  as  against  the  copyhold,  would  be 
good  as  against  the  freehold  (e) ;  and  as  no  process  ean  issue  to 
levy  a  debt  upon  copyholds,  a  judgement  is  no  lien  upon 
them  (J^ ;  nor  can  copyholds  be  seised  upon  an  outlawry  (g) ; 
nor  are  they  assets  for  specialty  debts,  not  ev&i  for  debts  of  the 
crown  {h) ;  but  cc^yholds  may  be  sequestered  (i).      It  should 


(a)  Eylet  ▼.  Lane  &  Pert,  Cro. 
Eliz.  380.  DeU  &  Rigden  (or  Hig. 
den),  ubi  sup.     Gilb.  Ten.  189. 

(b)  Morrit^s  case,  Hil.  8  Jac  3 
Dmv.  577-  £.  pi.  1-  S.  €.  1  RoU. 
Abr.  606.  B.  pL  3.  Vide  also  Clun 
V.  Pease  8c  Turner,  Oro.  Elis.  991-3.- 

(c)  Godb.  308.  Eyld  v.  Lane  tc 
Pert,  Clun  ▼.  Pease  &  Turner,  sup. 
Crn.  Dig.  4  rol.  p.  431.  tit.  '  Deed.' 
Vide  also  GoodHtle  ▼.  Morse,  3  T.  R. 
368.  BrmnCs  case,  4  Co.  23.  a.  And 
see  the  above  case  of  "DdL  Sc  Higden, 
in  1  RolL  Abr.  506.  B.  pL  3.  Gilb. 
Ten.  191. 

And  for  the  eflect  of  a  warranty 
by  a  tenant  in  tail  c^  freehold  lands, 
vide  Doe  d.  Hutchinson  v.  Presto 
mdge,  4  Man.  &  Selw.  178.  Good^ 
taie  &  Morse,  sup.  Cm.  Dig.  as  above. 
As  to  words  importing  a  warranty, 
see  5  Co.  18.  N.B.  It  is  a  good  cus- 
tom, that  feofflnent  by  tenant  in  tail 
with  warranty,  shall  not  be  a  disoon« 
tinuanoe.  1  Roll.  Abr.  562  (I.)  pi.  3., 
dtes  30  Ass.  pi.  47- 

(d)  Drury  v.  Man,  1  Atk.  95. 
Rex  V.  Lord  Lisle,  Park.  195.    Lex 


Cust.  19.  Morris  v.  Jones,  8  Dow.  & 
Ry.  603.  S.  C.  3  Bam.  &  Cress.  342. 
Manning's  Ex.  Pr.  42.  But  see  7 
Mod.  38.  Semble  that  a  lease  with 
license  is  extendible  at  law,  post  tit. 
'  License  to  demise^  &C.'  Yet  see  con- 
tra Pidoe's  case,  1  Roll.  Abr.  888. 

(e)  Morris  &  Jones,  sup. 

(y )  P.  Harcourt,  C.  in  Cannon  v. 
Pack,  3  Eq.  Abr.  326.  6  Vin.  Cop. 
(O.  e.)  pi.  6.  Supp.  Co.  Cop.  s.  21. 
Tr.  215. 

(g)  Rex  V.  Budd,  Park.  190.  Vide 
also  Salherd  v.  Evered,  Ow.  37 ;  but 
see  S.  C.  (SaUard  &  Everat),  1  Leo. 
99. 

(A)  Bnmrit'f  case,  ubi  sup.  Parker 
V.  Dee,  3  Ch.  Ca.  201.  Robinson  v. 
Tonge,  1  P.  W.  680.  n.  Aldrich  v. 
Cooper  et  al.  8  Ves.  388,  394. 

Sed  qu.  whether  a  trust  of  copy-  j ' 
holds  is  not  assets  in  the  hands  of  the// 
heir  ?     See  Helley  v.  Helley,  Trin.| ' 
7  Ann.  2  Eq.  Ca.  Abr.  509.  pi.  4> 

(t)  Colston  V.  Gardner,  2  Ch. 
Ca.  46;  3  Swanst.  279.  n.  Mar- 
quess of  Caermarthen  &  Whitehead 
V.    Hawson,    3    Swanst.    294.    n. 
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ae&aa,  however^  that  the  sequestration  cannot  be  revived  against 
the  customary  heir^  for  if  it  could^  the  heir  would  possibly  not 
take  up  the  lands^  and  then  the  lord  would  be  without  a  te- 
nant (a).  But  the  party  sequestering  has  neither  Jus  ad  rem 
vel  in  re,  the  legal  estate  of  the  premises  remaining  in  every 
respect  as  before  (V). 

In  Dunkley  &  Scrihnor  {c)y  the  defendant  had  been  attached^ 
and  afterwards  committed  to  the  Fleet  for  a  contempt  of  courts 
in  not  paying  a  sum  of  ^138  8«.  Aid.  into  the  Bank^  to  the 
credit  of  the  cause^  pursuant  to  an  order  made  for  that  pur- 
pose ;  and  subsequently  a  commission  of  sequestration  issued^ 
by  which  the  commissioners  were  directed  to  sequester  the  de- 
fendant's J9^r#a»a/  estate,  and  the  rents,  issues,  and  profits  of  his 
real  estate,  until  payment  of  the  above  sum.  The  defendant, 
as  the  plaintiff  deposed,  continued  in  prison,  and  refused  to  sell 
or  mortgage  his  house  and  land,  and  would  do  nothing  but  what 
the  law  obliged  him  to  do.  An  order  had  been  made  for  the 
commissioners  to  sell  the  personal  property,  including  the  crops 
of  the  land  ;  and  it  was  moved*  that  the  commissioners  under 
the  sequestration,  might  be  at  liberty  to  let  an  uninhabited  copy- 
hold  messuage,  with  its  appurtenances,  and  the  said  land,  to 
W.  6r.,  at  a  certain  rent,  and  who  was  ready  to  sign  an  under- 
taking to  give  up  the  possession  of  the  premises,  when  the  de- 
fendant should  have  paid  the  above  money  into  the  Bank,  or  at 
such  other  time  as  the  court  should  direct ;  and  that  the  com- 


DunkU^f  V.  Scribnor,  2  Madd.  444. 
Post.  tit.  '  Aid  of  Courts  of  Equity.' 

A  sequestration  tak^s  in  the  whole 
profits,  an  extent  only  a  moiety. 

(a)  Whitehead  &  Harrison,  2  £q. 
Ca.  Abr.  713.  1  Barnard  Rep.  B.  R. 
431.  6  Bac.  Abr.  129.  19  Vin.  333, 
marg.  329,  marg.  1  Vern.  166* 

(6)  1  P.  W.  307.  6  Bac  Abr.  131. 
lb.  132.  2  Madd.  444  That  a  se- 
questration is  but  a  personal  process 


appears  by  its  foiling  and  abating  by 
the  death  of  the  party.  2  P.  W.  622. 
1  Ves.  182.  2  Ves.  464.  But  this 
is  represented  in  some  authorities  to 
be  otherwise  when  it  issues,  not  on 
mesne  process,  but  for  non-perform- 
anoe  of  a  decree,  3  Atk.  594.  1  Vern. 
58.  Sed  qu.,  and  see  4  East.  530, 
in  Pat^ne  v.  Drerue* 
(c)  Sup. 
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missioners  might  pay  the  rents  into  the  Bank^  in  the  usual  way. 
The  application  was  supported  by  an  affidavit  of  two  of  the 
commissioners,  and  of  fV.  G.,  the  proposed  tenant,  stating,  that 
the  rent  was  as  much  as  the  house  and  lands  were  worth,  and 
the  latter  undertaking  to  cultivate  the  land  according,  to  the 
usual  course  of  husbandry,  and  to  act  as  the  court  should  di- 
rect. The  clerk  in  court  for  the  defendant  was  served  with 
notice  of  the  motion,  and  also  the  defendant  in  person.  It  was 
admitted  that  there  was  no  case  exactly  in  point.  The  Vice 
Chancellor  made  the  order  as  prayed. 

Copyholds  are  within  the  rule  established  in  equity  for  mar- 
shalling assets ;  so  that  if  A.  has  a  mortgage  of  freehold  and 
copyhold  estates  of  B.,  and  C  has  a  mortgage  of  the  freehold 
estates  only,  and  is  also  a  specialty  creditor  by  bend  of  B.,  A. 
would  be  thrown  on  the  copyhold  estate  only,  to  which  C.  had 
no  resort,  or  C  should  stand  in  his  place  (a). 

According  to  the  case  of  Bjohinscn  v.  Tonge  (b\  the  copy- 
hold would  not  be  made  to  bear  more  than  its  relative  proportion 
of  the  debt,  for  the  purpose  of  opening  the  freehold  more  fiiUy 
to  the  claims  of  specialty  creditors,  but  such  a  rule  would  by  no 
means  be  a  due  application  of  the  principle  in  equity,  which 
provides  against  an  election  by  one  claimant  to  the  prejudice 


(a)  AJdrich  &  Cooper,  nbi  snp. 
Kidney  v.  Coussmaker,  12  Ves.  154. 
Duke's  CBar.  Us.  by  Bridgm.  190. 
Post.  tit. '  Election.'  It  should  seem 
that  when  &  freehold  estate  is  devised 
to  the  heir  at  law^  although  he  takes 
by  descent^  yet>  if  the  personalty  is 
exhausted  in  payment  of  debts^  the 
rule  as  to  marshalling  assets^  is  not 
extended  to  legatees^  so  as  to  throw 
them  on  the  freehold  estate.  Scolt  v. 
Scott,  Ambl.  383.  2d  Ed.  n.  (2.) 
And  see  Aldrich  v.  Cooper,  sup. 

The  V.  C.  (Sir  John  Leach)  in 
the  case  of  Scott  v.  Beecher,  5  IVfadd. 


96,  held  that  the  customary  heir  of 
the  widow  of  a  copyholder^  who^  de- 
vised his  copyholds  and  also  his  per- 
sonalty to  his  wife^  was  not  entitled 
to  have  a  mortgage  made  of  the  copy- 
hold property  by  the  husband  dis- 
charged out  of  his  personalty ;  ob- 
serving, that  the  widow  might  have 
elected  to  continue  the  mortgage  as  a 
charge  on  the  realty^  but  that  her 
personal  representatives  were  not 
bound  to  make  out  any  such  hct  of 
election ;  and  that  the  money  secured 
was  not  her  debt. 
(b)  1  P.  W.  680.  n- 
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of  the  claims  of  others^  without  subjecting  any  fund  to  a  claim 
to  which  it  was  not  before  subject  (a).  And  accordingly  we 
find  that  the  Court  of  Chancery  overruled  the  decision  in 
Robinson  &  Tonge^  in  the  case  of  Aldrich  &  Cooper,  Csup,^ 
Lord  Eldon  observing, '  that  the  case  of  Robinson  &  Tonge  was 
not  reconcileable  with  the  general  classes  of  cases ;  and  there- 
fore^ if  it  were  necessary  for  the  payment  of  the  creditors^  that 
the  mortgagee  should  be  compelled  to  take  his  satis£Etction  out 
of  the  copyhold  estate^  if  he  took  it  out  of  the  freehold,  those, 
who  were  thereby  disappointed,  must  stand  in  his  place  as  to 
the  copyhold  estate/ 

The  above  case  of  Aldrich  &  Cooper  also  decided,  that  if 
freeholds  are  conveyed  in  mortgage,  with  a  covenant,  for  better 
securing  the  payment  of  the  debt,  to  procure  admission  to  and 
surrender  copyhold  estates,  and  in  the  mean  time  to  stand 
seised  of  the  copyholds  in  trust  for  the  mortgagee,  both  free- 
holds and  copyholds  are  primarily  mortgaged,  and  the  fireeholds 
not  first  applicable. 

It  is  a  settled  principle,  that  if  a  person  sdsed  of  two  dif- 
ferent estates,  say  A.  and  J3.,  mortgage  A.,  and  by  his  will 
charge  all  his  real  estates  with  the  payment  of  his  debts,  and 
devise  the  estate  A.  to  C,  and  the  estate  B.  to  2).,  C  may 
compel  D.  to  contribute  (6).  So  also  if  two  estates  comprised 
in  a  mortgage  are  devised  to  different  persons,  the  devisees 
must  contribute  according  to  the  value  of  the  respective 
estates  (c).  The  same  would  be  the  case  as  to  freehold  and 
copyhold  estates  included  in  the  same  mortgage,  and  descend- 
ing to  different  heirs  (</). 

The  principle  of  general  occupancy  at  common  law,  is  not 
applicable  to  copyhold  estates,  since  the  freehold  is  never  out 
of  the  lord  ;  therefore,  on  a  grant  to  A.  for  the  lives  of  J3.,  C, 

(a)  See  Trimmer  v.  BaynCy  9  Ves.  2  Vern.  355.  1  Eq.  Ca.  Abr.  117*  2 
209.  Aldrich  &  Cooper,  8  Ves.  388,  Bro.  C.  C.  137,  138,  in  Tracy  v, 
301, 395.  Hereford. 

(b)  Carter  &  BamardiHon,  1  P.  (d)  Aldrich  v.  Cooper,  8  Ves.  390. 
W.  506.  2  Coote,  506,  509. 

(c)  Henningham  v,  Henningham, 


84  -  BISTINGUISHING   PROPERTIES  [PART  I. 

and  D.,  the  lord  shall  have  the  land  agam  on  the  death  of 
A»  (a). 

But  there  may  be  a  special  occupancy  of  copyholds,  without 
any  custrai  in  favour  of  it  (b).  And  we  have  seen  that  a  special 
custom,  extending  the  principle  of  general  occupancy  to  copy- 
holds is  good(c). 

In  a  recent  case  of  ejectment^  for  the  recovery  of  copyhold 
land  in  Somersetshire  (d),  a  grant  had  been  made  to  A.  for  the 
lives  of  A.  and  B.,  and  a  grant  also  in  reversion  to  C.  for  other 
lives.  A.  died,  having  devised  to  B.,  who  entered  and  kept 
possession  till  his  death,  when  C.  brought  ejectment,  and  it  was 
held,  that  as  C/s  right  of  possession  accrued  on  the  death  of 
A.9  upwards  of  twenty  years  before  the  action  was  brought,  it 
was  barred  by  the  statute  of  limitations,  no  special  occupant 
being  pointed  out  by  the  first  grant,  and  as  there  can  be  no 
general  occupant  of  copyholds,  the  estate  granted  by  it  deter- 
mined on  the  death  of  A. 

It  may  be  proper  to  notice  here,  that  although  a  rent  is  in- 
capable of  general  occupancy  (e),  yet  it  has  been  decided,  that 
the  second  branch  of  the  statute  of  29  Car.  2.  c.  3.  is  applicable 
to  all  estates  pur  autre  vie,  and  therefore  to  rent  charges ;  so 
that  if  the  grantee  of  a  rent-charge  die  leaving  cestui  que  vie, 
without  devising  the  rent,  the  grantee's  executors  will  be  intitled 
to  it(/). 

(a)  Fen  v.  Howell,  1  Boll.  Abr.  Cress.  522.  Ante,  p.  30.  And  see 
511.  (L.)  pi.  3.  Smariler.  Penkallorv,  Righi  y.  Bawden,  3  East>  276-7. 
ante  p.  38.  (n.  f.)  Wiikers  v.  Withers,  (J)  Doe  d.  Foster  v.  Scott,  4  Bara. 
Amb.  152.  '  lb.  in  notis  [2d  Ed.]  &  Cress.  714.  7  Dow.  &  Ry.  190. 
Zouch  d.  Forse  y.  Forse,  7  East>  186.  (e)  Clearly  there  can  be  no  entry 
Doe  &  Scott,  infra.  And  see  Doe  &  on  a  rent.  Hassell  y.  Gowthwaile, 
Robinson,  2  Man.  &  Ry.  266  n.  Willes,  505.  Nor  can  there  be  a  ge- 
Post.  tit.  '  Statotes.'  neral  occupancy  of  any  thing  which 

(b)  Co.  Lit.  41.  b.  n.  3.    Co.  Cop.  lies  in  grant.   2  Roll.  Abr.  150.  (C.) 
8.56.  Tr.  128.    Doe  A.  Lempriere  r.  Co.  Lit.  41 .  b.  388.  a. 

a/ ar/tJi,  2  Sir  W.  Bl.  1148.  And  see  (/)  Bearpark  v.  Hutchinson,   7 

Howey,  Howe,  1  Vem.  415.  Bundle  Bing.  178,  confirming  Rawlinson  y. 

▼.  Bundle,  2  Vem.  264.     Withers  v.  The  Duchess  qf  Montague,  3  P.  W. 

Withers,  sup.  264.  n.     And  see  Willes^  505. 

(c)  Doe  &  Goddard,  1  Bam,  Se  The  reason  given  for  this  is^  that 
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It  is  a  moot  poiiit  whether  the  lord  has  any  power  over  the 
lands  of  a  lunatic^  unless  by  custom.  In  Cocks  v,  Darson  (a% 
where  the  lord  had  granted  the  custody  of  a  lunatic's  copyhold 
land,  the  court  held,  that  an  action  touching  the  land  was  to 
be  brought  in  the  name  of  the  lunatic,  for  that  no  interest  was 
gained  in  the  land  by  such  a  commitment ;  and  Hohart  said  he 
did  not  agree  that  the  lord  4iad  power  over  the  lunatic's  land, 
without  a  custom,  for  the  imitation  of  the  King's  power  over 
freeholds,  was  not  a  consequence ;  and  that  although  he  took 
the  statute  [[17  Ed.  2.)]  to  be  but  an  affirmance  of  the  common 
law,  in  the  case  of  the  King,  yet  the  collateral  incidents  of 
estates,  as  dower,  curtesy,  wardship,  and  the  like,  were  not 
without  special  custom. 

But  in  BeteHejfs  case  (6)  it  is  said,  that  the  King  shall  not 
have  the  custody  of  the  land,  which  an  idiot  holds  by  copy,  for 
that  is  but  an  estate  at  will  by  the  common  law,  and  if  the 
King  should  have  the  custody  of  it,  it  would  be  a  great  preju* 
dice  to  the  lord  of  the  manor,  '^  hut  yet  an  alienation  nuule  by 

an  idiot  of  his  copyhold,  after  office  found,  should  be 

aumdedf  and  cites  for  this  13  Eliz.  Dy.  302. 

In  the  consideration  of  this  question,  it  is  not  to  be  over- 

the  statute  was  made,  not  only  to  special  occupant,  but  as  special 
prevent  the  inconvenience  of  scram-  grantee^  therefore  quasi  special  occu- 
bling  for  estates^  and  getting  the  first  pant.  Some  have  thought  that  ex- 
possession  after  the  death  of  the  ecutors  and  administrators,  if  named 
grantee ;  but  likewise  for  preserving  in  the  grant  of  a  rent,  might  take, 
and  continuing  the  estate  during  the  even  before  the  stat.  of  frauds.  Co. 
life  of  the  cesiuy  que  vie,  (3  P.  W.  Lit.  41.  b.  n.  4,  cites  3  Atk.  466. 
264.  n).     The  words  '  special  occu-  Dy.  328.  b. 

pant'  used  in  the  statute  are  not,  {a)  Hob.  215.     S.  C.  Noy,  27. 

strictly  speakings  applicable  to  things  Poph.  141.  And  see  1  Coll.  on  Lun. 

which  lie  in  grant,  HMen  v.  Small-  4.  2  Lutw.  f.  1188. 
brot^e,  Vaugh.  198,  199.    Crawley's         (6)  4  Co.  126,  b,  cites  Hard.  434. 


I,  Cro.  Eliz.  721.  Salter  v.  Butler,  Sty.  21 .      And  see  3  Bac.  Abr.  532. 

lb.  901.     Mo.  664;  but  in  common  Copyholds  are  not  within  17  Ed.  2. 

parlance  rents  are  the  subject  of  spe-  st.  1.  c.  9.     (Wardship  of  Idiots  as 

cJal  occupancy,  the  heir,  when  named  a  fiscal  prerc^tive.)     Co.  Cop^  s.  65. 

in  the  grant,  taking,  not  exactly  as  See  also  post.  tit.  '  Statutes.' 

VOL,  I.  P 
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looked  that  according  to  a  reported  case  in  Dyer  (a),  an  idiot 

•  could  not  be  ordered  in  the  court  of  Wards  for  his  copyhold^ 
'  but  in  the  court  of  the  lord  of  the  manor :  and  by  a  marginal 

note  in  Dyer  (A)  it  appears^  that  the  rule  of  the  court  of  Wards 
was^  that  if  an  idiot  had  not  any  goods  or  chattels^  or  lands, 
except  copyhold  lands  holden  of  a  common  person,  the  King 

•  should  not  have  the  custody,  but  the  lord  of  whom  the  copy- 
hold was  holden ;  but  if  he  had  any  other,  then  the  copyhold 
land  also.  And  in  Eavers  v.  Skinner  (c),  it  was  decided,  that  the 
lord  should  have  the  custody  of  one  who  was  nrnttis  et  surdus, 
and  no  custom  was  laid ;  and  the  reason  given  for  it  was, 
that  the  lord  would  otherwise  be  prejudiced  in  his  rents  and 
services. 

The  case  of  Cocks  &  Darson,  with  other  authorities  (d), 
have  clearly  established,  that  the  committee  of  a  lunatic  hath 
no  interest  whatever  in  the  land,  but  a  bare  custody  or  au- 
thority (e) ;  and  it  is  to  be  recollected,  that  in  the  case  of  an 
infant,  it  is  the  infant  by  the  guardian,  and  not  the  guardian 
who  is  to  be  admitted,  so  that  no  interest  in  the  copyhcdd  of 
an  infant,  vests  in  the  guardian  (^). 

It  is  only  by  special  custom,  that  the  lord  may  appoint  a 
guardian  to  an  infant ;  but  by  custom  he  may  do  so,  or  give 
the  custody  to  his  bailiff  (g*). 


(a)  302.  b.  pi.  46.  F.  N'.  B.  232. 
A.  (n). 

(5)  302.  a.  pi.  43,  Pas.  13 
£liz.  John  Rogers'  case,  C.  W.  fo. 

74. 

(c)  Cro.  Jac.  105.  And  see  Gilb. 
Ten.  308.  Vin.Abr.  Tit. '  Lunatick.' 
*  Non  Compos.'  '  Idiot.'  3  Bac.  Abr. 
532 

(d)  See  Druiy  v.  Filch,  Hut.  16, 
17.  ColeSi  WaUes,  1  Leo.  328.  1 
Vem.  262.  Ca.  temp.  Talb.  153.  15 
Vin.  '  Lunatick.'  (B.)  lb.  (C.) 

(e)  But  8^  1  Ch.  Ca.  19,  113, 


153-4.  And  note,  certain  powers  over 
the  estates  of  a  lunatic  are  now  vest- 
ed in  the  committee,  under  the  con- 
trol of  the  Court  of  Chancery,  by  the 
acts  of  43  Geo.  3.  c.  75  ;  the  59  Geo. 
3.  c.  80 ;  and  the  1  W.  4.  c.  65.  §. 
23,  24,  27,  28,  et  seq.  Vide  extracts 
in  the  Appendix. 

(/)  Post.  tit.  «  Admittance.' 
'  Guardianship.' 

(g)  Clench  r.  Cudmore,  Lutw. 
1187.  S.  C.  3  Lev.  395.  CoU  & 
Walles,  1  Leo.  32a  Kitch.  202.  6 
Vin.  Cop.  (A.  e.  3.)  Cocks  &  Darson^ 
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In  a  case  in  1  Leo.  {a),  it  is  stated  that^  by  custom^  the  lord 
may  assign  one  to  take  the  profits  of  a  copyhold  descended  to 
an  inSmt  during  his  non-age,  to  the  use  of  the  assignee,  without 
rendering  an  account.  Sir  Edward  Coke  bsljs,  *'  Where,  by 
the  custom  of  the  manor,  the  bailiff  of  the  manor  is  to 
have  tlie  wardship  of  the  copyhold  heir,  being  under  the  age 
of  fourteen,  such  a  guardian  shall  neither  be  admitted,  nor 
pay  a  fine,  because  he  is  but  a  partner  [[pernor^  of  the  pro- 
fits ;  and  that  not  in  his  own  right,  but  in  the  right  of  him 
to  whom  he  is  guardian.**  (b) 

By  9  Geo.  1.  c.  29.,  the  lord,  after  proclamation  made  in  the 
manner  therein  directed,  was  empowered  to  appoint  a  guardian 
to  an  infant,  for  the  purpose  of  admittance.  That  stat.,  how- 
ever, was  repealed  by  the  late  act  of  1  W.  4.  c  66.,  whereby 
the  provisions  of  the  act  of  9  Geo.  1.  were  simplified  and  con- 
solidated (c). 


Custom,  it  has  been  emphatically  said,  is  the  life  and  soul 
of  copyhold  teniu-e,  and  in  illustration  of  that  dictum,  I  pro- 
pose now  to  treat  more  fiiUy  of  some  few  qualities,  inherent  in 
frank  tenure,  either  by  the  common  or  statute  law,  but  which, 
(as  I  have  already  shown,)  prevail  only  as  to  copyholds  by  the 
custom  of  particular  manors.     And  first,  as  to 

ESTATES  TAIL. 

Whether  or  not  copyhold  lands  can,  strictly  speaking,  be 
intailed  as  freehold  lands  may  be,  has  been  the  subject  of  much 
legal  doubt  and  controversy. 

The  grant  of  feuds  to  a  man  and  the  heirs  of  his  body,  is 
admitted  to  have  been  very  common,  even  before  the  statute 

JDrury  &  Fitch,  uhi  snp.^  Sorvper  v.  (a)  P.  ^66.  Ca.  357. 

Coodbotfy,  Dy.  302.  b.   The  King  r.  (b)  Co.  Cop.  §.  56.  Tr.  128. 

The  Inhah.  of  Wilby,  2  Man.  6^  (c)  See  the  act  of  I  W.  4.  in  the 

Sdw.  508-9.      Wade  y.  Baker  &  Appendix. 
Cole,  1  Lord  Rayra.  131. 
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de  donis,  13  Ed.  1.  c.  1.^  which  has  been  held  not  to  extend  to 
copyholds  {a) ;  and  such  a  limitation  in  the  case  of  copyhold 
land^  would^  I  submit^  both  before  and  since  that  statute^  create 
a  fee  simple  conditional^  unless  by  particular  custom  (b) ; 
that  is^  unless  there  was  a  custom  in  the  manor  allowing  a 
remainder  to  be  grafted  on  a  limitation  of  the  above  nature,  or 
empowering  the  copyholder  to  alienate  before  issue  bom(c). 
In  Roe  d.  Crow  v.  Baldwere  (d),  Ld.  Kenyon,  C.  J.  said, 
that  copyhold  estates  were  not  the  subject  of  intails,  unless  there 
was  a  custom  in  the  manor  to  warrant  it ;  and  in  Moore  r. 
Moore  (e),  the  Chancellor  (Lord  Hardwicke)  ruled,  that  it 
was  necessary  to  show  a  custom  of  creating  an  intail,  and  that 
it  was  not  satisfactory  to  say,  that  because  an  estate  might  be 
surrendered  in  fee  vel  aliter^  that  it  could  be  intailed  under 
the  statute  of  Westm.  2. ;  and  that,  to  show  merely  that  copy- 
hold lands  had  been  granted  to  men  and  the  heirs  of  their 
bodies,  did  not  prove  that  an  intdl  might  be  created ;  but  to 
do  that  it  must  be  shown  that  there  have  been  surrenders  in 
tail  with  reimdnders  over,  (for  otherwise  that  estate  might  be  a 
fee  simple  conditional^)  or  that  the  lands  had  gone  in  course  of 


(a)  Cary>  30.  Sav.  67,  in  Hey- 
don's  case.  Rofvden  v.  Malster,  or 
Roi/den  &  MouUier,  Cro.  Car.  42. 
S.  C.  2  Roll.  Rep.  383.  S.  C.  Godb. 
368.  pi.  458 ;  cites  Pits  v.  Hockley, 
P.  35  Eliz.  and  Lane  &  HdUy  37 
Eliz.  Sed  vide  ManceVs  case^  Plow. 
Com.^  which  is  stated  per  Harvey ,  J*, 
in  the  report  of  Rotvden  8c  Malster, 
in  Godb.  to  be  the  only  authority  to 
the  contrary  ;  yet  see  6  Vin.  Cop.  (F. 
e.)  pi.  18. 

(b)  See  particularly  Godb.  ut  sup.> 
and  the  late  case  of.  Doe  d.  Spencer 
V.  Clarke,  5  Barn.  &  Aid.  458. 

(c)  Co.  Lit.  60.  b. 
(rf)  5  T.  R.  104. 

(c)  2  Ves.  601.  S.  C.  Amb.  279; 
and  see  Heydon's  case,  3  Co.  8.  Mar^ 


garet  Podger's  case,  9  Co.  105.  Bu/- 
leyn  &  Graunfs  case,  1  Leo.  175. 
(but  see  the  report  of  S.  C.  Cro. 
Elia.  149.)  Warney.  Sawyer,  1  RoH. 
Rep.  48,  Hill  v.  Morse,  [or  Upckeir 
or  Upckurck,2  Mo,  189.  pi.  336.  Fide 
also  Gravenor  v.  Brook  Si  others, 
Poph.  33.  S.  C.  (Gravenor  v.  Ted,) 
4  Co.  23.  a.  S.  C.  (Gravenor  r.  Rake,) 
Cro.  Eliz.  307.  Lee  v.  Brown,  Poph. 
J  28.  Rowden  v.  Malster,  ubi  sup. 
Church  V.  Wyat,  Mo.  637.  Erish  v. 
Rives,  Cro.  Eliz.  717*  Hasting  & 
Grey,  cited  ib.  Taylor  v.  Shaw,  Cart* 
22.  1  Sid.  268,  314:  but  see  Adamf 
V.  Hinche,  11  Mod.  199.  4  Lea  64. 
ca.  157*  Godb^  20.  Vide  also  Gurriy 
V.  Sanderson,  Cro.  Eliz.  907. 
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descent,  according  to  the  limitations^  so  long  as  to  exclude  the 
supposition  of  a  fee  simple  conditional. 

And  in  this  case  the  Chancellor  observed,  that  it  was  con- 
sidered that  before  the  statute  de  donis,  there  might  be  a 
custom  in  manors  to  create  estates  tail ;  and,  indeed,  from  the 
observations  that  have  fallen  from  several  distinguished  Judges, 
in  early  cases,  I  must  presume  that  such  a  custom  was  fre- 
quently found  to  have  existed  before  the  statute.  At  all  events 
an  immemorial  existence  of  those  privileges,  which,  under  a 
limitation  to  a  man  and  the  heirs  of  his  body,  create  a  con- 
structive estate  tail,  is  very  common,  and  has  frequently  availed 
in  questions  upon  copyhold  titles  (a)  ;  so  that  where  a  remain- 
der may  be  grafted  on  the  limitation  to  the  heirs  of  the  body, 
which  remainder  is  inconsistent  with  a  fee  conditional,  for  no 
remainder  could  be  created  of  an  estate  not  within  the  statute 
de  donis  (b) ;  or  where  the  tenant  is  permitted  by  the  custom 
to  alien  even  before  issue  born,  in  prejudice  to  the  right  of  re- 
verter, an  estate  limited  to  a  man  and  the  heirs  of  his  body,  is 
in  the  nature  of  a  fee  tail  at  common  law,  since  the  statute  de 
doms;  and  where,  from  a  more  jealous  preservation  of  the 
right  of  reverter,  such  remainders  are  not  allowed,  or  the 
power  of  alienation  originates  with  the  birth  of  issue,  the  estate 
is  in  the  nature  of  a  fee  conditional  (c).  And  the  reader  is 
here  reminded,  that  by  having  of  issue,  the  condition  (under  a 
limitation  creating  a  fee  simple  conditional  at  common  law)  is 
performed  for  three  purposes,  viz.  to  alien,  to  forfeit,  and  to 
charge,  but  that  the  course  of  descent  is  not  thereby  altered, 
for  if  the  donee  had  issue  and  died,  and  the  land  had  descended 
to  his  issue,  yet  if  that  issue  had  died  (without  any  alienation 

{a)  Taylor  v.  Shaw.,  Cart.  22.  Lex  Inst.  336.  And  see  Preston  on  estates 

Cast.  170,  1 71.  (in  fee)  p.  487-  Sed  vide  Vaugh.  269, 

{b)  P.  Lord  Hardwicke,  in  Earl  in  Gardner  v.  Sheldon. 

of  Stafford  7.  Buckley,  2  Ves.  180.  (c)  Gary,  30.    Stanton  v.  Barnes, 

Co.  Lit.  18.  a.  3  Co.  3.  b.  10  Co.  97*  Cro.  Eliz.  373.  PuUen  v.  Middleion, 

b.   1  Bro.  C.  C.  325.    And  it  is  ob-  9  Mod.  483.  post.  p.  84.     Doe  & 

servable  that  tbere  was  no  formedon  Clark,  ubi  sup. 
in  the  remainder  at  common  law.     2 
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made)   without  issue^  his  collateral  heir  should  not  have  in- 
herited (a). 

The  above  conclusions  are  certainly  in  contravention  to  Lord 
Coke's  position^  that  custom  co-operating  with  the  statute  may 
make  an  intail(6);  but  that  observation  has  been  very  fre« 
quently  repudiated  (c). 

The  statute  de  danis,  it  will  be  recollected^  enacted^  that 
thenceforth  the  will  of  the  donor  should  be  observed^  and  that 
the  tenant  should  have  no  power  to  alien  so  as  to  defeat  either 
his  issue  or  the  donor ;  and  I  must  submit^  though  with  great 
diffidence^  after  so  much  legal  and  very  learned  controversy, 
that  the  perpetuity  which  the  statute  aimed  at,  was  in  itsdf 
a  sufficient  reason  for  considering,  that  copyholds  were  not  in- 
tended to  be  included  in  it,  and,  consequently,  that  although 
a  custom  to  create  a  fee  simple,  will  warrant  a  grant  to  a  per- 
son and  the  heirs  of  his  body^  yet  that  such  a  limitation  will 
be  a  fee  conditional,  unless,  as  I  have  already  observed,  the 
privileges  of  an  estate  tail  at  common  law,  have  grown  out  of 
the  custom  of  the  manor,  under  an  immemorial  usage. 

This  protecting  statute  it  is  well  known  was  relaxed,  and 
its  purposes  defeated,  in  respect  to  freehold  lands,  by  the  opposi- 
tion made  to  the  very  great  evil  and  inconvenience  of  estates 
being  rendered  unalienable,  and  which  gave  rise  to  the  prac- 
tice of  considering  fines  and  recoveries,  as  a  bar  to  the  issue 
of  a  person  having  an  estate  limited  to  him  and  the  heirs  of 
his  body,  and  the  latter  as  a  bar  also  to  those  in  remainder ; 
and  conformable  to  which  practice  in  freehold  cases,  a  recovery 
in  the  customary  court  baron,  and  a  forfeiture  and  regrant,  of 


(a)  Co.  Lit^  19«  a.  But  it  is  other- 
^vise  when  the  gift  is  special  to  one 
and  the  heirs  of  his  body  by  a  par- 
ticular person^  for  tiben^  after  issue 
had>  the  land  is  descendible  to  the 
issue  of  the  donee's  body  generaUy. 
lb.  n.  2. 

(b)  Co.  Lit.  6lO.  a.  b.  3  Co.  8.  b. 
Lee  V.  Brown,  Poph.  128;  and  see  1 


RolL  Abr.  506.  (B.)  pi.  1.  Lex  Cost. 
165,  166-7.  fVame  v.  Sawtfer,  1 
Aoll.  Rep.  48.  Hastings  or  Hasehick 
V.  Gre^,  cited  ib.  49.  Cro.  £liz.  717- 
(c)  H€2fdott'sca;Be,3Ck}.8.  Adams 
V.  Hincloe,  11  Mod.  199.  Rawden  Sc 
Malster^  ubi  sup.  Doe  d.  Wighiwick 
V.  Truby  &  others,  2  Sir  W.  Bl. 
946. 
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wluch  I  shall  presently  speak,  and,  (as  it  has  been  said,)  other 
acts,  have  been  considered  as  bars  in  copyhold  cases. 

In  some  manors  intails  have  been  barred  by  surrender  only, 
and  in  others  both  by  surrender  and  common  recovery ;  and 
it  has  been  fully  established,  that  the  one  mode  is  not  inconsis- 
tent with  the  existence  of  the  other  in  the  same  manor  (a). 

And  in  a  recent  case,  where  the  evidence  was  of  a  custom  to 
bar  estates  tail,  both  by  recovery  and  surrender,  (there  being 
l(^ty-Mven  instances  of  barring  by  recovery,  and  seven  only 
by  surrender,)  and  the  judge  had  left  it  to  the  jury  to  say 
whether  the  custom  was  to  bar  by  recovery  or  surrender,  with- 
out stating  that  the  customs  might  be  concurrent,  the  court 
granted  a  new  trial  (b). 

In  Roe  d.  Bennett  v.  Jeffery  (c),  a  single  instance  of  a  sur- 
render in  fee  by  tenant  in  tail  of  a  copyhold  estate,  was  held 
to  be  good  evidence  to  prove  a  custom  to  bar  intails  by  sur- 
render, although  there  was  one  instance  of  a  recovery  in  the 
same  manor  of  a  much  earlier  date. 

EveaoL  a  surrender  to  the  use  of  a  will  has  been  held  to  ope- 
rate as  a  bar  to  an  estate  tail,  the  custom  iK>t  requiring  a 

recovery(rf). 

But  when  an  intaU  may  be  barred  by  surrender  only,  I  ap- 
prehend that  a  remainder  man  in  tail  cannot  effect  a  bar, 
before  his  estate  falls  into  possession,  except  with  the  copsent 
of  the  particular  tenant  (e). 

Another  method  of  barring  estates  tail  in  copyholds  is,  for 
the  lord  to  seize  on  a  pre-concerted  forfdture,  and  then  to  re- 

(a)  Everall  v.  SmaUey,  1  Wils.  36.  &  Mason,  post. 
S.  C.  2  Stra.  1197.     Doe  d.  Wighi^         (rf)  Moore  v.  Moore,  2  Ves.  Sen. 

wick  ▼.  Truing  &  others,  3  Sir  W.  6ai.    S.  €.  Amb.  379;  which  i;nia 

Bl.  946.  And  see  Doe  d.  Dauncey  v.  decided  by  Lord  Hardwicke  upon  the 

Dauncey,  7  Taunt.  674.     Oakehy  v.  authority  of  Carrd.  Dagwel  v.  Singer, 

SmUk,  1  Eden,  261 .  2  Yes.  604. 

(6)  Doe  d.  Whalkead  v.  Ossing"         (e)  Highway  &  Banner,  1   Bra 

6rooibe,  2  Bing.  70.  9  Moore,  68.  G.  C.  586-8. 

(c)  2  Man.  &  Selw.  92.    See  Doe 
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grant  according  to  the  desire  of  the  copyholder^   who  may 
compel  such  regrant^  and  avoid  the  mesne  acts  of  the  lord  (a). 
The  practice  of  effecting  a  bar  to  intails^  whether  by  reco- 
very^ surrender^  or  forfeiture  and  regrant^  has  been  alike  attri- 
buted to  the  invention  of  our  ancestors^  in  order  to  elude  the 
statute  de  donis ;  \mi,  still  strongly  inclined  to  maintain  the 
opinion  I  have  advanced^  that  customary  estates  in  the  nature 
of  a  fee  tail^  were  common  even  before  that  statute^  I  would 
submit^  (and  I  hope  not  to  be  thought  too  presumptuous  in 
the  inference^)  that  when  the  intail  is  barrable  by  surrender^ 
the  custom  may  be  presumed  to  have  existed  before  the  sta- 
tute ;  and  that  a  recovery^  and  forfeiture  and  regrant,  are  de- 
vices for  avoiding  its  arbitrary  provision^  founded  on  feudal 
principles.     This  opinion  must,  at  least,  be  considered  to  re- 
ceive no  inconsiderable  sanction  from  the  observation  of  Sir 
William  Blackstone  (i),  that,  "  About  two  hundred  years  in- 
tervened between  the  making  of  the  statute  de  donis,  and 
the  application  of  common  recoveries  to  this  intent,  in  the 
twelfth  year  of  Edward  IV.  which  were  then  openly  de- 
clared by  the^udges  to  be  a  sufficient  bar  of  an  estate  tul." 
The  custom  of  barring  estates  tail  by  forfeiture  and  re- 
grant,  prevails  in  several  manors  in  Yorkshire,  and  is  the  only 
one  known  to  have  been  practised  in  those  manors  (c). 

I  have  had  occasion  to  consider  the  effect  of  a  bar  to  an  intail 
and  remainders  over,  the  tenant  intail  being  a  feme  covert,  and 
having  an  equitable  interest  only  in  remainder.  The  mode 
proposed  was,  for  the  tenant  for  life  and  the  feme  covert,  to 
join  in  a  lease  for  a  short  term,  precisely  on  the  plan  adopted, 
when  the  tenant  for  life  and  person  next  immediately  in  re- 
mainder in  tail,  are  the  tenants  to  the  lord,  and  where  no 
coverture  or  other  disability  exists ;  and  as  an  equitable  intail 

(fl)  Grantham  v.  Copley  et  aL,  2  1  Sid.  31 4;  and  see  Taylor  v.  Shaw, 

6aund.  422.  8.  C  2  Keb.  823.  Pil^  Cart.  6,  22.  Co.  Cop.  s.  48.  Tr.  112. 

kingion  v.  Bagshaw,  Sty.  450.  Saun--  {b)  2d  Vol.  Com.  p.  1 16. 

derson  v.  Stankop,  2  Kcb.  127.  S-  C.  (c)  Sup,  (n.  a.) 
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may  be  barred,  where  a  recovery  is  the  customary  mode,  by  the 
tenant  for  life  and  tenant  in  tail  joining  in  a  surrender  to  a 
tenant  to  the  plaint,  and  pursuing  the  same  forms,  in  all  re- 
spects, as  would  be  used  if  they  had  the  legal  estate,  it  may 
be  urged,  with  some  semblance  of  practical  correctness,  that  a 
lease  by  tenant  for  life  and  tenant  in  tail  in  remainder,  equitably 
intitled  only,  will  effect  a  bar  to  the  intail,  where  the  custom 
of  forfeiture  and  regrant  prevails ;  but,  unless  it  can  be  shown, 
that  the  recovery  and  lease  for  barring  an  intail  of  copyholds, 
are  declaratory  acts  only,  and  that  the  forms  and  principles 
which  apply  to  a  recovery  of  a  freehold  estate,  or  common  law 
lease,  are  not  essential  or  apphcable  in  copyhold  cases,  I  am 
not  prepared  to  admit  that,  under  a  title  so  circumstanced,  as 
that  to  which  I  am  at  present  adverting,  the  intail  and  re- 
mainders would  be  considered  to  be  barred,  by  the  lease  of  the 
equitable  tenant  for  life  and  feme  covert  equitable  tenant  in  tail 
in  remainder. 

The  ground  of  my  objection  applies  equally  to  a  lease  by  a 
tenant  for  life  and  a  feme  covert  tenant  in  tail  in  remainder, 
and  to  a  lease  by  a  feme  covert  tenant  in  tail  in  possession,  and 
whether  the  estate  tail  is  legal  or  equitable,  a  feme  covert,  I 
conceive,  being  incapable  of  granting  a  lease  of  copyholds,  even 
by  a  fine  at  common  law ;  so  that  some  preconcerted  act, 
tending  to  the  disherison  of  the  lord,  would  perhaps  in  the  case 
of  a  feme  covert,  be  the  only  mode  of  effecting  a  complete  bar 
to  the  intail  in  those  manors,  where  the  act  of  forfeiture  by  the 
taiant,  and  a  subsequent  regrant  by  the  lord,  is  the  only  one 
prescribed  by  the  custom.  This  difficulty  was  overgot  in  the 
above  instance,  by  joining  the  trustees  (the  tenants  to  the  lord) 
in  the  lease  with  the  tenant  for  life  and  the  feme  covert  and 
her  husband,  the  wife  being  separately  examined  as  to  her 
consent  to  the  lease,  stating  the  intent  of  the  forfeiture  very 
fully  upon  the  face  of  the  lease  :  and  in  that  case,  there  ap- 
peared to  be  no  possible  objection  to  the  trustees  joining  in 
barring  the  intail  and  the  remainders  over,  as  the  only  con- 
tingent limitation  was  to  the  issue  of  the  tenant  for  life,  whose 


ft 
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estate  was  to  be  restored  under  the  regrant  from  the  lord,  and 
the  remainders  were  all  in  favour  of  the  tenant  for  life  and 
ieme  covert.  But  where  there  are  contingent  trusts,  it  is  posh 
sdble  that  this  mode  might  not  meet  with  the  assent  of  the 
trustees,  and  if  they,  in  the  exercise  of  their  discretion,  should 
not  tlunk  it  proper  to  join  in  giving  effect  to  the  wishes  of  the 
parties,  I  conceive  that  a  court  of  equity  would  not  compel 
them  to  do  so,  although  if  they  concurred,  it  would  oblige  a 
purchaser,  it  should  seem,  to  accept  the  title. 

This,  I  submit,  is  dedudble  from  the  cases  of  Moody  v« 
Walters  (a),  and  Biscoe  v.  Perkins  (i),  in  the  latter  of  which 
cases  Lord  Eldon  said,  *^  the  cases  are  uniform  to  this  extent ; 
^  that,  if  trustees,  before  the  first  tenant  in  tail  is  of  age,  join 
in  destroying  the  remainders,  they  are  liable  for  a  breach  of 
trust ;  and  so  is  every  purchaser  under  them  with  notice : 
but,  when  we  come  to  the  situation  of  trustees  to  preserve 
contingent  remainders,  who  have  joined  in  a  recovery,  after 
the  first  tenant  in  tail  is  of  age,  it  is  diflScult  to  say  more, 
than  that  no  judge  in  equity  has  gone  the  length  of  holding, 
that  he  would  punish  them  as  for  a  breach  of  trust,  even  in  a 
case,  where  they  would  not  have  been  directed  to  join*  The 
result  is,  that  they  seem  to  have  laid  down,  as  the  safest  rule 
''  for  trustees,  but  certainly  most  inconvenient  for  the  general 
interests  of  mankind,  that  it  is  better  for  trustees  never  to 
destroy  the  remainders,  evoi  if  the  tenant  in  tail,  of  age,  con* 
*'  curs,  Vfithout  the  direction  of  the  court. 

^  The  next  consideration,^  added  his  Lordship,  ^'  is,  in  what 
'^  cases  the  court  will  direofc  them  to  join ;  and  if  I  am  to  be 
*'  governed  by  what  my  predecessors  have  done,  and  have  r&>- 
'<  fused  to  do,  I  cannot  collect  in  what  cases  trustees  would, 
*'  and  would  not,  be  directed  to  join ;  as  it  requires  more 
^  abilities  than  X  possess,  to  reocmdle  the  different  cases  with 
^'  reference  to  that  question.  They  all,  however,  agree,  that 
'*  these  trustees  are  honorary  trustees ;  that  they  cannot  be 

(a)  16  Ves.  283. 

(6)  1  Ves.  &  Beam,  491.   And  sec  Biscot  v.  Wilks,  3  Meriv.  456. 
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''  Gompelled  to  join ;  and  aQ  the  judges  protect  themselves  from 

saying,  that,  if  they  had  joined,  they  should  be  pumshed ; 

always  assuming,  that  the  tenant  in  tail  must  be  twenty- 
''  oner 

And  the  purchaser,  in  that  case,  resisting  the  title,  on  the 
ground  that  trustees  to  preserve  contuigent  remainders  joining 
in  a  recovery  with  the  first  tenant  in  tail,  who  had  attained 
twenty-one,  were  guilty  of  a  breach  of  trust,  was  compelled  to 
perform  his  contract. 

Even  a  devise  was  held,  in  one  particular  case,  to  be  a  bar 
to  an  intail  (a)  :  in  that  case  the  equitable  tenant  in  tail  had 
requested  the  trustees  to  surrender  the  legal  estate,  and  after- 
wards filed  a  bill  in  chancery  to  compel  them  so  to  do,  and  the 
lord  refusing  to  accept  a  surrender  from  him,  because  the  legal 
estate  was  in  the  trustees,  he  made  his  will,  and  devised  the 
estate  to  his  wife  for  life,  reminder  to  her  children  by  a  former 
husband ;  and  the  court  decreed  against  th^  coheirs  in  tail  of 
the  testator. 

And  where  the  customary  mode  of  barring  intails  is  by  for- 
feiture and  regrant,  and  the  lord  will  not  aid  the  desire  of  the 
tenant  in  tafl  to  unfetter  the  estate,  a  surrender  or  devise  only> 
I  concdve,  would  be  sufficient. 

It  would  appear  to  be  settled,  that,  where  the  custom  is 
silent  as  to  the  mode  of  barring  intails,  a  surrender  is  the  only 
proper  act,  a  recovery,  and  forfeiture  and  regrant,  requiring  a 
custom  in  support  thereof  (b) ;  consequently,  where  intails  are 
barrable  both  by  surrender  and  recovery  in  the  same  manor> 
the  former  is  most  adviseable  (c),  unless,  mdeed,  there  should 

(a)  Otfvatf  v.  Hudwn  and  others,  752,  800,  851.     S.  C.  Sir  T.  Rajm. 

2  Vem.  583.    And  see  2  Atk.  526.  164     Carr  d.  Dagwel  v.  Singer,  2 

PuUen  &  Middleton,  9  Mod.  483.  Yes.  604.  Martin  d.  Weskm  r.  Mow- 

(&)  White  et  Ux.  tt  al  v.  Thom^  Un,  2  Burr.  979.  Skin.  307.  But  see 

burgh  et  al.  2  Vera.  705.  S.  C  Gilb.  Lee  v.  Brwon,  Popl.  129. 

£q.  B«p.  109.   S.  C.  2  £q.  Ca.  Abr.  (c)    See  Lofi%,  398.    EtferaU  y« 

714.   Pre.  Ch.  425.    Otway  &  Hud^  SmaUey,  1  Wils.  X.    S.  C.  2  Stra. 

son,  sup.  Snow  v.  Cutler,  1  Lev.  136.  1197* 
S.  C.  1  Sid.  153.    S.  C.  1  Keb.  567, 
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have  been  more  frequent  instances  of  barring  by  recovery^  and 
those  comparatively  of  a  more  ancient  date  (a),  and  then  it 
would  seem  that  a  surrender  would  not  do. 

In  the  above-mentioned  case  of -Roe  d.  Bennett  v.  JefferyQjl), 
the  question  at  the  trial  before  Heathy  J.  at  the  assizes  for 
l^ussex^  was^  whether  there  was  a  custom  within  the  manor  to 
bar  intails  by  surrender ;  and  the  defendant  had  proved  one 
instance  only  in  support  of  the  custom.  On  a  motion  for  a 
new  trial.  Lord  EUenborough,  C.  J.  s«dd,  '^  The  evidence  unre- 
'^  sisted  is  certainly  evidence  of  a  custom.  It  is  true  that  one 
''  act  undisturbed  does  not  make  a  custom,  but  it  will  be  evi- 
'^  dence  of  a  custom ;"  and  Dampiery  J.  added,  that  it  had  been 
decided  in  the  case  of  a  customary  descent,  that  a  single  in- 
stance was  evidence  to  prove  the  custom  (c) ;  and  that  if  fre- 
quent instances  of  barring  by  recovery  had  been  proved,  which 
W€LS  inconsistent  with  the  mode  by  surrender,  there  would 
have  been  weight  in  the  argument,  that  the  single  instance  of  a 
surrender  did  not  support  the  custom  contended  for  by  the 
defendant. 

This  latter  observation  may,  perhaps,  be  thought  to  imply, 
that  even  a  surrender  requires  a  custom  (d),  but  I  submit  that 
it  was  only  intended  to  convey  the  opinion  of  the  learned 
judge,  that  when  intails  have  been  barred  both  by  surrender 
and  recovery,  in  the  same  manor,  the  only  proper  mode  is  a 
recovery,  if  that  has  been  frequent,  and  there  should  be  a  single 
instance,  or  only  a  paucity  of  instances,  of  effecting  a  bar  in  any 
other  way ;  and  especially  if  a  recovery  were  the  more  ancient 
practice. 

In  freehold  cases,  whilst  the  legal  and  equitable  estates 
remain  distinct,  the  cestui  qve  trust  can  only  bar  the  intail  and 

(a)  Doe  &  Truby,  2  Sir  W.  Bl.  (rf)  And  see  Ckurch  v.  Wyat,  Mo. 
947;  but  see  Doe  &  Dauncey,  7  638.  1  Roll.  Abr.  506.  (B.)  pi.  1. 
Taunt.  674.  Per  Harcourl,  C.  Pre.  Ch.  426.    6 

(b)  Ante,  p.  71.  Vin.  Cop.  (G.  e.)  pi.  21.  p.  207- 

(c)  Doe   &  Mason,  3  WiL  63.  mai^. 
Ante,  p.  32. 
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remainders^  by  the  same  act  as  would  be  good  if  the  estate 
were  legale  namely,  by  a  recovery ;  and  evidence  only  of  an 
intention  to  acquire  and  pass  a  fee  simple,  as  by  a  deed  of 
bargain  and  sale  inrolled  (a),  or  by  a  devise,  which  was  formerly 
held  to  be  sufficient  (d),  would  not  be  so  now  (c). 

When  the  custom  of  the  manor  prescribes  a  particular  mode 
of  barring  a  legal  estate  tail  in  copyholds,  the  same  form  should 
be  adopted  in  barring  an  equitable  intaiL  But  as  a  common 
recovery  is  not  necessary  to  bar  an  estate  tail  in  copyholds, 
except  by  special  custom,  it  is  clear  that,  in  the  absence  of  such 
a  custom,  an  equitable  estate  tail  in  copyholds  may  be  barred 
by  a  surrender  only  (d). 

And  a  person  intitled  to  an  equitable  estate  tail  in  copyhold 
lands  may  aUme  suffer  an  equitable  recovery,  although  he 
should  have  transferred  his  equitable  interest  to  a  mortgagee  {e). 

The  case  of  Grayme  v.  Grayme  &  Elton,  decided  by  Lord 
Chancellor  Apsley  in  1 763,  is  cited  by  Mr.  Watkins  (y*)  zs,  an 
authority  for  considering,  that  if  a  tenant  in  tail  of  a  trust  of 
copyholds  accepts  a  surrender  of  the  legal  estate,  it  will  bar 
the  intail  and  remainders  over ;  and  this  doctrine  receives  some 
sanction  from  the  case  of  Otway  &  Hudson  (g)  ;  but  it  must 
be  recollected,  that,  in  the  latter  case,  the  intent  to  acquire  a 
fee  simple  was  not  only  evident,  but  that  the  tenant  in  tail  did 
every  thing  in  his  power  to  effect  a  bar,  by  the  forms  prescribed 
by  the  custom  of  the  manor  (h). 

It  is  probable  that  when  an  intail  may  be  barred  by  sur- 
render only,  a  court  of  equity  would  deem  a  surrender  of  the 

(<f)  See  3  Atk.  815,  in  Radford  (d)  Radford  y.  fFitew,  sup.  1  Vol. 

&  Wilson.  Ca.&Op.201. 

(6)    fVoolnough    y.     Woolnough,  (e)  See  NouaiUe  v.  Greenwood,  1 

Prec.  Chan.  228.  Turn.  26. 

(e)  Kirkham  v.  Smith,  Amb.  518.  (/)  1  Vol.  on  Cop.  p.  179. 

Roe  d.  EberaU  et  ah  v.  Lane  et  aL  1  (g)  Ubi  sup. 

H.  Bl.  451.     Boleler  y.  AlUngton,  1  (h)  And  see  ChaUmerv,  Murkall, 

Bro.  C.  C.  72.     Legate  v.  SeneU,  1  2  Ves.  624.  ^  Philips  y.  Brydges,  3 

P.  W.  87.    Sahin  v.  Thornton,  cited  Ves.  128. 
in  the  last  two  cases. 
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fee  nmple^  from  the  trustee  to  the  cestui  que  trust,  a  sufficient 
bar  to  the  intail^  as  in  the  case  of  Grayme  &  Grayme  (a) ;  but 
where  the  custom  of  the  manor  requires  other  forms  to  be 
pursued^  to  bar  an  intail  of  the  legal  estate^  I  apprehend  that 
the  court  would  not  consider  the  union  of  the  legal  fee^  with 
the  equitable  intml,  or  any  other  act  operating  as  a  declaration 
of  intention  only^  to  be  a  bar  of  an  intail  of  copyholds,  unless 
indeed  under  very  peculiar  circumstances  calling  for  the  aid  of 
the  court,  as  in  Otway  &  Hudson  (b). 

I  imagine^  however,  that  a  distinction  is  to  be  made  between 
the  case  of  an  executed  and  of  an  executory  trust,  or,  in  other 
words,  between  the  case  of  an  equitable  estate  and  of  a  mere 
equitable  right,  and  that,  although  in  the  former,  the  equitable 
estate  tail,  and  the  remainders  over,  could  not  be  barred,  except 
by  such  formal  act  as  would  be  requisite,  if  the  estate  tail  and 
remainders  were  of  a  leg€d  character,  yet,  that  in  the  latter, 
any  informal  instrument,  declaratory  only  of  the  design  of  the 
party  to  acquire  the  equitable  fee  simple,  would  be  suffidait, 
as  in  the  case  of  Hale  &  Lamb  (c).  In  that  case,  W.  H.,  by 
his  marriage  settlement,  conveyed  a  freehold  estate  to  the  use 
of  himself  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail,  with  remainder  to  his  sons  by  any  friture 
marriage,  in  like  manner,  with  a  limitation  over  to  collateral 
relations.  W.  H.  also  covenanted  to  surrender  a  copyhold 
estate,  to  the  use  of  himself  for  life,  with  remainder  to  the  like 
.uses  as  were  created  of  the  freehold  estate.     TF.  H.  died  with- 


(a)  Ubi  sup.  And  see  Hale  v. 
Lamb,  2  Eden,  292.  2  Watk  on  Cop. 
313,  [:4th  Ed.] 

(6)  See  the  case  of  PuUen  &  Mid- 
dleton,  post. 

(c)  2  Eden,  292.  See  1  Vol.  Ca. 
8c  Op.  201,  where  Mr.  Wilbrakam, 
widi  reference  to  the  rule  that,  where 
a  recooery  can  be  had,  there  a  reoo* 
very  ought  to  be  suffered,  to  bar  an 
entail,  inclined  to  think  that  the  co- 


venant in  the  marriage  settlement  of 
P.  H.,  the  second  son  of  W*  H^,  did 
not  operate  as  a  bar  to  the  equitable 
entails,  in  as  much  as  a  rq^lar  bar 
might  have  been  effected  by  P.  H's 
surrendering  to  the  uses  of  the  first 
settlement,  and  afterwards  suffering 
a  recovery.  But  see  Mr.  Booth's 
opinion  on  the  same. case,  lb.  902,  et 
seq. 
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out  making  any  surrender,  leaving  two  sons ; — ^the  elder  (  W.  H.) 
was  admitted,  and  afterwards  died  without  issue,  and  intestate ; 
— ^the  second  son  (P.  H.)  was  admitted,  and  afterwards  suffered 
a  recovery  of  the  freehold  estate,  and  subsequently,  upon  his 
nuirriage,  conveyed  the  freehold  estate  to  the  use  of  himself 
and  his  issue  in  strict  settlement,  and  covenanted  to  surrender 
the  copyhold  estate,  to  the  same  uses  as  were  limited  of  the 
freehold,  but  died  without  making  any  such  surrender,  and 
without  issue ;  and  thereupon  A.  B.,  claiming  under  the  linut- 
ation  in  remainder  to  collateral  relations  in  the  settlement  of 
W.  H.  the  father,  entered  upon  the  copyholds,  and  was  ad- 
mitted thereto  in  fee  (a),  and  filed  a  IhU  in  the  Court  of 
Chancery  for  a  specific  performance  of  the  covenant  in  the 
settlement  of  W.  H.  the  father,  which  bill  was  dismissed  under 
the  following  judgment  of  Lord  Northington,  confirming  the 
•title  of  those  claiming  under  the  second  settlement, — ^viz., ''  On 
the  part  of  the  defendant  it  has  been  insisted,  that  the  Court 
would  not  decree  a  specific  performance  of  a  covenant  voluntary 
and  without  consideration.  This  has  been  answered,  not  so 
much  by  controverting  the  position,  as  by  the  fact ;  for  the 
position  is  undoubtedly  true,  that  a  court  of  equity  wiU  not 
decree  a  specific  peffarmance  of  a  voihmtary  covenant,  which 
is  in  equity  no  covenant  at  all,  and  only  a  nominal  one  at  law. 
If  WiUiam,  the  settlor,  had  died  without  issue  male,  attaining 
twenty-one,  I  think  the  uncle  would  have  been  entitled  to  a 
q>eeific  execution  of  the  covenant,  because  in  such  case  it  was 
con^tent  with  the  will  and  intent  of  the  settlor.  But  as  the 
preceding  limitations  of  the  tenancies  in  tail,  conveyed  an  in- 
cidental dominion  over  the  remainders,  and  P.  H.  actually  suf- 
fered a  recovery  of  the  freehold,  with  which  the  copyholds  are 
by  the  original  settlement  taken  notice  of  to  be  intermixed,  if 
WiUiam  had  executed  the  covenant,  there  cannot  be  a  doubt 
but  P.  H.  would  have  barred  the  remainder :  his  own  covenant 
in  his  marriage  settlement  bound  him  to  do  it.  But  as  the  co- 
venant was  only  executory,  and  he  was  left  injvU  legal  domi- 

(a)  See  2  Watk.  od  Cop.  309.  n.  [4th  Ed.] 
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nian  (^  the  copyholds,  he  had  nothing  to  do  but  to  declare 
that  he  would  take  them  discharged  of  any  specific  limitations, 
which  if  actually  made,  he  could  and  might  have  destroyed; 
and  that  he  has  manifestly  done  by  his  own  repugnant  cove- 
nant in  his  marriage  settlement^  and  by  his  admission  in  fee. 
It  is  in  my  opinion  absurd  to  say  the  descent  of  the  executory 
covenant^  should  put  him  into  a  worse  condition  than  that  co- 

•  * 

venant  executed  by  a  settlement^  and  that  he  could  not  loose 
eodem  modo  quo  Ugatur,  by  a  declaration  of  a  contrary  w31 
and  contrary  covenant.** 

And  it  is  proper  to  remind  the  reader^  that  an  estate  UdI 
cannot  be  merged^  nor  surrendered^  nor  extinguished^by  accession 
of  a  greater  estate  (a) ;  neither  will  the  accession  of  the  legal 
customary  fee^  operate  as  a  merger  of  an  equitable  estate  tail  in 
copyholds  (A). 

It  is  to  be  recollected^  that  the  bargain  and  sale  by  commis- 
sioners of  bankrupt^  of  a  copyhold  estate  intailed  on  the  bank- 
rupt^ was  a  bar  to  the  issue  in  tail^  and  all  remainders  over^ 
under  the  12  sect,  of  21  Jac.  c.  19^  that  statute  and  the  act  of 
1  Jac.  c.  15^  though  not  expressly  mentioning  copyholds^  being 
held  to  extend  to  them  (c) :  but  by  6  Geo.  4.  c.  16.  (d)  all 
prior  statutes  relating  to  bankrupts^  and  including  the  act  of 
21  Jac.^  were  repealed  ;  and  by  the  65  sect,  of  6  Geo.  i*.  the 
commissioners  are  directed  by  deed  indented^  and  inrolled  in 
any  of  his  Majesty's  courts  of  record^  to  make  sale  for  the 
benefit  of  the  creditors,  of  any  lands,  tenements,  and  heredp- 
taments  (e),  situate  in  England  or  Ireland^  whereof  the  bank- 


(a)  fFwcorjca8e>2Co.61.a.  But 
an  estate  tail  may  merge  in  the  ulti- 
mate fee^  by  being  changed  into  a  de- 
tenninable  or  base  fee,  or  into  an  es- 
tate tail  after  possibility  of  issue  ex- 
tinct. See  Preston  on  Merger,  222, 
240. 

(h)  Merest  Y.James,  6  Mdkdd.  lis. 

(c)  Post.  tit.  '  Statutes.' 

(d)  See  extracts  from  this  stat./ 


and  from  1  &  2  W.  4.  c  56,  in  the 

Appendix.  And  note,  the  last-men- 
tioned act  does  not  contain  any  pro- 
vision as  to  any  lands  whereof  a  bank- 
rupt is  seised  for  an  estate  tail ;  but 
by  the  26  sect,  the  banknq>t's  free- 
hold property  is  vested  in  the  assignee 
without  any  conveyance. 

(e)  Although  copyholds    are   not 
named  in  this  sect.,  it  is  clear  that 
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rapt  is  seised  of  any  estate  tail  in  possession,  reversion,  or  re- 
mainder,  and  whereof  no  reversion  or  remainder  is  in  the  crown, 
the  gift  or  provision  of  the  crown,  and  that  every  such  deed 
should  be  good  against  the  said  bankrapt,  and  the  issue  of  hb 
body,  and  against  all  persons  claiming  under  him,  after  he  became 
bankrupt,  and  against  all  persons  whom  the  said  bankrupt,  by 
fine,  common  recovery ,  or  any  other  means,  might  cut  off  or 
debar  from  any  remainder,  reversion,  or  other  interest,  in  or  out 
of  any  of  the  said  lands,  tenements,  and  hereditaments  (a). 

There  is  still  one  other  mode  by  which  an  intail  of  copyholds, 
and  the  remainders  over,  may  be  barred,  which  is  by  an  enfran, 
chisement  by  the  tenant  in  tail  (i). 

It  would  seem  that  length  of  possession,  and  a  consistent  de- 
duction of  title  to  the  fee  simple,  will  create  a  presumption  of 
an  intail  having  been  barred  (c). 

I  have  already  shown  that  a  recovery  of  copyholds  does  not 
alter  the  course  of  descent,  but  that  if  the  person  suffering  the 
recovery,  should  be  intitled  to  part  of  the  estate,  by  descent  from 
the  maternal  ancestor,  and  to  other  part  by  purchase,  the  for- 
mer will  go  to  the  heir  ex  parte  matemd,  and  the  latter  to  the 
heir  ex  parte  patemd  (d). 

And  according  to  Dell  v.  Higden  (e),  the  recovery  in  value 
can  only  be  of  copyhold  lands  within  the  manor. 

It  is  proper  to  notice  here,  that  although  a  court  of 
equity  will  correct  any  proceedings  in  the  lord's  court,  when 


they  would  be  held  to  be  included  in 
the  power  given  to  the  commission- 
ers. Cro.  Car.  550.  5  Bam.  &  Aid. 
460,462. 

(a)  As  a  bankrupt,  seised  for  an 
estate  tail  in  remainder,  could  bar  his 
issue  onbf,  (by  a  fine,)  and  not  the 
estates  in  remainder,  so  the  commis- 
sioners could  only,  in  such  a  case, 
cmiTey  a  base  fee. 

(&}  ChaUmer  v.  Murhall,  2  Ves. 
Jon.  524.  PhUipt  v.  Bridges,  3  Ves. 

VOL.  I. 


Jun.  127-8;  Parker  v.  Turner,  I 
Vem.  393, 458.  S.  C.  (called  Barker 
V.  Turner.)  2  Cas.  in  Chan.  174. 
Dunn  V.  Green,  3  P.  W.  10.  Doe  d, 
Reay  ▼.  Huntington  and  others,  4 
East,  283.  But  see  Bernard  v,  Simp^ 
9on,  Clayt.  Rep.  138. 

(c)  Wadsnforth's  case,  Clayt.  Rep. 
26.  Scroggs  95.  Roe  &  Lowe,  1  H. 
Bl.  459,  461. 

(d)  Ante,  p.  56. 

(e)  Mo.  358.  pL  488. 
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any  thing  should  appear  to  be  done  therein  against  conscience  (a), 
yet  it  has  refused  to  rectify  a  mistake  of  names  in  a  recovery 
suffered  of  a  copyhold  estate^  after  the  lapse  of  a  great  length 
of  time^  and  as  against  a  purchaser  (b) ;  and  has  also  refused 
to  decree  the  lord  of  the  manor  to  entertain  a  plaint,  in  the  na- 
ture of  a  writ  of  error  or  felse  judgment,  on  a  bill  by  a  re- 
mainder man,  after  an  intail  spent  for  many  years  (c). 

The  reader  is  referred  to  the  act  of  1  W.  4.  c,  65.  (d),  by 
which  it  will  be  seen,  that  a  feme  covert,  as  well  as  persons  not 
being  under  coverture,  may  suffer  a  recovery  of  land  hdden  by 
copy  of  court  roll,  or  in  aneient  demesne,  or  otherwise,  by  at- 
torney, to  be  constituted  as  is  mentioned  in  that  act. 

And  his  attention  is  directed  to  the  case  of  Wyfuer  v. 
P€[ge(e\  which  was  an  action  for  not  accepting  a  convey- 
ance on  a  title  by  the  plaintiff  alleged  and  by  the  defendant 
denied  to  be  marketable.  The  only  question  was,  whether 
a  party  could  appoint  an  attorney,  for  the  puq^ose  of  suffering 
a  recovery  of  copyhold  lands,  there  being  no  express  custom 
for  it  in  the  particular  manor.  It  was  contended,  that  in  in- 
ferior courts  it  was  not  of  course  to  appoint  an  attorney.  Lord 
EUenharough  was  of  opinion,  that  such  an  appointment  might 
be  made,  as  of  common  right,  unless  there  was  an  express  cus- 
tom to  the  contrary.  I  apprehend,  however,  that  even  a  cus- 
tom for  a  feme  covert  to  suffer  a  recovery,  by  attorney,  without 
any  private  examination  as  to  her  free  consent,  would  be 
bad  (/). 

Mr.  Watkins,  after  maintaining  that  intails  may  be  effected 
in  all  manors,  where  a  grant  in  fee  simple  is  allowed,  adds^ 
''  that  it  may  be  conceived  frequently  prudent  to  avoid  the  op- 

(a)  3  P.  W.  330.   Post.  tit.  'Aid  (i)  Repealing  similar  i»t>vi8ioiis  by 

of  Equity/  47  G.  3.  seas.  2.  c  8,  and  59  O.  3. 

(h)  Bell  V.  Cundallj  Amb.  102.  c.  80. 

(c)  Ash  V.  B(^le  and  ihe  Dean  (e)  1  Stark.  9. 

and  Chapter  of  St.  Pauts,  I  Vera.  (/)  Post.   tit.    '  Surrender/  (by 

367.  S.  C.  2  Ch.  Rep.  387.  Sho.  Pftr.  banni  and  feme). 
Ca.  67.  2  Bos.  &  Pul.  675. 


€€ 
44 
44 


44 
44 
44 


CA.  II.3  OF   ESTATES   TAIL.  88 

"  posidon  of  prejudice^  or  of  a  rigid  adherence  to  what  is  deemed 
law^  as  consecrated  by  certain  cases  and  precedents^  (however 
numerous  the  cases  and  precedents  which  may  be  adduced  to 
the  contrary :)  and,  in  order  to  effect  thb  end,  a  trust  may 
^  be  created,  whenever  the  custom  of  the  manor  will  warrant  a 
^  grant  in  fee.  For,  whenever  such  grants  in  fee  are  allowed, 
"  the  copyholds,  which  may  be  so  granted,  may  be  entailed  in 
''  effect :  if  not  by  custom  at  law,  they  may  be  so  in  equity 
"  without  it.  For  the  custom  only  binds  the  tenancy,  and  has 
nothing  to  do  with  the  trust.  If  a  surrender  be  made  to  a 
person  and  his  heirs,  and  a  trust  be  declared  of  such  estate  to 
another  and  the  heirs  of  his  body,  a  court  of  equity  will  see  it 
"  observed*  The  trustee  and  hb  heirs  are  tenants  to  the  lord ; 
"  and  the  lord  has  nothing  further  to  do  with  iU  The  trust  is 
^  between  the  tenant  and  the  cestuy  que  use,  and  solely  the 
^  subject  of  equity.**  (a) 

The  expedient  suggested  by  Mr.  Watkins,  in  order  to 
create  an  intail  in  all  copyhold  lands,  has  received  the  sanction 
of  Mr.  Gilbert  Atherley,  in  his  excellent  treatise  on  Marriage 
Settlements  (b) ;  but  I  feel  it  a  duty  to  suggest,  (though  with 
every  due  respect  for  these  authorities,)  that  it  ought  not  to  be 
hastily  adopted  by  any  copyholder ;  for  I  am  unwilling  to  be- 
lieve, that  a  court  of  equity  would  sanction  a  device,  the  effect 
of  which  would  be  little  short  of  assummg  a  power  over  the 
very  existence  of  all  established  customs ;  a  power  which  no 

(a)  1  VoL  on  Cop.  159 ;  and  at  **  would  not  in  audi  case  leave  it  in 

the  end  of  that  chapter  he  gives  the  "  the  truatee,  and  make  him  hold 

fonn  of  a  deed  by  which  such  a  trust  "  subject  to  the  equity.    If  no  one 

may  be  created.     The  following  note  "  can  take  the  trust  who  could  not 

is  added  in  the  2d  Ed.  '*  It  has  been  '^  take  the  legal  estate,  according  to 

"  suggested  to  me^  that  eqoity  cannol;  ''  the  above  suggestion;  yet  it  mus^ 

"  call  in  the  legal  estate^  as  the  leg^  "  be  proved  that  an  estate  to  A.  and 

*'  estate  could  not  be  transferred  to  '*  the  heirs  of  his  body,  is  not  in<p 

"  one  whom  the  custom  does  not  no-  "  dnded  in  the  power  to  grant  of 

**  tice.   But  qu.  whether,  if  the  legal  '*  limit  in  fee  simple." 
"  estate  could  not  be  transferred  to         (6)  P.  564. 
"  the  issue  in  tail,  the  court  of  equity 
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court  of  law  would  or  could  exercise  :  indeed,  it  would  be  vir- 
tually subjecting  the  customs  of  a  manor,  so  far  as  they  have 
for  ages  past  regulated  the  descent  and  transmission  of  the 
copyhold  property  within  it,  to  the  caprice  of  every  copy- 
holder: I  must  at  least  be  allowed  to  doubt,  whether  any 
gentleman  at  the  bar  would  feel  himself  justified,  in  recom- 
mending a  title  so  circumstanced ;  and  I  would  ask,  should  the 
case  ever  occur,  how  the  equitable  intail  is  to  be  barred  ? 

The  reader's  attention  is  particularly  called  to  the  case  of 
PuUen  &  Middleton  (a).    There,  a  copyhold  estate  was  limited 
to  trustees,  to  the  use  of  A.  and  the  heirs  of  her  body.    By  the 
custom  of  the  manor  the  lands  were  not  capable  of  being  in- 
tailed,  so  that  no  recovery  could  be  suffered  of  them.     A. 
married ;  and  the  husband  and  wife  by  indenture  of  bargain 
and  sale,  to  lead  the  uses  of  a  recovery,  declared  that  the  lands 
should  be  to  the  use  of  the  husband  and  his  heirs ;  and  after- 
wards suffered  a  common  recovery  in  the  court  of  Common 
Pleas.     The  question  was,  what  effect  the  recovery  had  upon 
these  copyhold  lands.   Lord  Hardwicke,  C,  said,  that  *  although 
by  the  custom  of  several  manors  copyhold  estates  could  not  be 
intailed,  yet  they  were  capable  of  such  limitations  as  might 
make  them  fee  simple  conditional,  and  that  it  would  make  no 
difference  that  the  wife  was  not  seised  of  the  legal  estate,  as 
the  trust  estate  qf  a  copyhold  could  in  no  case  he  capable  of 
an  intail,  where  the  legal  estate  wa^s  not,  it  being  necessary 
that  there  should  be  the  same  rule  concerning  property  in  law 
and  equity,  though  as  to  the  manner  of  conveying  estates,  some 
difference  might  be  made.     That  a  court  of  equity  would  in 
many  cases  dispense  with  the  ordinary  forms  in  passing  estates, 
but  never  introduce  any  rules  that  might  vary  the  nature  of 
them  at  common  law.     The  wife,  therefore,  being  tenant  of  a 
fee  simple  conditional,  had  power  to  dispose  of  it  by  surrender, 
after  the  condition  was  performed,  i.  e.  after  issue.'     And,  after 
adverting  to  the  case  of  Otway  &  Hudson,  his  Lordship  fur- 

(a)  9  Mod.  483. 
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ther  observed,  that '  a  recovery  suffered  in  the  Court  of  Com- 
mon Pleas,  would  not  have  barred  such  a  trust  estate  tail  as 
this,  supposing  it  to  be  an  estate  tail,  unless  the  trustees  had 
refused  to  surrender,  &c.     But  taking  this  estate  to  be  a  fee 
simple  conditional  at  common  law,  in  trust  for  the  wife,  as  it 
really  was,  after  the  condition  performed,  she  might  have  de- 
vised it,  had  she  been  sole,  by  wiU,  which  would  have  operated 
as  a  good  appointment  of  the  trust.     Being  a  feme  covert,  she 
had  joined  with  her  husband  in  executing  a  deed  to  make  a 
tenant  to  the  prtBcipe,  and  suffered  a  common  recovery  in  the 
Common  Pleas  together  with  him,  to  the  use  of  the  husband 
and  his  heirs.     That  it  was  certain  that  a  feme  covert  might 
by  a  common  recovery  convey  her  fee  simple  land,  as  well  as 
bar  an  estate  tail ;  for  she  being  secretly  examined  before  the 
recovery  was  suffered,  she  was  as  effectually  barred  as  she  would 
be  in  the  case  of  a  fine.     But  besides  this  deed  and  recovery, 
the  husband  and  wife  had  gone  further;  they  had  brought 
their  bill  in  the  Court  of  Chancery  against  the  trustees,  to  con- 
vey the  legal  estate,  and  a  decree  had  been  made  for  that  pur- 
pose, which  he  was  to  suppose  had  been  carried  into  execution ; 
so  that  all  had  been  done  that  could  be  done  to  transfer  the 
estate  to  the  husband.     And  he  was  of  opinion  that  it  was  well 
transferred ;  and  he  did  not  see  how  the  present  case  differed 
from  the  devise  of  a  trust  copyhold  estate,  which  had  always 
been  held  good.* 

I  am  glad  to  find  that  my  opinion,  that  the  trust  of  a  copy- 
hold cannot  be  intailed,  where  an  intail  of  the  legal  estate  is 
not  allowed,  is  sanctioned  also  by  a  very  highly  distinguished 
conveyancer  of  the  present  day  (a) ;  whose  observations  on  this 
point  conclude  with  the  following  interesting  passages :  *^  Lord 
"  Cluef  Justice  Bridgman  {Tayhr  v.  Shaw,  Carter  21.)  ^6, 
*'  22.^  seems  to  have  decided,  that  an  estate  tail  in  copyhold 
**  lands,  may  be  barred  by  a  fine,  with  proclamations,  in  the 
''  court  of  Common  Pleas.      (^See  also  the  observations  of 

(a)  See  Preston  on  Conveyancings  1  Vol.  p.  1. S3  to  160. 
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''  Lard  Hardmcke  m  PnOen  y.  MiddUUm,  9  Mod.  484.) 

^'  On  this  detarminatioa  it  is  to  be  remarked,  that  the  lands  are 

^'  within  the  juiisdiction  of  that  court  {a),  though  they  are 
more  properly  impleadable  in  die  ]ord*s  court,  and  in  this 
respect  they  are  under  a  difierent  predicament  irom  the  lands 

''  of  the  tenure  of  ancient  demesne.  This  pcMut  is  noticed,  as 
a  means  of  avoiding  the  rapacity  of  some  lords  of  copyhold 
manors,  who  refuse  to  permit  equitable  owners  to  suffer  a  re- 
covery, or  pass  a  surrender  in  the  lard's  court,  without  being 

''  admitted,  or  at  least  paying  fines  as  if  they  were  admitted." 

'^  It  is,  however,  to  be  observed,  that  some  gentlemen,  whose 

opinion  is  intitled  to  the  h%hest  respect,  iffe  not  satisfied, 

that  a  fine  of  copyhold  lands  will  bar  the  trust  of  a  n^arried 

woman  in  those  lands ;  of  course  it  is  not  safe  to  rely  on  a 

*'  fine  under  these  circumstances,  though  it  is  very  proper  that 
the  point  should  be  kept  in  mind,  and  whenever  circum- 
stances  require  it,  pressed  to  a  decision.  Can  a  person  claim 
any  interest  in  copyhold  lands  in  opposition  to  his  own  fine? 
Is  he  not  estopped  7   That  the  decision  will  be  in  the  support 

*^  of  the  validity  of  the  fine,  is  a  point  on  which  little  doubt  is 
entertained  by  the  writer  of  these  observations.  The  same 
point  applies  to  alienation  by  married  women  oi  equitable 
interests  in  copyhold  lands.  But  it  is  not  apprehended  that 
a  recovery  in  the  courts  of  Westmmster  Hall  will  have  the 

'*  same  efiect  as  a  customary  recovery :  since  a  customary  re* 
cofcery  is  the  prescribed  nu)de  of  barring  an  intail.     OUper  v. 
Taylor,  1  AiL  474/'  (4) 
It  must,  however,  be  recollected,  that  the  statute  of  4th 

Henry  7,  is  said  to  extend  to  copyholds,  only  when  a  fine  is  levied 

by  a  disseisor,  or  by  a  feoffee  of  a  copyhokler  (c) ;  andforwhlA 

(a)  But  see  Cru.  on  Fine^  211,     Pleas  of  custonnry  freeholds^  patting 
212.  by  surrender  in  a  Borough  Courts  but 

(b)  According  to  the  above  case  of     not  of  copyhold  lands. 

QHt>er  &  Tayhr,  a  recovery  may  be         (c)  Past.  tit.  *  Statutes :'  and  see 
suffered  in  the  court  of  Copmoa     Taylor  v.  Shaw,  Carter  Q,  22. 
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reason  a  fine  or  plaint  in  nature  thereof  in  a  customary  courts 
will  not  bar  an  estate  tail^  except  by  special  custom  (a) :  and 
yet  it  has  been  said,  that  the  interest  of  a  copyholder  might  be 
concluded  by  a  fine  levied  in  the  lord's  court  (b). 

After  an  attentive  consideration  of  the  question  so  very  pro- 
perly raised  by  Mr.  Preston^  on  the  effect  of  a  fine  of  copyhold 
lands,  when  levied  in  the  court  of  Common  Pleas,  I  feel  it  in- 
cumbent upon  me  to  state  my  opinion,  that  neither  the  legal, 
nor  the  equitable  interest  in  copyhold  lands,  could  be  bound 
by  a  fine  so  levied,  but  that  in  either  case  it  would  be  coram 
mm  judice  (c).  The  contrary  opinion  does  not  appear  to  me 
to  receive  the  least  support  from  the  argument,  that  the  Jree- 
hold  interest  of  the  lord,  or  his  grantee,  in  the  copyhold  lands, 
is  unpleadable  at  common  law ;  and  the  opinion  I  have  formed, 
that  there  is  no  distinction  in  this  respect  between  the  legal 
and  the  equitable  interest,  in  copyhold  cases,  is  in  no  slight 
degree  sanctioned  by  the  clear  principle,  that  a  fine  levied  of  a 
use  at  common  law  might  have  been  avoided  by  the  plea  quod 
paries  Jinis  nihil  habuertmi  (d) ;  and  that  it  is  only  since 
the  statute  of  uses,  that  the  judges  have  allowed  a  fine  of  the 
equitable  interest,  in  freehold  cases,  to  have  the  same  force  as  a 
fine  of  the  legal  estate  (e) ;  and  if  a  fine  in  the  court  of  Com- 
mon Pleas  by  a  copyholder  seised  of  the  legal  estate,  would  be 
y(AA,  on  account  of  his  disability  either  to  implead  or  be  im- 
pleaded in  that  Court,  in  respect  of  his  copyhold  lands,  so  I 


(a)  Cm.  on  Fines,  176, 193, 213; 
but  see  4  Inst.  270.  "  Surrenders 
or  Plaints  in  nature  of  fines  and  re- 
ooTeries  may  bar  estates  tail  as  well 
in  the  Court  Baron  as  at  the  common 
law,  if  the  custom  have  been  such, 
which  is  the  rule  in  these  cases.  3 
Feb.  1602.  45  Eliz."  Gary's  Rep. 
30. 

(b)  See  N.  1.  to  Harg.  and  ButL 
Co.  Lit.  121.  a.  Hunt  ▼.  Bourne, 
Corny.  93,  124.  S.  C.  1  Salk.  340.  1 


Lutw.  301.  Fide  also  2  Inst.  51^  2 
Watk.  on  Cop.  39  to  42;  but  see 
Cm.  on  Fines>  211. 

(c)  See  Seolt  &  KetOeweil,  19  Ves. 
335.  Searle  y.  Kitner^  in  Chancery, 
15  Apr.  1809,  cited  ib.  1  Jac  & 
Walk.  553.  n.  b. 

(d)  Bro.  Abr.  tit. '  Fine  of  Land/ 
pL  4.  dtes  27  H.  8.  20. 

(e)  1  Ch.  Ca.  49,  213,  208.  Ca. 
temp.  Talb.  41.  I  Cm.  210,  211 ; 
and  see  2  P.  W.  147-  3  Atk.  729. 
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apprehoid  a  fine  levied  there  by  a  cestuy  que  trust  of  copy- 
hcdds^  would  be  afike  inoperatiye. 

The  observations  of  Lord  Hardwieie  in  PuUen  &  Middletm, 
by  no  means  £iVour  the  supposed  power  of  a  cestuy  que  trust 
of  copyholds  to  levy  a  fine  or  suflfer  a  recovery  in  the  Court  of 
Common  Pleas,  for  it  is  to  be  recollected  that  the  wife,  in  that 
case,  was  seised  of  a  fee  ample  conditional,  which  she  had 
power  to  dispose  of  by  surrender^  and  that  a  bill  had  been  filed 
in  equity  against  the  trustees,  to  compel  a  conveyance  of  the 
legal  estate,  and  a  decree  obtamed  for  that  purpose;  and, in 
short,  (to  use  Lord  Hardwicke's  own  words,)  ^  all  had  been 
done  that  could  be  done,  to  transfer  the  estate  to  the  husband/ 

The  better  opinion  would  seem  to  be,  that  a  fine  or  recovery 
of  copyhold  lands  in  the  Court  of  Common  Pleas,  would  not 
operate  as  a  bar  to  an  equitable  estate  tail,  except  where  the 
party  had  an  equitable  right  only,  and  not  an  eqtutable 
estate  (a),  so  tiiat  any  act  declaratory  of  an  intention  or  desire 
to  hold,  or  to  pass  the  copyhold  land,  according  to  the  purport 
of  the  deed  limiting  the  uses  of  the  fine  or  recovery,  would  be 
su£Scient ;  or  where,  as  in  Otway  &  Hudson,  the  form  of  as- 
surance prescribed  by  the  custom  of  the  manor  for  barring  an 
intail  of  the  legal  customary  estate,  could  not  be  resorted  to, 
by  reason  of  impediments  not  within  the  control  of  the  party 
levying  the  fine  or  suffering  the  recovery ;  or,  where  the  or- 
dinary method  of  barring  an  intail  does  not  east,  as  in  the  case 
of  a  union  of  an  equitable  estate  tail,  with  the  legal  fee  of  the 
manor  (h). 

{a)  Ante,  p.  78*  ' 

(h)  Hale  v.  Lamb,  nbi  8up.    And  see  per  Lwd  Gh.  2  Ves.  J.  525^  in 
ChaUoner  v.  MurhaiL    Ante,  p.  81. 
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As  the  wife  is  not  dowable,  except  by  custom  {a),  the  quantity 
and  duration  of  her  interest^  are  of  course  regulated  by  the  pre- 
vailing custom  of  each  particular  manor,  where  freebench  is 
allowed  :  it  is  generally  a  third  for  her  life,  as  at  common  law ; 
but  in  other  manors  it  is  a  fourth  part  only,  and  sometimes 
only  a  portion  of  the  rent  (i)  ;  but  in  many  manors  the  wife 
takes  the  whole  for  her  life  (c)  ;  and  in  the  m  anor  of  Taunton 
Deane  in  Somersetshire,  the  wife  takes  the  inheritance  (£?). 
Frequently  the  customary  right  is  durante  viduitate  (e)  ;  and 
in  some  manors  it  is  confined  to  her  chaste  viduity  (J*).  And 
in  one  case  (g)  the  Court  of  B.  R.  held  that  it  was  not  neces- 
sary to  show  instances  of  forfeiture  for  incontinence  in  support 
of  the  custom,  and  that  the  frequent  use  of  the  simple  term 
viduitff,  might  be  explained  by  other  entries  to  mean  chaste 
viduity.  But  if  the  lord  admit  the  widow  after  her  inconti- 
nency,  although- without  notice  of  the  act,  he  is  held  to  be  bound 
by  it  (A)- 


(a)  Ante,  p.  59. 

(6)  Se^  2  Col.  Jurid.  382.  Kitch. 
201. 

(c)  ChantreU  v.  Randall,  1  Lev. 
20.   1  Inst.  33.  b.   Kitch.  206,  242. 

{i)  Noy,  2.  1  Ley.  172.  1  Keb. 
926.  2  Watk.  on  Cop.  87. 

(e)  Kitch.  206.  21  Ass.  11.  Bome-^ 
Jbrd  V.  Packingtou,  1  Leo.  1.  Oland 
Y.  Burdwick,  Cro.  Eliz.  460. 

(/)  Rob.  Gav.  b.  2.  c.  2.  2  Watk. 
m Cop. 89.  Wheeler's ca8e,<heo.2i0. 
Leigh  ▼.  Williamson,  9  Wentw.  124. 


(g)  Doe  V.  Askew,  10  East,  520. 

(h)  Wheeler's  case,  i  Leo.  2W. 

In  the  manors  of  East  and  West  Em* 
borne,  and  the  manor  of  Chadleworth, 
in  Berkshire,  the  widow,  if  found 
guilty  of  incontinenci^,  loses  her  free- 
bench,  unless  she  comes  into  court, 
riding  backwards  upon  a  black  ram, 
repeating  certain  ridiculous  words: 
the  same  custom  prevails  in  the  ma« 
nor  of  Torre,  in  Devonshire.  See 
Cru.  Dig.  327,  citing  Blount.  Fragm. 
Vide  also  2  Watk.  on  Cop.  89. 
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In  manors  governed  by  the  tenure. of  gavelktad^  as  at  Canon- 
bury  and  in  other  places  in  Middlesex^  the  wife  takes  a  moiety 
for  her  widowhood :  and  by  the  custom  of  many  manors^  the 
widow  of  a  copyholder  for  lives  is  intitled  to  freebench  (a). 

And  in  one  case  a  custom  that  a  wife  should  not  have  her 
dower,  unless  she  claimed  it  within  a  year  and  a  day,  was  held 
to  be  a  good  custom  (&)• 

The  wife  has  not  an  incipient  title  to  freebench  by  the  mar- 
riage, as  in  dower  at  common  law,  or  at  most  it  is  a  conditional 
inception,  for  she  is  entitled  to  freebench  only  in  the  event 
of  the  husband's  dying  seised  (c).  Though  by  the  custom 
of  some  manors,  the  right  attaches  to  all  the  copyholds  of 
which  the  husband  is  seised  during  coverture. 

If,  therefore,  the  husband  surrender  his  copyhold  and  die, 
the  subsequent  admittance  of  the  surrenderee,  having  relation 
to  the  time  of  the  surrender,  will  defeat  the  widow's  customary 
estate  (d^. 

And  so  will  the  admittance  of  the  husband's  devisees  in 
trust,  if  he  surrender  to  the  use  of  his  will  (e) ;  but  not  other- 


(«}  Go.  Lit  33.  b.  Noj,  S.  CAait* 
iretf  V.  Randiitti  Newton  v.  Skqfio, 
abi  sup.  Rob*  Ghiv.  b.  2.  c.  2.  Chap^ 
man  ▼.  Sharpe,  2  Show.  184.  2  Com. 
Dig.  Cop.  (K.  2.)  Kitch.  201-3. 

The  custom  of  the  manor  of  Wkii^ 
church  &  DoddingtoHf  is,  that  the 
first  wife  shall  have  her  fireebeneh  in 
all  the  land  the  husband  was  ever 
seised  of  during  the  coverture ;  that 
the  second  wife  shall  have  a  moiety, 
and  the  third  a  third  part  so  long  as 
she  keeps  her  husband  above  ground. 
2  Eq.  Ca«  Ab.  101. 

(b)  3  Leo.  227. 

(c)  Betum  v.  Scott,  4  Mod.  251. 
12  Mod.  49.  S.  C.  3  Levin,  385. 
8.  C.  I  Salk.  185.  S.  C.  Holt, 
160.   8.  C.  8kiB.  406.    S.  C.  Cardi. 


Bartlett,  2  Roll.  Rep.  17^.  Howard 
V.  BariUt,  Hob.  181.  Waldoe  v.  Bert- 
let.  Cro.  Jac.  573.  Palm.  111.  1  Free- 
man, 516.  Godwin  v.  Winsmore,  2 
Atk.  526.  Watk.*o]L  Desc  3a  n.  (t.) 
And  see  The  King  v.  the  Inkab.  cf 
Lopen,  2  T.  R.  577^  ^  which  a  pau« 
per  in  possession  under  a  bond  given 
before  marriage  by  the  wife,  (dew- 
able  by  the  custom  if  the  husband 
died  seised,)  was  held  to  gain  a  settle- 
ment. Vide  also  as  to  a  guardian's 
gaining  a  settlement  by  forty  days' 
residence  on  a  copyhold,  post.  tit. 
'  Guardianship.' 

(d)  Benson  y.  Scott,  sap.  Vaughan 
d.  Atkins  v.  Atkins,  5  Burr.  2785- 

(e)  Forder  v.  Wade  &  others,  4 


275.    8.  C.  Cumb.  234.    Walter  &     Bro.  C  C.  521. 


CH.  II.3 


OR  FREKBBNCH. 


^ 


91 


vise  (a) : — so  that  a  devise,  vhich  by  the  special  custom  of  some 
few  manors  was  good  without  a  surrender  to  will,  even  before 
the  Stat,  of  55  Geo.  3.  c.  192,  as  in  the  manor  of  Barton  upon 
Humber,  in  Lincolnshire,  does  not  defeat  the  widow  of  her  free 
bench,  for  in  those  instances  the  devisee  takes,  not  bj  the  sur- 
render, but  by  the  will,  and  consequently  after  the  wife's  right 
has  attadied. 

It  is  also  defeated  by  the  admittance  of  a  bargainee  of  cont- 
missbners  of  bankrupt  under  13  Elis.  c.  5,  (and  see  6  Gea  4. 
c  16.)  which  admittance  has  relation  to  the  inrolment  of  the 
bargain  and  sale ;  nor  will  the  admittanGe  of  the  wife  before  the 
bargainee  make  any  difference  (&)• 

And  it  win  be  defeated,  in  the  case  of  a  surrender  by  the 
husband,  by  way  of  mortgage,  by  the  admittance  of  the  sur- 
renderee after  the  husband's  death  (c). 

And  even  by  an  agreement  far  sale  for  a  valuable  conffidera^ 
tion ;  and  there  is  no  distinction  in  this  respect  between  copy- 
holds of  inheritance,  or  for  lives  only,  where  the  widow  is  dow- 
able  by  the  custom  of  the  manor  {d). 

Freebench  is  also  destroyed  by  the  forfeiture  of  the  hus- 
band {e),  but  not  as  against  the  heir  of  the  lord,  in  cases  of  for- 
fdture  at  the  election  of  the  lord,  dould  the  ancestor  not  have 
mtered,  or  if  he  jihould  have  purged  the  forfeiture  by  acceptmg 
a  surrender  or  otherwise  (jT )• 


(a)  Hia  V.  HtU,  Co.  Ent  12a  a. 
125.  a.  I  incline  t9  think  that  this 
distinction  must  prevail  even  since 
the  Stat,  (tf  £5  Geo.  3.^  vhiehj,  how- 
ever, declares,  that  the  will  without 
%  mKneada,  diall  be  aa  afhctufyi  to 
all  iniaUs  and  furpotea,  as  il  a  ma* 
vender  had  been  made. 

(&)  Parker  ▼.  Bleeke^  Cta.  Cbr. 
SS8L  &  C.  W.  Jo.  4il ;  and  see  2 
Vera.  194, 106,  in  Mw^sesx.  IMe. 

(c)  Betuon  v.  ScoU,  ubft  sup* 


(dy  Jlimion  v.  Hmton,  2  Ves.  031- 
8.  S.  C.  Aiab.  277.  Bnmn  v.  Rain- 
die,  3  Ves.  Jan.  256 ;  bnt  see  Mus- 
grave  r.  Daehfpoed,  2  Vera.  45,  63, 
which  case,  howover,  is  not  consider- 
ed as  an  authority  against  the  nde. 
See  Hinton  v.  Hwian,  sup. 

(tf)  Allen  V.  Brack,  Winch  27- 
S.  C,  (Allen  v.  Bo9ih,y  Lcc  Man. 
107. 1^  &  Hkke,  2  Wils.  13.  Borne- 
Jbrd  V.  Packingkm,  1  Leo»  1. 

(/)  1  From.  617- 
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It  is  not  in  the  power  of  the  widow  of  a  copyholder  intitled 
hy  the  custom  to  freehench^  to  avoid  a  lease  with  license  (a),  ex- 
cept by  special  custom  (b). 

And  according  to  the  decision  of  the  court  of  B.  R.  in  SaOs" 
bury  d.  Cooke  v,  Hurd  (c),  the  widow  of  a  copyholder  would 
be  defeated  of  freebench  by  a  lease  for  years  with  license,  al- 
though the  term  should  be  made  use  of  by  way  of  mortgage 
only.  And  yet  it  is  dear  that  the  husband,  in  such  a  case, 
would  die  seised,  the  possession  of  his  lessee  being  his  own  pos- 
session (d). 

It  has  been  doubted  whether  in  the  case  of  a  lease  for  years 
of  a  copyhold,  by  license,  the  feme  should  not  be  endowed  of  a 
proportion  of  the  rent  and  reversion,  corresponding  with  the 
extent  of  the  customary  freebench,  but  as  customs  are  to  be 
construed  strictly,  the  better  opinion  is,  that  the  widow  of  a 
copyholder  is  only  to  be  endowed  of  land  (e) ;  yet  after  the 
lease  ended,  she  shall  be  endowed  (/) ;  and  clearly  by  special 
custom  the  wife  may  be  endowed  of  a  third  part  of  the 
rent  (g). 

Freebench  is  destroyed  by  unity  of  the  freehold,  but  if  a 
copyholder  purchase  the  freehold  in  the  name  of  a  trustee,  or, 
if  the  lord  enfeoff  a  stranger,  and  such  feoffee  convey  to  one 
for  life,  with  remainder  to  the  copyholder  in  fee,  who  grants 
away  the  remainder,  the  copyhold  continues,  and  the  widow 
will  consequently  be  intitled  to  freebench  (A). 

If  the  lands  escheat  for  want  of  a  customary  heir,  still  the 
wife  shall  have  her  freebench  against  the  lord  or  his  grantee, 

(a)  Farelei/'g  caiae,  Cro.  Jac  36.  (/)6ilb.Ten.321.Ba&  Abr.Cop. 

S.  C,  (Hdder  v.  Farley,)  Mo-  758.  716.  marg. 

Dugivarth  v.  Radford,  W.  Jo.  462.  (g)  HiU  r.  HiU,  snp.  Kitch.  201. 

And  see  1  Freem.  616.  Coll.  Jurid.  382.  Ante,  p.  89. 

(6)  Gilb.  Ten.  321.  (A)  Lashmer  y.  Avery,  Cro.  Jac 

(c)  Cowp.  481.  126.    Walter  8c  Bartleti,  (m  Howard 

(d)  Gilb.  Ten.  321.  &  Bartlet,  or  Waldoe  &  Bertlei,  ante 
(tf)  lb.  HUIy.  HiU,  Co.  Ent.  123.  p.  90.  (n.  c)    And  see  Jenk.  Cent. 

B«c.  Abr.  Cop.  716.  marg.  318^  ca.  15. 
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the  law  vesting  the  estate  in  her  upon  the  death  of  the  hus- 
band (a). 

As  there  can  be  no  proper  disseisin  of  a  copyhold,  the  entry 
of  the  disseisor  will  not  prejudice  the  wife's  title  to  freebench  (&)• 

And  as  any  act  of  the  husband  for  a  valuable  consideration, 
defeats  the  wife"^  customary  dower  equally  with  a  legal  sur- 
render (c),  so,  under  an  agreement  to  surrender  a  copyhold 
estate  as  an  additional  security,  the  wife  is  compellable  in 
equity  to  surrender  pursuant  to  the  contract  (d). 

But  the  dying  seised  is  not  essential  to  dower  in  gavelkind 
lands  (e). 

A  wife  is  not  dowable  of  a  trust  either  of  copyholds  or  cus- 
tomary freeholds  (J*),  though  this  was  formerly  doubted  (g). 

Nor  is  the  wife  of  a  trustee  intitled  to  dower,  any  more  than 
at  common  law  (^) ;  and  though  Burgess  v.  Wheate  (t)  is  an 
authority  in  favour  of  the  widow  of  the  trustee,  where  the 
cestuy  que  trust  dies  without  an  heir,  yet,  I  apprehend,  (pre- 
suming the  trusts  to  have  been  recorded  on  the  court  rolls,) 
that  she  would  in  a  court  of  equity  be  considered  a  trustee  for 
the  lord. 

As  the  admittance  of  a  surrenderee  defeats  the  estate  of  the 


(a)  Chantrell  &  Randall,  Netoton 
&  Skajio,  ubi  sup.  Clarke  v.  Candle, 
2  Sid.  165.  Howard  &  BarlUl,  Wal- 
doe  &  Bertlel,  ubi  sup.  Jurden  v. 
Stone,  Hut.  18.  2  Watk.  on  Cop.  85. 

(6)  2  Watk.  on  Cop.  77.  Poet.  tit. 
'  Customary  Plaints  (DisseUin),' 

(c)  Ante^  p.  91. 

(d)  BrownY,Raindle,3Yes»Jvui. 
256. 

(e)  See  n.  .164  Watk.  Gilb.  Ten. 
Watk.  on  Desc.  38.  (n.  t.)  Rob.  Gay. 
b.  2.  c.  2.  p.  221.  Davies  v.  Selbif, 
Cio.  Eliz.  825. 

(/)  Forder  v.  Wade  and  others,  4 
Bro.  C.  C.  521 .  Godwin  ▼.  Winsmore, 


2  Atk.  526.  Attorney- General  v. 
Scott,  Cas.  Eq.  temp.  Talb.  138. 
Vernon's  case,  4  Co.  1.  b.  Dixon  v. 
SavUie  and  others,  1  Bro.  C.  C.  326. 
Curtis  y.  Curtis,  2  ib.  629.  Chaplin 
y.  ChapUn,  3  P.  W.  229. 

(g)  Otway  &  Hudson,  2  Vern.585. 
Banks  y.  Sutton,  2  P.  W.  700.  And 
see  Newhery  y.  Wighom,  cited  2 
Vem.  45.  in  Musgrave  &  Dashwood; 
and  Forder  &  Wade,  sup. 

(A)  Bevant  y.  Pope,  2  Freem'.  71* 
Vide  also  Noel  y.  Jevon,  ib.  43. 

(t)  i  Sir  W.  Bl.  123.  S.  C.  1  Eden 
177. 
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widow  of  die  sorraideror,  so  the  widow  of  a  purchaser^  who 
dies  before  admittance  or  presentment  of  the  surrender,  is  dow- 
able,  the  law  casting  the  fireebench  on  the  widow,  just  as  it 
casts  the  descent  on  the  heir ;  and  the  admittance,  by  relation, 
makes  the  husband  seised  from  the  date  of  the  surrender  (a). 

Although  the  heir  dies  before  admittance,  yet  will  his  wife  be 
dowable  (&). 

If  the  widow  of  the  ancestor  is  endowed,  the  wife  of  the 
heir  is  to  be  endowed  of  the  residue  of  the  estate  (c).  And  a 
wife  is  intitled  to  dower,  though  she-  be  divorced  a  mensa  et 
tharo  (d). 

A  jointure  before  marriage,  in  lieu  of  dower  and  thirds,  out 
of  any  lands  of  freehold  or  inheritance,  is  a  bar  in  equity  of 
freebench  (e). 

An  infant  is  bound  by  a  legal  jointure  (y*) :  but  as  copyholds 
are  not  within  the  statute  of  uses  and  jointures  {g),  an  infant  is 
not  bound  by  a  jointure  of  copyholds,  or  of  any  other  property 
not  within  the  provisions  of  the  statute  (h) ;  and  the  supposi* 
lion  that  an  infant's  right  to  wave  a  jointure  is  dependent  upon 
the  competency  of  the  provision  (i),  was  repudiated  by  hofd 
Thurlow  in  Durnford  &  Lane  (k),  which  case  appears  to  have 
met  the  approbation  of  Lord  Eldon  in  Milner  v.  Harewaod  (/)• 

A  devise  in  fiill  of  all  dower  or  thirds,  has  been  held  in 
equity  to  be  a  satisfaction  of  freebench,  (which  is  a  customary 

^^iJ^i^^'^d)  Famghan  d.  Aikins  r.  Aikins,  101.  pi.  8^  the  wife  was  heU  to  be 

//  9*^-9^^'  ^  ^v-  2786.  barred  of  her  customary  estate^  thoi^ 

/      -^  (b)  Fisher^  44.    Watk,  on  Dese.  she  was  an  infant  at  the  dote  of  the 

33  et  seq.  Gilb.  Ten.  288.  articles^  and  was  not  made  a  party  to 

(c)  Baker  v.  Beruford,  Sir  T.  them  ;  but  this  case  is  not  reoondle- 
Raym.  68b  able  with  the  established  rales  either 

(d)  Hitmard  v.  BarilH,  nbi  snp.  of  law  or  equity. 

Fisher,  44.  {g)  Poet.  p.  96k  and  tit'  Statntes.' 

{e)  Walker  y.  Walker,  1  Ves.  64.  (A)  1  Roper  47& 

(/)  Drury  y.  Dmry,  3  Eden  39.  (i)  See  3  P.  W.  944  3  Atk.  613. 

3KO.P.C.498.  lBro.C.C.106.n.4.  (it)  1  Bro.  C.  C.  116. 

lb.  605.  n.  3  Atk.  613.  1  Roper  471.  (0  18  Vcs.  376.  1  Reper  479- 

In  Jordan  y.  Savage,  3  £q.  Ca.  Abr. 
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right  wmme  dotii)  (a),  so  at  least  as  to  put  the  Yfik  to  her 
election  (b). 

But  as  there  is  no  dower  of  the  trust  of  a  copyhold^  the 
widow  of  a  purchaser  who  neglects  to  take  a  surrender,  or 
where  the  surrender  is  void  for  want  of  presentment,  would  not 
he  intitled  to  freebencL 

When  a  wife  is  dowahle  by  custom,  she  has  all  the  incidental 
qualities  of  dower  at  common  law  (c),  and  may  recover  da- 
mages by  the  statute  of  Merton  (d) ;  yet  it  has  been  said  that 
the  remedy  for  such  damages  is  in  the  court  of  the  manor,  or 
in  Chancery  only,  and  that  no  action  will  lie  for  them  at  com- 
mon law  (e). 

It  has  been  held,  that  a  woman  may  sit  upon  the  homage 
dther  in  a  customary  or  common  law  court  baron,  but  not  to 
try  bsues,  as  it  should  seem  (jQ. 

I  shall  hereafter  show  more  particularly,  that  the  wife's 
estate  is  a  ccmtinuation  of  the  husband's,  and  that  she  therefore 
holds  of  the  lord,  and  is  not  in  need  of  admittance,  or,  at  least, 
that  it  will  be  sufficient  if  she  challenge  her  admittance  (g\ 


(fl)  Warde  v.  Warde,  Amb.  299. 

(h)  Lacy  V.  Anderson,  Choice  Ch. 
Ga.  155.  8.  G.  J  Swanst.  445,  39a 
B.  Kidnof  V.  CoUumaker»  12  Ves. 
136.  Post.  tit. '  Election.' 

(c)  Where  the  custom  was  that 
the  widow  should  have  freebench, 
dnranie  viduiiate,  and  she  sowed  the 
land  and  married  before  the  com  was 
ripe,  it  was  adjudged  that  the  lord 
should  have  the  crop,  as  she  had  de- 
termined her  estate  by  her  own  act, 
but  that  if  her  lessee  had  sown  the 
land*  then  he  would  have  been  intitled 
to  the  crop.  Oland  v.  Burdwick,  Crot 
EHs.  460.  S.  C.  Mo.  394.  pi.  512. 
&  C.  Gouldsb.  189.  pi.  136.  S.  G. 
(differently  given)  5  Go.  116.  a ;  but 
•ee  I  RolL  Abr.  Emblem.  A.  727-  pi. 
10.  2  Inst.  80,  81. 


(d)  20  Hen.  3.  c.  1.  Post.  tit. 
'  Statutes.' 

(ff)  Go.  Gop.  s.  61.  Tr.  119.  See 
Shaw  V.  Thompson,  4  Go.  30.  b.  in 
which  case  a  widow  recovered  dower 
of  copyhold  by  plaint  in  the  lord's 
court,  and  £40  damages  were  as- 
sessed. S.  G.  1  Roll.  Abr.  600;  but 
in  the  report  of  S.  G.  Mo.  411,  it  is 
said  that  at  another  day  three  justices 
held  the  action  maintainable,  *'he* 
cause  the  court  baran  eannot  hold 
plea,  nw  award  caucatioa  of  £4A 
damages,  yet  the  damages  w«re  wdl 
assessed  there."  And  see  S^  G.  Gro. 
£lix:42m. 

(/)  2  Inst.  119.  N.  10.  and  N.  168 
to  Watk.  Gilb.  Ten.  p.  357>  475. 
Post.  tit. '  Suit  of  Gourt.' 

(g)  Chapman  v.  Sharpe,  2  Show. 
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This  prindple  was  recognised  by  the  decision  in  a  recent  case 
of  ejectment  (a),  for  copyhold  lands  held  by  the  custom  of  free- 
bench  of  the  manor  of  Loders  and  Bothenhampton  in  Dorset- 
shire. A  forfeiture  was  duly  proved,  but  the  counsel  for  the 
defendant  proposed  to  give  evidence  that  the  legal  estate  in  the 
manor  was  not  vested  in  Sir  E.  Nepean  at  the  time  of  the 
admittance  of  the  defendant's  husband,  which  the  Judge  re- 
jected. And  the  Court  of  B.  R.,  on  motion  for  a  new  trial, 
held  that  the  defendant  could  not  dispute  the  title  of  the  lord, 
her  husband  having  been  admitted  by  him  and  acknowledged 
himself  to  be  his  tenant.  But  it  would  appear  that  the  rule 
does  not  extend  to  gavelkind  lands,  nor  to  those  instances 
where  the  widow  takes  only  a  portion  of  the  land,  for  there  her 
entry  is  necessary  : — and  if  the  heir  should  refuse  to  assign  the 
widow  freebench,  she  must  resort  to  a  plaint  in  nature  of  a  writ 
of  dower  (ft). 

Where  the  husband's  dying  seised  is  not  essential  to  the 
wife's  right  to  dower,  as  in  gavelkind  lands,  and  she  has  a  pro- 
vision by  way  of  jointure  charged  upon  other  land,  which  is 
relied  upon  as  a  protection  against  freebench,  care  should  be 
taken  on  the  part  of  a  purchaser,  to  ascertain  that  there  is  a 
good  title  to  the  lands  so  charged ;  this  is  more  particularly 
essential  in  copyhold  cases,  because  lands  of  that  tenure  are  not 
within  the  statute  of  uses  and  jointures  (c). 

Some  observations  on  the  practice  of  joining  the  wife  in  the 
surrender  of  copyholds,  will  be  found  under  the  head  of  copy- 
hold assurances,  and  the  reader  is  also  referred  to  Chap.  IV. 
post.  tit. '  Election.' 

184    Jurden  v.   Stone,   Hutt.  18.  1  Dow.  &  Ry.  243. 

Howard  v.  Bartlet,  Hob.  181.   Vide  (b)  Post.  tit. '  Cuatomarj  Plaints.' 

also  post.  tit. '  Admittance.'  (c)  Post.  tit. '  Statutes.'   And  see 

(a)  Doe  d.  Sir  E.  Nepean,  Bart.,  Vemon's  case^  4  Co.  1.  b. 
r.  Budden,  5  Barn.  &  Aid.  626.  S.  C. 
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OF  CURTESY  (a). 

We  have  already  seen  that  curtesy  is  only  a  collateral  quality 
in  copyholds^  and  cannot  exist  but  by  custom^  therefore,  as  in  the 
case  of  freebench  (b),  the  custom  of  each  particular  manor  must 
be  resorted  to,  to  ascertain  the  quantity  and  extent  of  the  inte- 
rest of  the  husband  in  the  lands  of  a  feme  copyholder  (c) :  it  is 
generally  an  estate  for  the  life  of  the  husband  if  there  be  issue, 
as  at  common  law,  but  in  gavelkind  lands  a  moiety  only,  so  long 
as  he  continues  unmarried,  and  even  though  there  be  not  any 
i6sue« 

It  is  said,  that  if  the  custom  is  for  a  man  taking  a  copyholder 
to  wife,  and  having  issue,  and  outliving  her,  to  be  intitled  to 
curtesy,  he  has  no  right,  unless  the  wife  is  seised  of  the  estate 
at  the  time  of  the  marriage  (d) :  this  authority  has  been  doubt- 
ed (e),  but,  as  it  appears  to  me,  without  any  cause ;  for,  if  the 
wife's  right  accrued  after  the  marriage,  how  could  it  be  said 
that  the  husband  married  a  copyholder  ?  And  it  is  to  be  recol- 
lected, that  all  customs  of  such  nature  are  to  be  construed 
strictly. 

Influenced  by  that  rule,  I  apprehend,  that  where  the  cus* 
tom  of  the  manor  allows  of  curtesy^  only  on  the  wife's  dying 
seised,  the  dying  seised  is  essential,  in  analogy  to  the  case  of 
dower ;  but  a  special  custom  of  that  nature  would  not  operate 
unfavourably  to  the  husband,  as  it  is  equally  out  of  the  wife's 
power  to  make  any  disposition  of  her  copyhold  as  of  her  free- 
hold property,  without  the  concurrence  of  her  husband  {J^. 

(a)  Formerly  the  estate  of  the  hus-  S.  C.  {Ewer  v.  AHwicke,)  1  And* 

band  in  his  wife's  lands  was  termed  192.  Rob.  Oav.  b.  2.  c.  1. 
his  dower,  equally  with  the  estate  of         (d)  Sir  J.  Savage? s  case^  2  Leo. 

tiie  widow  in  the  lands  of  her  has-  109.  S.  C.  cited  in  Beale  &  Langlei/t 

band.    Rob.  Gay.  b.  2.  c  1.  p.  136.  lb.  208.   Oilb.  Ten.  326.  Fisher,  43. 
See   also  Index  to  Fitzh.  Abr.    2         (e)  See   Clements  v.   Scudamore, 

Watk.  on  Cop.  68.  ante,  p.  32. 

(^b)  Ante,  p.  59.  (J')  A  custom  for  her  to  do  sq 

(c)  Ever  ▼.  AHm,   Mo.  271-2.  would  be  bad,  ante,  p.  28. 
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Mr.  Watkins  seems  to  have  thought,  that  where  the  custom 
does  not  expressly  require,  that  there  should  be  issue,  the  birth 
of  issue  is  not  essential  to  give  the  husband  a  title  (a)  ;  but  I 
should  apprehend,  that,  when  curtesy  is  allowed,  if  the  custom 
is  silent  with  respect  to  there  being  issue,  the  rule  of  the  com- 
mon law  would  prevail. 

But,  where  curtesy  is  allowed  by  the  custom  of  the  manor, 
there  is  the  same  distinction  between  curtesy  and  freebench^  in 
favour  of  the  husband,  as  between  curtesy  and  dower  at  com- 
mon law ;  therefore,  even  of  a  trust  of  copyholds,  the  husband 
may  be  tenant  by  the  curtesy  (b). 

Though  the  law,  as  to  freehold  lands,  vests  the  estate  by 
curtesy  in  the  husband#  without  assignment,  and  even  without 
entry,  if  the  wife  is  already  in  possesion,  and  prevents  the  heir 
from  entering  and  acquiring  seisin  (c),  yet,  I  apprehend,  if  the 
husband  takes  only  a  portion  of  the  wife's  copyhold  land,  so 
that  his  interest  cannot  be  considered  as  a  continuation  of  her 
estate,  an  assignment  and  entry  are  equally  as  necessary  as  in 
the  case  of  freebench  (d). 

Where  the  title  of  the  wife  is  complete  against  all  persons 
but  the  lord  in  respect  of  his  fine,  as  where  she  takes  by  de- 
scent, the  non-admittance  of  the  wife  will  not  affect  the  hus- 
band's right  to  the  customary  curtesy  (e) :  and  it  is  dbservable, 
that  in  Doe  &  Brightwen,  the  only  evidence  on  the  rolls,  of 
the  husband's  right  to  curtesy,  was  three  instances  of  the 
admission  of  husbands,  whose  wives  had  been  previously  ad- 
mitted. 

{a)  2  Vol.  on  Cop.  93.  And  see  I  (c)  Watk.  on  Desc  82. 

Vol.  ib.  273-4,  cites  Rob.  Oav.  b.  1.         (d)  Post.  tit. '  Admittance.  (Baton 

c.  1.  p.  136, 150.  [179, 196. 3d  Ed.]  and  Feme.)' 

(6)  2  Bl.  Com.  337.     Sfveeiapple         (e)  Doe  d.  Milner  v.  Bngkiwen, 

y.  Bindon,  2  Vera.  536.     Cunning-  10  East,  583 ;  and  see  Ever  &  Aston, 

ham  y.  Moody,  1  Ves.  176.  2  Watk.  or  Ewer  &  Astwicke,  ubi  sup.  6  Vin. 

on  Coo,  80,  96.  Cop.  (H.  e.)  pi.  2.  Calth.  Read.  45. 
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OF  PARTICULAR  STATUTES 
i^ecting,  and  not  affecting,  Copyholds. 

Before  we  quit  the  subject  of  the  peculiar  properties  of 
eopyhold  tenure,  contrasted  with  the  incidental  qualities  of 
frank  or  freehold  tenure,  it  appears  to  me  desirable  to  consider 
of  the  applicabOity  of  particular  statutes  to  copyhold  lands, 
when  not  expressly  named  in  them  :  and  in  which  we  are  es- 
sentially aided  by  the  following  exposition  of  Lord  Coke  :  viz. 
that  when  an  act  of  parliament  altereth  the  service,  tenure  or 
interest  of  the  land,  or  other  thing  in  prejudice  of  the  lord  or 
tenants  of  the  manor,  there  the  general  words  of  such  act,  ex- 
tend not  to  copyholds  (a) :  but,  when  an  act  is  generally  made 
for  the  good  of  the  coinmonwealth,  and  no  prejudice  may  ac- 
crue by  reason  of  the  alteration  of  any  interest,  service,  tenure, 
or  custom  of  the  manor,  there,  usually,  copyholds  are  within  the 
general  purview  of  such  acts  (J). 

Conformable  to  this  rule,  copyholds  are  held. 


To  be  within 


The  statute  of  Merton,  20  Hen.  3.  c  L  giving  damages  on 
a  recovery  in  a  writ  of  dower  (c). 


{a)  It  was  oa  this  principle  that 
capfhfAdA  were  held  not  to  be  within 
the  act  12  Car.  2,  of  Regicides.  See 
Duke  qf  York  v.  Marsham,  Hard. 
432.  Lard  CommalU/s  case,  2  Vent. 
3a  et  vide  1  Show.  287.  Carth.  205. 

(b)  Co.  Cop.  g.  63.  Tr.  122.  Hey- 
dan's  case,  3  Co.  8,  9.  Moore,  128. 
SaT.  66-7'  Rowden  v.  MaUter,  Cro. 
Cm.  43.  GUnter  r.  Cope,  Carth.  205. 
S.  C. 3  Ler.  327.    &C.4Mod.83, 


84^.  S.  C.  Holt,  159.  S.  C.  Skin. 
296,  305.  S.  C.  1  Salk.  185.  Doe  d. 
Watson  y.  Routledge,  Cowp.  710.    1 

Bac.  Ab.  711- 

(c)  Skatp  h  Thompson,  4  Co.  30. 
b.  S.  C.  Cro.  Eli2.  426.  S.  C.  Mo. 
410.  1  Roll.  Abr. 600.  Co.  Cop.  s.  55. 
Tr.  126 ;  and  see  1  Inst.  s.  36.  2 
Inst.  80.  Cro.  Car.  43.  in  Rowden  8c 
Malster.  Ante,  tit. '  Freebench.' 

h2 
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The  3d  and  4th  chapters  of  West.  2.  13  Ed.  1.  giving  a 

€ui  in  vita  upon  a  discontinuance  by  the  baron ;  a  receit  upon 

the  baron  s  refusal  to  defend  the  wife's  title ;  and  a  quod  ei  de- 

forceat  to  particular  tenants  :  and  also  the  32  Hen.  8.  c.  28. 

giving  an  entry  in  lieu  of  a  cvi  in  vita  (a). 

The  4th  Hen.  7.  c.  24.  making  fines  a  bar  on  five  years 
non-claim^  but  this  is  only  where  a  fine  is  levied  by  a  disseisor^ 
or  by  the  feoffee  of  a  cqpyholder,  as  a  fine  by  a  copyholder  is 
void  (b). 

The  32  Hen.  8.  c.  2.  21  Jac.  1.  c.  16.  of  limitations  of  ac- 
tions^ &c«  (c).  But  an  action  by  the  lord  for  a  fine  on  admis- 
sion to  copyholds,  is  not  within  the  stat.  of  2 1  Jac.  (d) 

lb.  c.  9.  against  maintenance,  champerty,  and  buying  of 
titles  {e). 


(a)  Heydon's  case^  3  Co.  9.  Co. 
Cop.  8.  b5.  Tr.  126.  Eoroden  &  MaU 
Her,  Cro.  Car.  43.  Rostvelts  case, 
J) J.  264.  a.  Sav.  67-   Gilb.  Ten,  109. 

2  Vol.  Watk.  on  Cop.  36,  189,  190. 
Sed  quasre,  as  to  the  32  H.  8.  c.  28. 
and  see  Kitch.  173.  Post.  106. 

(6)  Fermor's  case,  3  Co.  77»  a. 
Saffyn's  case,  5  Co.  123.  b.  Margt. 
Podger's  case,  9  Co.  105.  a.  Co.  Cop. 
s.  55.  Tr.  126.  Hotvlet  v.  Carpenter, 

3  Keb.  775.  S.  C.  1  Vent.  311.  So- 
Hard  Sc  Everat's  case,  1  Leo.  99. 
Arckhold  V.  Cook,  Noy,  23,  cites 
MUls  V.  Bradley,  T.  2  Jac.  C.  B.  2 
Inst.  516,  Freeman  v.  Barnes,  1  Sid. 
458.  Preston  on  Conv.  1  Vol.  260, 
301.  2  Sanders  on  Uses  and  Trusts, 
17.  Shep.  T.  21-2.  6  Vin.  Cop. 
(O.  d.)  pi.  13, 14.  Doe  d.  Tarrant 
et  al  V.  Heilier  et  at.  3  T.  R.  173, 
post  tit.  '  Forfeiture.' 


(c)  6  Ed.  6.  Bro.  Limitations,  pi. 
2.  Kitch.  167.  Lyford  v.  Coward,  2 
Ch.  Ca.  151.  S.  C.  1  Vem.  195. 
Knight  &  Adamson,  2  Freem.  106. 
Com.  Dig.  temps.  (6.  1.)  Glover  & 
Cope,  ante,  p.  99.  (but  see  more  par- 
ticularly the  report  in  3  Le7.  and  4 
Mod.)  Shaw  &  Thompson,  Mo.  411. 
Heydon's  case,  lb.  128.  Doe  &  HeU 
Her,  3  T.  R.  172.  Gilb.  Ten.  178.  2 
Watk.  on  Cop.  37-  Post.  tit. '  Eject- 
ment' and  '  Customary  Plaints.'  But 
the  4  s.  of  32  H.  8.  c.2,  as  to  Avow- 
ry  for  rent,  suit,  or  service,  does  not 
extend  to  casual  services, -as  Homage, 
Fealty,  and  Heriot ;  nor  does  it  ex- 
tend to  Reliefs.  BeviTs  case,  4  Co. 
10.  b.  11.  a.  2  Inst.  96. 

(d)  1  Lev.  273.  2  Saund.  64.  2 
Keb.  536,  post.  tit. '  Fine.' 

(e)  Co. Lit. 369.  b.  Kiie&Queit^ 
ton's  case,  4  Co.  26.  a.    Co.  Cop.  a. 


CH.  11.  J 


STATUTES. 


101 


lb.  c  d4.  giving  grantees  of  reversions  a  right  of  entry^  and 
of  action^  against  lessees  ( a)* 

The  27  Eliz.  c.  4.  of  fraudulent  conveyances  (i). 

The  1  Jac.  c.  16.  21  Jac.  c.  19.  of  bankrupts^  and  this  by 
construction^  copyholds  being  expressly  mentioned  in  13  Eliz. 
c.  7.  (c).  [^But  the  three  last  mentioned  acts  were  all  repealed 
by  the  6  Geo.  4.  c.  16.] 

The  65th  sect,  of  6  Geo.  4.  c.  16.  authorising  the  commis- 
sioners to  sell  any  lands^  tenements,  or  hereditaments,  v^hereof 


55,  Tr.  136.  Glover  &  Cope,  sup. ; 
(bat  see  more  particularly  the  report 
in  3  Lev.  and  4  Mod.)  Rowden  & 
MaUter,  Cro.  Car.  43. 

(a)  Glover  v.  Cope,  sup.  Baker  v. 
BiTtf/br^,  1  Keb.  357.  WehhY.Rut^ 
sell,  3  T.  R.  398,  401 :  but  this  was 
formerly  doubted^  vide  Co.  Cop.  s.  54. 
Tr.  125.  Piatt  v.  Plommer,  Cro.  Car. 
24.  Beal  v.  Brasier,  Cra  Jac.  305. 
S.  C.  {Brasier  v.  Beale.)  Yelv.  222. 
8.  C.  1  Brownl.  &  Goldsb.  149.  Swin- 
nertom  y.  Miller,  Hob.  177-3.  Lex 
Cost.  253  ;  and  it  is  to  be  observed^ 
that  even  before  the  stat.  of  4  Ann. 
c  16,  it  was  held,  that  an  attorn- 
ment to  the  surrenderee  of  a  rever- 
sion of  copyholds  was  unnecessary, 
the  surrender  and  admittance  being 
in  the  nature  of  an  attornment,  or  at 
least  supplying  the  want  of  it,  vide 
Black  y.  MoU,  Sir  T.  Raym.  18.  S. 
C.  1  Ley.  40.  S.  C.  1  Keb.  93.  Swin-^ 
nerion  y.  MUler,  sup.  1  Leo.  297*  ca. 
408-  3  Leo.  197.  ca.  247.  4  Leo.  230. 
ca.352.      ^ 

(6)  Assignees  of  the  reyersion  of 
pari  of  the  demised  premises  are  with- 


in this  statute.  Twynam  y.  Pickard, 
2  Bam.  &  Aid.  106.  Glover  &  Cope, 
ubi  sup.  (but  see  particularly  the  re- 
port in  3  Lev.)  Doe  d.  Watson  y. 
Routledge,  Cowp.  709.  S.  C.  cited  in 
Dougl.  716,  (n.  1.)  and  in  Roberts' 
Fraud.  Conv.  447 ;  and  see  2  Watk. 
on  Cop.  191.  Evans'  Stat.  1  Vol.  p. 
392.  Sed  qucere,  and  see  Bull,  N.  P. 
108.  Rob.  Fraud.  Conv.  447-  n.  (b). 
Atherl.  Marr.  Sett.  206. 

(c)  Crisp  v.  Pratt,  Cro.  Car.  650. 
S.  C.  Mar.  34.  S.  C.  W.  Jones,  437- 
1  RoU.  Abr.  523.  pi.  5.  Gilb.  Ten. 
182.  6  Vin.  Cop.  (O.  d.)  pi.  35-6. 
Parker  &  Bleeke,  Cro.  Car.  668.  S.C. 
W.  Jones,  451.  Doe  &  Clark,  5 
Bam.  &  Aid.  458. 

QN.  B.  No  time  was  limited  by 
the  act  of  13  Eliz.  c.  7>  for  the  in- 
rolment  of  the  bargain  and  sale  of  the 
commissioners,  but  the  act  of  21  Jac. 
c.  19,  authorising  the  commissioners 
to  convey  the  intailed  estates  of  a 
bankrupt,  required  that  the  bargain 
and  sale  should  be  inrolled  within 
six  lunar  months.^ 
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a  bankrupt  is  sdsed  in  possession^  reversion^  or  remainder ;  for 
copyholds  are  excepted  in  the  previous  section^  where  the  same 
general  v^  ords  **  lands^  ftc."  are  used  (a). 

The  12  Car.  2.  c.  24.  s.  8.  enabling  the  father  to  appoint  a    . 
guardian  to  his  children^  if  the  custom  does  not  give  the  ward- 
ship to  the  lord  ;  contra,  if  it  does :  this,  at  least,  is  the  dis- 
tinction made  by  Mr.  Watkins,  and,  as  I  submit,  upon  very 
just  principles  (ft). 

The  7  Anne,  c.  19,  authorising  infant  trustees  to  convey  (c). 


(a)  By  1  Sc  2  W.  4.  c  56.  b.  20, 
the  real  estates  of  a  bankrupt,  which 
by  the  act  of  6  Geo.  4,  were  directed 
to  be  conveyed  by  the  commissioners 
to  the  assignees  (vis.  the  freehold 
estates),  are  vested  in  the  assignees 
npon  their  appointment,  without  any 
oonvejanoe. 

(6)  2  Watk.  on  Cop.  104,  195. 
Hntt.  17-  But  see  3  Salk.  177- 
Clench  v.  Cudmore,  Lutw.  1 190.  8.  G. 
3  Lev.  395;  and  see  1  Lord  R«ym. 
132^,  in  Wade  v.  Baker  &  CoU. 
EgkUnCs  case,  2  lU^.  Abr.  40,  Garde 
P.  The  King  v.  TXe  Inhab.  of  Wilbg, 
2  Man.  &  Selw.  503.  Vide  ahio  Co. 
Cop.  s.  23.  Tr.  20. 

(c)  Doe  &  Morgan,  7  T.  R.  104. 
And  see  Nailer  &  Strode,  2  Ch.  K. 
392.  But  Richards,  C.  B.,  doubted 
as  to  copyholds  being  within  the  sta- 
tute of  Anne,  in  exparte  Janaway,  7 
Pri.  689.  In  exparte  Anderson,  5 
Ves.  240,  an  infant  trustee  was  or- 
dered to  convey  an  estate  in  Cal- 
cutta ;  and  see  several  cases  cited  ib. 
242,  where  the  Court  ordered  in&nts 
to  convey  estates  in  the  Colonies,  the 
act  being  general. 

In  exparte  Johtuon,  3  Atk.  559, 


Lord  Hardwicke  made  an  order  that 
an  inftmt  trustee,  tenant  in  tail, 
should  convey  by  a  oommoti  lei^yerf. 
See  also  exparte  Barnes,  lb,  164.  £a> 
parte  Smith,  Ami).  624.  In  each  of 
those  cases  a  doubt  wa^  at  first  enter- 
tained by  the  Lord  Chancellor,  whe- 
ther there  ou^t  not  to  be  an  appK- 
cation  for  a  Privy  Seal :  and  see  1  P. 
W.  538.  But  in  exparte  Joknsom, 
Lord  Hardwicke  made  the  order,  on 
the  ground  of  the  act  being  general, 
that  the  in&nt^AottU  convey  lands  as 
the  Court  by  order  should  direct.  And 
in  exparte  Moire,  3  Atk.  479,  a  feme 
covert,  the  infant  heir  of  a  mortgagee 
in  fee,  was  directed  to  convey  by  fine. 
And  see  Anon.  Corny.  615. 

The  Stat,  of  Anne  ^tended  to  thoae 
cases  only  wbeie  the  in&nt  was  «  dry 
trustee,  and  not  to  cases  where  there 
was  a  trust  to  be  executed.  Blaick 
&  AgnisY.  fVilder andoihean,  1  Atk* 
42Q.  See  also  Dick.  Cb.  Ca.  400,  m 
Riggs  V.  Sykes.  Ib.  392,  in  Chmd- 
ler  V.  Beard,  2  Cox.  Ch.  Ca*  221,  ia 
AH.  Gen.  v.  Pomfrei.  Ib.  4S2.  17 
Ves.  383.  But  see  exparU  Knigkf, 
Lady  Teynham  v.  Head,  81  Jan. 
1799,  Chan,  cited  Sugdea  Vend.  & 
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So  therefore,  withm  the  act  of  6  Geo.  4.  c.  74.  (repealing  the 
last-mentioned  act).  And  copyholds  are  expressly  included 
in  1  W.  4.  c.  60.  s.  6.  &  13.  (repealing  the  6  Geo.  4.),  under 
the  rules  of  interpretation,  s.  11.  [^Note.  See  similar  act  to 
7  Anne,  as  to  the  duchy  of  Lancaster,  and  counties  palatine  of 
Chester,  Lancaster,  and  Durham,  and  the  principality  of  Wales, 
4  Geo.  2.  c  16.  repealed  and  altered  by  6  Geo.  4.  c.  74.  Vide 
also  as  to  lands  within  the  same  duchy,  counties  palatine,  and 
principality,  the  7th  sect,  of  the  act  of  1  W.  4.)] 

The  4th  Geo.  2.  c.  28.  s.  6.  of  distress  for  rent  arrear  (a). 


P.  184.  n.  [8  Ed.3    It  was  express- 
ly held  in  exparte  Chtuteney,  1  Jac. 
56,  that  an  inflEuit  trustee  for  sale  was 
not  within  the  stat.  of  7  Anne ;  and 
the  M.  R.  expressed  a  doubt,  whe- 
ther the  fact  that  the  ce^iuy  que  trusts 
were  competent  to    consent^  could 
make  a  difference.     But  it  should 
seem  that,  in  practice,  where  the 
cestuy  que  trusts  are  adults  and  free 
from  disabilities,  the  Court  on  peti- 
tion  for  a  conveyance  to  their  nomi- 
necy  wiU  treat  the  in&nt  as  a  trustee 
within  the  sUtute.  See  n.  (a.)  to  ex* 
pmrte  Ckasteney,  sup.     In  the  above 
case  oiexparie  Janaway  (7  Pri.  689.) 
the  Court  of  Exchequer  refused  to 
compel  the  infant  heir  of  a  vendor, 
who  had  sold  for  a  valuable  consider- 
aticHi,  and  received  the  purchase  mo- 
ney in  his  lifetime^  to  surrender  to 
the  purchaser  under  the  statute  of 
Anne.    And  see  Sugd.  Vend.  &  P. 
182.  CSth  £d.n  Feame's  Posth.  236. 
l^esther  the  7  Anne>  nor  the  6 
6eob  4t,  applied  to  constructive  trusts^ 
I}ew  ▼.  Clarke,  4  Russ.  511.     King 
T.  Turner,  2  Sim.  549;  but  the  6 
Geo,  A,  extended  to  cases  where  the 
trustee  had  some  beneficial  interest. 


or  some  duty  to  perform,  so  as  to  en^ 
able  conveyances  to  be  tnade  to  vest 
trust  estates  in  a  new  trustee  or  trus» 
tees  duly  appointed,  alone  or  Jointly 
with  the  continuing  trustee  or  trustees. 
(see  s.  10).  And  the  15th  sect,  of  1 
W.  4,  extends  its  provisions  generally 
to  trustees  having  some  beneficial  io- 
terest,  or  some  duty  to  perform ;  but 
enacts,  that  in  any  such  case,  and  in 
every  case  of  a  mortgagee,  (not  being 
a  naked  trustee,)  the  Court  of  Chan>- 
eery  may  direct  a  bill  to  be  filed,  to 
establish  the  right  of  the  party  seek- 
ing the  conveyaifce.  The  act  (^  1 
W.  4,  also  extends  to  several  eases  of 
constructive  and  resulting  trusts: 
vide  s.  16, 1?)  18.  And  an  import- 
ant alteration,  in  practice,  has  been 
introduced  by  the  22d  sect.,  by  the 
authority  it  gives  to  the  Court  of 
Chancery  to  direct  a  conveyance  to 
be  made  to  new  trustees,  upon  an  ap« 
plication,  by  petition,  under  the  pro^ 
visions  of  the  act,  without  a  bill  being 
filed  for  the  purpose.  Vide  extract 
from  this  act  in  the  Appendix. 

(a)  2  Watk.  on  Cop.  181-2, 191 ; 
and  see  n.  150.  to  Watk.  Gilb.  Ten. 
p.  468.  Fisher,  13a 
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The  9  Geo.  2.  c.  36.  commonly  (though  improperly)  called 
the  statute  of  mortmain  (a). 

The  1 1  Geo.  2.  c  19.  s.  15.  authorising  the  executors  of  a 
tenant  for  life  to  recover  a  proportion  of  the  rent  from  an  under 
tenant^  whose  estate  determines  on  the  death  of  such  tenant  for 
life  (b). 

The  8th  sec.  of  17  G.  3.  c.  26.  (for  registering  the  grants 
of  life  annuities^)  mentioning  certain  cases  to  which  the  act 
should  not  extend  (c). 


Not  to  be  within 


The  20  Hen.  3.  c.  10.  of  Merton,  authorising  suit  by  at^ 
tomey  (df). 


(a)  Aliamey  General  r.  Lord  Wey^ 
tnaulh,  Amb.  20.  Arnold  ▼.  Chap- 
man, 1  Ves.  108.  Attorney  General 
y.  Andrews,  ib.  225.  Doe  d.  Hon- 
son  y.  Waterton,  3  Bam.  &  Aid*  149. 
2  Watk.  on  Cop.  192.  Post.  tit. '  Suf  • 
render.'  But  see  2  J.  B.Moore, 619, 
in  Bronfn  &  Ramsden,  And  see  as  to 
the  proper  Mortmain  Acts,  15  Vin. 
479,  et  seq. 

(6)  A  tenant  in  tail  who  dies  trith- 
out  issue,  being  in  law  Considered  as 
a  tenant  for  life  only,  or  at  least  as 
haying  only  an  estate  for  life,  (and 
the  preamble  of  the  act  speaks  of  per- 
sons haying  estates  for  life,)  is  within 
this  statute.  Paget  y.  Gee,  Amb.  198. 
S.  C.  9  Mod.  482.  QSth  Ed.]  S.  C. 
1  Bum,  J.,  633.  So  also  is  a  rector, 
8  Ves.  308. 

(c)  See  53  G.  3.  c.  141.  which  re- 
peals the  act  of  17  G.  3.  but  so  as 
not  to  affect  annuities  previously 
granted :  the  10th  sect,  of  53  6.  3. 


(by  which  certain  cases  are  excepted 
out  of  the  provisions  of  the  act,)  ex- 
pressly  mentions  copyholds. 

An  annuity  secured  on  lands  in  fee 
of  equal  annual  value  was  not  re- 
quii^  to  be  r^stered  under  the  act 
of  17  Geo.  3.,  although  the  annuity 
was  'also  secured  on  leasehold  pro- 
perty.   Exparte  Michell,  2  East,  137* 

Nor  was  it  necessary,  in  order  to  ex- 

• 

empt  the  deed  from  registry,  that  the 
annual  Value  should  be  above  reprises. 
Shrapnel  V.  Vernon,  2  Bro.  C.  C.  271. 
But  under  the  elcemption  clause  of 
53  Geo.  3.  it  is  required  that  the 
estates  charged  should  be  of  equal 
or  greatelr  annual  value  than  the  an- 
nuity, over  and  above  any  other  oir- 
nuity,  and  the  interest  of  any  principal 
sum  charged  or  secured  thereon,  qf 
which  the  grantee  had  notice  at  the 
time  qf  the  grant.  See  the  act  of  53 
Gea  3.  in  the  Appendix. 

(d)  Sir  John  Braunche's  case,  1 
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Nor  the  52  Hen.  3.  c.  9.  of  Marlborough,  giving  contribu- 
tion for  suit  (a). 

Nor  6  Ed.  1.  c.   12.   of  Gloucester,  as  to  foreign  war- 
ranty (A). 

Nor  the  stat   of  Acton  Bumel,  de  Mercatorihus.     11 
Ed.  1.  (c). 

Nor  the  13  Ed.  1.  c  1.  West.  2.  de  dams(d). 

Nor  the  13  Ed.  1.  c.  18.  of  elegit  (e). 

Nor  the  17  Ed.  2.  c.  9.  wardship  of  idiots  (/). 

Nor  the  16  R.  2.  c.  5.  as  to  the  Pope's  bulls  (g). 

Nor  the  1 1  Hen.  7.  c.  20«  of  discontinuance,  and  of  aliena- 
tion by  wife  of  the  lands  of  her  deceased  husband  (h). 

Nor  the  27  Hen.  8.  c.  10.  of  uses  and  jointures  («). 


Leo.  104.  2  Inst.  100.  2  Vol.  Watk. 
o&Cop.  106, 189,  192. 

(fl)  See  2  Inst.  117-  F.  N.  B.  162. 
2  Watk.  on  Cop.  179, 192. 

(b)  2  Inst.  324. 

(c)  Heifdon's  case.  Mo.  128.  Sa7. 

e?. 

(d)  Ante,  tit. '  Estates  Tail.' 

(e)  Hofdon's  case,  sup.  Co.  Cop. 
«.  53,  Tr.  123.  Cro.  Car.  44.  Ante, 
p.«). 

(/)  Co.  Cop.  8.  bb.  Tr.  125.  Supp. 
1 21.  Gilb.  Ten.  186,  223.;  and  see 
Beverley's  case,  4  Co.  126.  Tour  son's 
ewe,  8  Co.  170.  Ante,  p.  65. 

ii)  Co.  Cop.  s.  53.  Tr.  123.  Gilb. 


Ten.  186.  2  Watk.  on  Cop.  193. 
5  East,  524. 

(Ji)  Harrington  v.  Smith,  2  Sid. 
41,  73.  Qlover  &  Cope,  ubi  sup.; 
(and  see  particularly  the  report  in  4 
Mod.)  2  Ves.  358,  n.  But  where 
the  freehold  had  been  conveyed  to 
the  husband  and  wife,  joint  copy- 
holders in  fee,  and  to  the  heirs  of 
their  bodies,  the  entry  of  the  heir  of 
the  husband,  under  this  statute,  was 
held  to  be  lawful,  the  copyhold  in- 
terest being  extinguished  by  such 
conveyance.  Stockbridge^s  case,  Cro. 
Eliz.  24.  Vide  also,  14  Vin.  549.  n. 

(i)  Kitch.  168,  170.    See  the  re^ 


106 


STATUTES. 


[PART  I. 


Nor  the  31  Hen.  8.  e.  1.  32  Hen.  8.  c.  32.  8  &  9  Will.  3. 
c.  31.    7  Anne,  c.  18.  of  partition  (a). 

Nor  32  Hen.  8.  c.  28.  as  to  leases  by  tenants  in  tail,  or  per* 
sons  seised  in  right  of  their  wives  or  churches  (&)• 

Nor  s.  6.  of  the  same  statute,  relative  to  discontinuance  by 
the  husband  of  the  wife's  land  (c). 


port  of  Glover  &  Cope,  in  4  Mod. 
Walker  v.  Walker,  1  Ves.  54.  Co. 
Cop.  8.  54.  Tr.  124-n5.  Harrington 
y.  Smith,  2  Sid.  41,  73-  Rofvden  ▼. 
Malsier,  Cro.  Car.  44.  2  Ves.  257, 
in  Rigden  y.  Vallier,  Leaper  y.  Booth, 
1  Keb.  627.  Qladsione  y.  Ripley,  2 
Eden  59,  60.    1  Swanst.  447.  n*  a- 

(a)  Kitch.  167*  Co.  Cop.  s.  54 
Tr.  125.  Gilb.  Ten.  185.  Rowden  y. 
Malster,  sup.  Co.  Lit.  187*  a.  N.  2. 
Burrell  v.  Dodd,  3  Bos.  &  Pul.  378.; 
and  see  Oakley  &  Smith,  Amb.  369^ 
S.C.  1  Eden  260.  HoUoway  v.  Berke- 
ley, 6  Barn.  &  Cress.  11.  Post,  at 
the  end  of  tit.  *  Aid  of  the  Courts  of 
Equity.'  ^N.B.  Cu8t(»narjr  freeholds 
are  not  within  these  statutes,  Amb. 
268.  3  Bos.  &  Pull.  378.  Post,  tit. 
'  Customary  Freeholds  or  Privileged 
Copyholds.']] 

It  has  been  said,  that  parceners  of 
copyhold  cannot  make  partition  with- 
out the  lord's  license.  N.  1.  Co.  Lit. 
59.  a.  cites  P.  41  Eliz.  B.  R.  Fuller 
&  Terry.  Hal.  MSS.  et  yide  Calth. 
Read.  75,  who  says,  it  was  agreed  in 
the  Duchy  Chamber,  12  Eliz.  that 
if  two  joint  Qtenants,]  copyholders 
in  fee,  make  partition,  it  is  good,  and 
no  forfeiture,  nor  alienation. 

(6)  Co.  Cop.  s.  54.  Tr.  125.  Gilb. 


Ten.  179,  185.  Skeere  k  Pentor, 
Litt.  Rep.  304  But  as  a  copyholder 
is  only  a  tenant  at  will,  in  contem- 
plation of  law,  a  grant  by  copy  of 
court  roll  in  fee,  for  life,  or  years,  is 
a  sufficient  letting  to  hrm  within  the 
statute,  to  authorise  a  lease  of  the 
freehold  interest.  Dean  and  Chapter 
of  Worcester's  case,  6  Co.  37-  S.  C. 
called  Baugh  y.  Haynes,  Cro.  Jac 
76,  cites  Sir  James  Marvin's  case,  7 
Eliz.  And  see  Banks  v.  Brown,  Mo. 
750.  S.  C.  Noy,  110.  Lord  Norris's 
case,  Noy,  106.  Lex  Cust.  251.  Co. 
Lit.  44.  b.  Vide  also  Oilery  Monastery 
case.  Say.  66,  1  Leo.  4.  4  Leo.  117- 
Heydon^s  case,  3  Co.  7-  S.  C.  Mo. 
128.  S.  C.  Say.  66.  Et  yide  Thread- 
needle  &  Lynham,  1  Mod.  203.  S.  C. 
2  Mod.  57.  S.  C.  3  Keb.  372. 

Mr.  Watkins  thought  that  a  lease 
by  license  of  the  lord,  or  under  a  spe* 
dal  custom  authorising  a  copyholder 
to  demise  for  21  years,  would  be 
within  the  statute,  and  bind  the  issue, 
wife,  or  successor.  See  2  yol«  on 
Cop.  194,  (n.  g.)  2d  Ed.;  but  the 
author  oannot  acquiesce  in  the  grounds 
of  this  opinion. 

(c)  BuOock  y.  Dihley,  Mo.  596. 
S.  C.  Poph.  38.  GUb.  Ten.  178-9. 
Ante,  p.  59. 
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Nor  the  32  Hen.  8.  c*  37.  empowering  executors  to  dis- 
train (a). 

Nor  the  stat  of  wills,  32  Hen.  8.  c.  1.  34  &  35  Hen.  8. 
c  5.  29  Car.  2.  c.  3.  (6),  though  it  was  formerly  thought  that 
copyholds  were  within  the  7th  and  9th  sections  of  29  Car.  2. 
as  to  declarations  and  assignments  of  trusts  (c). 

Nor  13  Eliz.  c.  4.  25  Geo.  3.  c.  35.  of  crown  debtors  {d). 


(a)  Apjdeton  ▼.  Doify  or  Baily, 
YelT.  135.  S.  C.  1  Brownl.  102. 
Sands  v.  HempstoHf  2  Leo.  109. 
Bull.  N.  P.  57.  Supp.  Co.  Cop.  8. 
21.  Tr.  216.  2  Watk.  on  Cop.  182, 
195.  Toll.  Exor.  452.  Brad.  Dist. 
77*  2  Bac.  Abr.  282.  marg.  Bat  see 
per  Eyre,  J.  Carth.  91.  QiU).  Ten. 
188.  Applelon  &  DoUy,  sup.  is  an 
ezpreaa  authority,  that  copyholds  ait 
not  induded  in  the  act.  And  the 
point  in  the  ease  in  2  Leo.  was,  whe- 
ther the  exeeotor  of  a  grantee  <tf  a 
rent  ehaifpej  granted  by  the  lord  of  a 
manor^  could  distrain  on  lands  held 
by  oi^y  for  life,  and  it  was  held  that 
he  could  not,  for  the  cof^hcdder  not 
only  daimed  by  his  grantor,  but  by 
eostom  (paramount  the  title  of  the 
mit).  SoakoMo.  812.  But  Gilb. 
(Ten.  187*)  citea  the  same  case,  ooAp 
tn,  as  reported  in  2  Leo.  152,  3  Lee. 
£9,  and  considers  thai  the  report  in 
1  Lee.  was  upcm  the  first  hearing  of 
the  cause :  he  states  that  it  was  re- 
BolTed  by  all  the  judges  but  Fenner, 
that  the  copyholds  should  be  chaiged, 
the  custom  being  no  part  of  ibe  t{tle, 
but  only  appelating  how  the  copy- 
holder should  hold ;  and  refers  to  Dy. 
270.  b,  and  1  Leo.  4.  But  it  is  quite 


dear,  that  the  law  is  as  adjudged  in 
die  ease  2d  Leo.  109.  See  Sfoat^ntts 
case,  8  Co.  03.  b.  Sammer  &  Force, 
2  BrownL  208.  Gilbert,  however,  as 
to  the  prindpal  question,  adds,  that 
if  the  case  (2  Leo.)  were  adjudged 
against  the  lands  bdng  charged  in  the 
copyholder's  bands,  yet  that  would 
not  warrant  the  oondusion,  that  the 
statute  in  no  other  part  should  extend 
to  copyhdds,  **  and  that  if  a  rent 
'*  were  granted  out  of  a  cppyhdd  i^ 
**  fee,  and  the  grantee  died,  that  his 
**  exeeators  should  not  have  debt  or 
"  distrain." 

(6)  Tuffndl  V,  Pag$,  2  At|c.  37- 
S.  C.  Barnard*  12.  Atiomey  General 
V.  Barnes  etux.%  Vera.  598.  S.  C. 
Gilb.  £q.  Rep.  5.  ^^At/MPt^AV  ease,  3 
Leo.  82^.  8.  &  Oodb.  15.  4  Leo. 
236.  B)oe  d.  Oilman  t,  Heyhoe^  0 
Sir  W.  Bl.  1114.  Doe  d.  CMv. 
Danpere,  7  £ast,  3^.  Post,  at  the 
beginning  of  tit* '  Devise.' 

ie)  WUkersT,Wiiher3,Amh*}6h 
2  Watk.  on  dap.  191.;  and  see  2 
P.  W.  SOL 

(d)  ILeOfW/ukSalianiy.Xveraf. 
GUb.  Ten.  189.  2  Watk.  on  Cop. 
195. 
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Nor  29  Eliz.  c.  6.  of  recusancy  (a). 

Nor  31  Eliz.  c.  7.  of  cottages  (ft). 

Nor  21  Jac.  c.  16.  of  limitations^  so  as  to  bar  an  action  for 
a  fine  (c). 

Nor  12  Car.  2.  c.  24.  s.  8.  authorising  a  father  to  appoint 
a  guardian  to  his  children  (d). 

Nor  the  29  Car.  2.  c.  3.  s.  12.  14  Geo.  2.  c.  20.  s.  9.  of 
occupancy  (e). 

Nor  the  4  Geo.  2.  c.  10.  authorising  trustees^  being  idiot^ 
lunatic^  or  fion  cof^pos  mentis,  or  their  committees^  to  con- 
vey (y*) ;  and  consequently  not  within  the  1  and  2  Geo«  4.  c.  1 14, 


(a)  Salherd  v.  Evered,  Ow.  37; 
bat  see  S.  C.  (called  Saliard  v.  £ve- 
rai,)  1  Leo.  97>  where  it  is  reported 
differently^  and  as  if  the  Judges  were 
of  opinion  that  copyholds  were  within 
the  equity  of  the  stat. 

N.B.  By  35  Eliz.  c.  2.  s.  5,  it  was 
expressly  provided^  that  if  any  per- 
son having  lands  of  copyhold  or  cus- 
tomary tenure^  and  being  convicted 
of  recusancy^  repaired  not  home  to 
his  or  her  usual  place  of  abode^  not 
removing  from  thence  above  five  miles 
distant,  then  the  person  so  offending 
should  forfeit  such  copyhold  or  cus- 
tomary landj  for  the  life  of  the  of- 
fender, (if  his  or  her  estate  so  long 
continued,)  to  the  lord  of  whom  it 
was  holden,  unless  such  lord  was  a 
recusant  convict,  or  seised  or  pos- 
sessed in  trust  for  such  recusant  co- 
pyhold or  customary  tenant,  and  in 


that  case  the  forfeiture  to  be  to  the 
Queen. 

(6)  Brock  y.  Bear,  1  Bulst.  50.; 
and  see  Stniik's  case,  W.  Jones,  272. 
2  Inst.  737-  CN.B.  This  act  was 
passed  to  prevent  lords  of  great  wastes 
from  converting  the  whole  to  build- 
ing purposes,  to  the  prejudice  of 
agriculture.^ 

(c)  Oilb.  Ten.  178.  Hodgson  v. 
Harru,  1  Lev.  273.  8.  C.  2  Keb. 
536.  2  vol.  Watk.  on  Cop.  195.  1 
voL  ib.  321.  5  East,  524. 

(d)  Gilb.  Ten.  (n.  172.)  p.  476-7- 
Sed  t;u2ethe  authorities  ante,  p.  102. 
n.  b. 

(e)  StnarUe  v.  Penhallow,  Zouch 
d.  Forse  v.  Forse,  ubi  sup. 

(f)  Exparte  Currie,  I  Jac  & 
Walk.  642.  But  it  has  been  thought 
that  copyholds  were  within  the  equity 
of  the  Stat.  See  1  Watk.  on  Ck>p.  63. 
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authorising  the  Lord  Chancellor,  on  petition^  to  order  a  con- 
veyance to  be  made  of  lands,  &c.  vested  in  a  lunatic  trustee,  or 
mortgagee,  (not  found  so  by  inquisition :) — Nor,  as  I  conceive, 
ivithin  the  6  Geo.  4.  c.  74,  for  consolidating  the  laws  as  to 
conveyances  of  estates  vested  in  lunatics,  &c.,  although  the 
word  '  surrender*  was  introduced  in  both  those  acts,  and  more 
pointedly  in  the  latter ;  for  that  word  was  also  used  in  the  act 
of  4  Geo.  2.  [[But  see  now  1  W.  4.  c.  60.  s.  2,  3,  5,  11,  12, 
13,  20,  and  22 ;  and  note  that  this  act,  like  the  act  of  6  Geo. 
4.  as  to  infant  trustees  [^ante  p.  103^,  extends  the  provisions  to 
cases  where  the  trustee  may  have  some  beneficial  interest  in  the 
subject,  or  some  duty  to  perform.     Vide  s.  16,  16, 17,  IS.] 

Nor  the  47  Geo.  3.  c.  74,  '  for  more  eflFectually  securing  the 
payment  of  the  debts  of  traders,'  (and  by  which  the  real  estates 
of  a  trader,  which  would  he  assets  for  payment  of  his  specialty 
debts,  were  made  assets  to  be  administered  in  equity  for  pay- 
ment of  all  his  debts,  giving  the  specialty  creditors  a  preference 
to  simple  contract  creditors) :  —Nor  the  1  W.  4.  c.  47,  where- 


[2d  Ed.]  1  Pow.  Mortg.  206.  [6th 
Ed.]  In  the  abore  case  of  exparte 
Currie,  J.  H.,  by  settlement  on  the 
marriage  of  his  daughter  with  the  pe- 
titioner^ covenanted  to  surrender  copy- 
holds to  trostees,  in  trust  for  himself 
for  life^  and  after  his  death  upon 
other  trusts  mentioned  in  the  settle- 
ment. Ji.  H.  died  without  making 
any  surrender^  leaving  the  lunatic  his 
only  son  and  heir^  having  devised  the 
premises  to  his  daughter  E.  C.  in  fee, 
who  was  admitted^  and  continued  in 
possession  till  her  death,  without  call- 
ing for  a  surrender  from  the  lunatic 
heir.  The  lunatic  was  also  the  heir 
of  E.  C.  The  petition  prayed^  that 
his  committee  might  be  directed  to 


surrender  the  copyhold  to  the  uses  of 
the  settlement.  Per  Lord  Chancellor, 
"  It  struck  me  at  first  that  the  lu- 
natic was  not  a  trustee  within  the  old 
statute  (4  Geo.  2.  c  10.)  The  late 
statute  (69  Geo  3.  c.80.),  which  has, 
I  was  going  to  say,  extended  the  sta- 
tute 43  Geo.  3.  c.  76.  to  copyholds, 
but  which  has  only  removed  some 
doubts  whether  that  act  applied  to 
them,  authorises  a  sale,  but  then  it  is 
only  for  the  debts  and  engagements 
of  the  lunatic.  Therefore,  if  he  is  not 
a  trustee  within  the  old  statute,  I 
cannot  make  the  order,  and  I  cannot 
under  that  act  execute  a  covenant 
against  the  lunatic." 


110  Atatutrs.  [[part  I. 

by  the  last  tnentioned  act  was  repealed,  and  the  abofve  stated 
provinons  re-enacted  in  nearly  similar  language  \jee  sect.  9]] ; 
— and  this  bemuse  copyhold  lands  are  not  assets  for  spedalty 
debts  (a). 

m 

(a)  Ante,  p.  60.    But  qu.  whether  a  trust  of  copyholds  is  not  assets  in 
the  hands  of  the  customary  heir.    HeOey  v.  Hellejf,  ante,  p,  60.  (n.  h.) 


^,*^ui-/  -/  ^t.*--^.  ^<;/;,':,'T/ 


111   ] 


i-i^' ' 


CHAP.  III. 

QT  f  A^  Qualifications  qf  the  Lord  of  the  Manor  ;    and  of 

his  Grants,  S^c. 

The  law  does  not  regard  either  the  quality  of  the  person  of  the 
lord,  or  the  quantity  of  his  estate ;  for  although  he  be  not  std 
juris,  or  be  seised  of  a  limited  interest  only,  yet  may  he  make 
a  voluntary  grant  in  fee,  or  for  such  estate  as  is  authorised  by 
the  custom  of  the  manor,  which  grant  would  be  good,  notwith* 
standing  the  interest  granted  should  continue  longer  than  that 
of  the  lord ;  for  instance,  the  infancy,  idiotcy,  or  lunacy  of  the 
lord  of  the  manor,— -or  his  bdng  an  outlaw  (a),  an  excom- 
municate, a  feofiee  on  condition,  guardian  in  socage  (i),  tenant 
in  tail,  for  life^  or  for  years  (c),  or  even  at  will,  tenant  by  the 
curtsey,  by  statute,  or  by  elegit  (jd) ;  or  his  being  a  bishop  or  other 
ecclesiastic  seised  in  right  of  his  bishopric  or  church  {e),  will 


{a)  Even  if  the  outlawry  be  for 
fekmjr  or  murder^  and  tlie  grant  be 
Bade  between  the  avrarding  of  the 
exigent,  and  the  period  of  attainder. 
Co.  Cop.  8.  34.  Tr.  71. 

(&)  If  a  feme  gnardian  in  socage 
should  many,  yet  the  feme  would  con- 
tinue guardian.  Osborne  ▼.  Carden  & 
Joye,  Plow.  Com.  293.  b.  4  Vin.  Abr. 
Barm  &  Feme,  (E.)  pi.  4.  lb.  (P.)  pi. 
3.  But  a  guardian  in  socage  has  an 
interest  joined  with  a  trust.  See  14 
Vin.  Ab.  Guardian  &  Ward,  (Q.) 
pi.  10.  marg.  and  yet  the  husband 
^all  not  be  guardian  after  her  death. 
WiUis  V.  Whitewood,  Ow.  45. 

(c)  The  courts  of  the  manor  of  Old 
Paris  Ghirden>  Christ  Churchy  Surrey^ 
are  held  under  the  title  of  a  term  of 
2000  years,  and  the  copyholders  are 
the  cesluy  que  trusts  of  the  term. 

((f)  Co.  Lit.  68.  b.  Co.  Cop.  s.  34. 
Reeve  ▼.  Martin  8e  Cooper,  Noy  41. 


Delavel  ▼.  Clare,  ib.  85.  Skoplane  or 
Skopland  v.  Rojydler,  Cro.  Jac.  55, 98. 
S.  C.  Ow.  115. 8.  C.  (Sapland  &  Rid. 
ler)  Godb.  143, 4  Leo.  238.  Bedell  r. 
Constable,  Vang.  182.  Wade  v.  Baker 
&  Cole,  1  Lord  Raym.  131.  LordNor^ 
rt/i  case,  Noy  106.  Neale  v.  Jackson, 
4  Co.  26-7-  S.  C.  Cro.  Elia.  394. 
Clarke  v.  Pennifather,  4  Co.  23.  b. 
11  Co.  18.  a.  Kitch.  106-7.  6  Vin. 
Cop.  (G.)  Com.  Dig.  Cop.  (C.  3.)  2 
Roll.  Abr.  41.  pi.  3.  2  P.  W.  122. 
Oilb.  Ten.  189.  It  has,  however,  been 
doubted  whether  a  mere  tenant  at 
will  of  a  manor  could  hold  a  court 
and  grant  copyholds;  but  see  Br. 
tenant  by  copy,  pi.  27,  28-9. 

(c)  4  Co.  21.  b,  in  Brown's  case, 
dtes  4  H.  6. 11.  21  H.  6. 37.  Ib.  23. 
b,  in  Clarke  ▼.  Pennifather,  1  Watk. 
on  Cop.  26,  cites  15  H.  7.  pi.  13.  fbl. 
10.  a.  Gilb.  Ten.  197.  But  see  Long 
V.  Baker,  I  Roll.  Rep.  202. 
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not  cUsable  him  from  making  a  voluntary  grant ;  and  in  the 
latter  case  the  grant  would  be  good  even  against  the  King,  on 
the  vacancy  of  the  see.  So  a  grant  by  a  dowress  (a),  or  by 
the  husband  seised  in  right  of  his  wife  (b),  is  equally  good  to 
bind  the  inheritance  or  other  estate  authorised  by  the  custom ; 
but  in  the  latter  instance,  the  wife's  joining  is  essential  (c) ; 
and  this  because  it  is  not  the  husband  alone,  but  both  husband 
and  wife  that  are  seised  in  right  of  the  wife  (d). 

In  Blemfs  case  {e)  it  was  held,  that  the  committees  of  a 
lunatic  could  not  grant  a  copyhold,  as  they  had  no  estate,  but 
that  the  lunatic,  by  his  steward,  (who  was  appointed  by  him  by 
deed,  before  he  became  lunatic,)  might  grant  according  to  the 
custom  of  the  manor  ;  and  although  it  was  in  that  case  ordered, 
that  the  steward  should  not  grant  without  the  privity  of  the 
committees,  and  the  sanction  of  the  court,  yet  it  would  seem 
that  such  grants  would  be  good  in  law. 

The  above  rules  apply  as  well  to  such  estates  as  are  sur- 
rendered by  the  copyholder,  through  the  medium  of  the  lord,  as 
also  to  any  copyholds  which  may  escheat :  and  though  by  rela- 
tion the  manor  is  forfeited  from  a  period  prior  to  the  grant,  yet 
the  grant  will  not  be  impeachable ;  as  if  the  lord  commit  trear 
son  or  felony,  and  afterwards,  and  before  he  is  atttunted,  grant 
a  copyhold  estate  held  of  the  manor,  such  grant  shall  stand 
good(/). 

So  also  if  a  manor  be  granted  to  A.  for  life,  on  condition, 
and  A.  before,  or  even  after,  the  condition  brpken,  but  previous 


(a)  Bragg  v.  Brooke,  Godb.  135. 
pi.  156^  in  which  it  was  held^  that 
the  widow  suing  for  her  dower^  per 
nomen  100  messuages,  &c.,  had  no 
manor^  and  could  not  grant.  And 
see  S.  C.  Gouldsb.  37.  pi.  11 ;  Ow. 
4. 

(6)  4  Co.  23.  b.  8  Co.  63.  b. 

(c)  Shoplane  v.  RoydUr,  Cro.  Jac. 
99.  Co.  Cop.  s.  34.  Tr.  68. 

For  the  manner  of  holding  a  court. 


and  of  proceeding  for  the  recovery  of 
heriots,  when  the  husband  is  seised 
in  right  of  his  wife,  vide  1  Vol.  Ca. 
&  Op.  216. 

(d)  Dougl.  329.  Tidd's  Pr.  445. 
2  Chitt.  on  Plead.  243. 

(c)  Ley  47-8;  and  see  Knipe  v. 
Palmer,  2  Wils.  131.  (S  Vin.  Cop. 
(G.)  pi.  15.  Ante,  p.  65. 

(/)  Co.  Cop.  8.  34.  Tr.  70-1.  1 
Watk.  on  Cop.  27-8. 
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to  entry  for  breach  of  the  condition^  grants  out  copyholds^  such 
copies  will  be  good^  as  the  livery  of  seisin  necessary  to  perfect 
the  grant  could  only  be  avoided  by  entry  or  claim  (a).  It 
should  seem,  however,  that  the  holding  of  a  court,  or  any  act 
of  ownership  by  the  lessor,  after  condition  broken,  will  be  equi- 
valent to  an  entry  (b). 

And  again,  if  a  man  marry  a  feme  seignioress  under  the  age 
of  consent,  and  afterwards  she  should  disagree,  though  the  mar- 
riage be  void  ab  initio,  yet  grants  made  of  copyholds  before  dis- 
agreement are  good  (c). 

It  is  quite  clear  that  upon  a  regrant  of  copyholds,  the  lord 
cannot  diminish  the  ancient  rent  and  services  (d).  Yet  in 
Smith  V.  Reynard  (e),  it  was  said  by  Ley  C.  J.  that  when 
copyhold  lands  come  into  the  hands  of  the  lord  by  escheat  or 
forfeiture,  he  may  regrant  by  copy,  rendering  a  greater  rent : 
And  Kitch.  (y),  after  stating  that  a  lessee  for  years  of  a  manor, 
may  grant  copyholds  for  lives,  adds,  **  but  such  a  termor  of  a 

manor  cannot  let  a  copyhold,   reserving  less  rent  than  the 

ancient  rent;    but  ought  to   reserve  the  ancient  rent,  or 

niore,  4  M.  l.*'(gr) 

But  we  read  in  the  commentaries  o(  Mr.  3.  Blackstone  (/<), 
''  In  admittances,  even  upon  a  voluntary  grant  from  the  lord, 
^  when  copyhold  lands  have  escheated  or  reverted  to  him,  the 
**  lord  is  considered  as  an  instrument.  For,  though  it  is  in 
''  his  power  to  keep  the  lands  in  his  own  hands,  or  to  dispose 


€€ 


€€ 


€€ 


(a)  Earl  of  Arundets  case,  Dy. 
342.  b.  S.  C.  Jenk.  Cent.  242.  ca.  26. 
S.  C.  Bendl.  &  Dal.  290.  S.  C.  4  Co. 
24.  a.  Ca  Cop.  s.  34.  Tr.  70, 74-5. 

A  grant  by  the  feoffee  of  an  infant, 
ooald  not  be  defeated  by  the  subse- 
quent entry  of  the  infant.  Co.  Cop. 
8. 34.  Tr.  75. 

(6)  Calth.  Read.  38. 

(c)  Co.  Cop.  s.  34.  Tr.  70,  71. 

(rf)  Harris  v.  Jay,  4  Co,  30.  a. 
a  C.  Cro,  Eliz.  609,  700.  Clarke  v. 

VOL.  I. 


Pennjifather,  4  Co.  23.  b.   Paslon  y. 
Manne,  Het.  6.  And  see  Kitch.  ]  67. 
(e)  2  Rol.  Rep.  236. 

if)  P.  167. 

(g)  And  it  is  clear  that  if  upon  a 
surrender,  with  the  reservation  of  a 
rent,  the  lord  reserveth  a  greater  rent, 
then  is  the  reservation  void  only  for 
the  surplusage,  and  the  admittance  so 
far  good,  as  it  accords  with  the  sur- 
render. Co.  Cop.  s.  4J.  Tr.  93. 

(A)  2  Vol.  p.  370. 

I 
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of  them  at  his  pleasure,  by  granting  an  absolute  fee-simple, 
a  freehold,  or  a  chattel  interest  therein ;  and  quite  to  change 
their  nature  from  copyhold  to  socage  tenure,  so  that  he  may 
well  be  reputed  their  absolute  owner  and  lord,  yet  if  he  will 
still  continue  to  dispose  of  them  as  copyhold,  he  is  bound  to 
**  observe  the  ancient  custom  precisely  in  every  point,  and  can 
**  neither  in  tenure  nor  estate  introduce  any  kind  of  alter- 
ation (a)  ;  for  that  were  to  create  a  new  copyhold  :  where- 
fore in  this  respect  the  law  accounts  him  custom's  instrument 
For  if  a  copyhold  for  life  falls  into  the  lord's  hands,  by  the 
tenant's  death,  though  the  lord  may  destroy  the  tenure  and 
**  enfranchise  the  land,  yet  if  he  grants  it  out  again  by  copy, 
''  he  can  neither  add  to  nor  diminish  the  ancient  rent,  vlot  make 
**  any  the  minutest  variation  in  other  respects." 

It  has  been  doubted  whether  the  lord  may  regrant  out  copy- 
holds which  come  to  his  hands  by  escheat  or  forfeiture,  or  by 
purchase,  in  separate  parcels,  at  apportioned  rents  (V)  \  but  I 
am  apprehensive  that  this  disability  can  only  apply  to  a  lord 


*t 


ti 


tf 
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(a)  And  see  also  for  this,  Co.  Cop. 
8.  4J.  Tr.  90.  Coke  in  the  same  sect, 
says,  '^  If  the  lord  fail  in  reserving 
verum  et  antiquum  reddilum,  as  if  he 
reaerveth  10s,  where  the  usual  rent 
customably  reserved  is  20^.,  this  may 
be  a  means  to  avoid  the  admittance. 
And  the  law  is  very  strict  in  this 
point  of  reservation ;  for  though  the 
ancient  accustomable  rent  be  reserved 
according  to  the  quantity,  yet  if  the 
quality  of  the  rent  be  altered,  the 
heir  may  avoid  this  grant.     For  if 
the  ancient  rent  from  time  to  time 
hath  been  2Qs.  in  gold,  and  the  lord 
reserveth  it  in  silver,  this  variance  of 
the  quality  of  the  rent  is  in  force  to 
destroy  the  grant :  So  if  the  ancient 
rent  hath  been  accustomably  paid  at 
four  fbasts  in  the  year,  and  the  lord 
reserveth  it  at  two  feasts." 


(6)  Co.  Cop.  s.  41.  Tr.  91.,  where 
he  says, "  So,  if  two  copyholds  escheat 
to  the  lord,  the  one  of  which  hath 
been  usually  demised  for  20^.  rent, 
the  other  for  10^.  rent,  and  he  grant- 
eth  them  both  by  one  copy  for  one 
rent  of  30s. ;  this  is  not  good :  And 
so  if  a  copyhold  of  three  acres  escheats, 
which  hath  ever  been  granted  for  3f. 
rent,  and  the  lord  granteth  one  acre, 
and    reserveth    pro    rata   \s.   rent, 
verus  et  antiquus  reddiius  is  not  re- 
served.     But  if  a  copyhold  of  six 
acres,  which  hath  ever  been  demised 
for  6s,  rent,  escheated  to  two  oopart« 
ners,  and  one  granteth  three  acres,  r^ 
serving  3s,  pro  rata,  this  is  a  perfect 
reserving."  And  see  Lord  Mountjoy's 
case,  5  Co.  3.  b.  2  BL  Com.  370.  1 
Watk.  on  Cop.  282. 
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having  a  limited  interest  in  the  manor^  in  analogy  to  cases  of 
reservation  of  rent  in  leases  by  ecclesiastical  bodies,  and  tenants 
in  tail ;  and  even  as  to  a  lord  pro  tempore,  his  regrant  at  an 
apportioned  rent,  would  be  binding  on  him,  I  conceive,  and 
avoidable  only,  if  at  all,  by  the  remainder  man  (a).  When  the 
lord  is  seised  in  fee,  it  should  seem  that  he  is  as  capable  of  ap 
portioning  the  rent  on  a  regrant  of  copyholds,  as  in  the  case 
of  freehold  lands  held  by  an  ancient  quit  rent,  the  effect  of  such 
apportionment  being  a  release  and  extinguishment  of  the  resi- 
due of  the  rent,  as  to  the  particular  lands  regranted  (b)  ;  and 
this  conclusion  is  favoured  by  the  rule,  that  coparceners,  be- 
cause they  take  by  act  of  law,  may  regrant  copyholds  that  es- 
cheat, at  an  apportioned  rent  (e)  ;  and  by  the  settled  doctrine 
that  a  rent  service  shall  not  be  extinct  by  the  lord's  purchase  of 
part  of  the  tenancy,  but  shall  be  apportioned  (d). 

If  lands  grantable  in  fee  escheat,  the  lord  may  grant  them 
out  again  by  copy  for  life  only,  and  may  regrant  them  after  the 
death  of  the  copyholder  for  life ;  or  he  may  grant  the  reversion, 
by  copy,  to  another  (e). 

It  has  been  said,  that  a  lord  who  has  a  limited  interest  in  the 
manor,  cannot  grant  a  copyhold  in  reversion  without  a  special 
custom  (y) ;  this  dictum  is  controverted  by  Mr.  Watkins,  who, 
nevertheless,  thinks  a  custom  to  restrain  a  tenant  for  life  or 
years  from  so  granting,  might  be  good  (g),  of  which,  I  appre- 
hend, there  can  be  no  doubt ;  but,  even  when  there  is  no  such 
custom,  I  agree  with  Mr.  Watkms,  that  the  tenant  of  a  limited 

(a)  Gilb.  Ten.  200.  case.  Mo.  95.  pi.  236.  Co.  Cop.  s.  34. 

(6)  See  Kitch.  170>  who  says,  that  Tr.  74.  Plimpton  ▼.  Dobynet,  Oouldsb. 

a  rent  of  a  copjholder  may  be  appor«  102.  pi.  8.    1  Leo.  158.   3  Leo.  226. 

tioned  as  well  as  another  rent.     Doe  pi.  303.   Godb.  140.  6  Vin.  Cop.  P. 

&  Huntington,  4  East,  271,  289.  3.  pi.  1.  and  marg. 

(c)  See  5  Co.  5.  a  &  b.  (g)  1  VoL  on  Cop.  40,  cites  Gilb. 

(i)  Co.  Lit.  s.  222-3.  Ten.  322.    Com.  Dig.  Cop.  (C.  12.) 

(e)  Kempe  &  Carter' t  case,  1  Leo.  Vide  also  Carew'i  case.  Mo.  147.  pL 

56.  292.  6  Vin.  Cop.  G.  pi.  9.  &  n.  Dy. 

(/)  March  Rep.  6.  pi.  13,  and  see  343. 
Gilb.  Ten.  204-5.      Lord  Oxford's 
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interest  in  a  mancH*  may  grant  in  reveraon,  so  as  not  to  exceed, 
with  the  existing  copyhold  interest,  the  quantity  of  estate  au- 
thorised by  the  custom  (a),  and  that  such  grant  will  be  good, 
although  the  estate  created  by  it  does  not  fell  into  possession 
before  the  determination  of  the  interest  of  the  grantor ;  for  it  is 
only  a  grant  of  a  portion  of  a  greater  interest,  which  the  custom 
authorises  to  be  granted  by  the  lord  j^ro  tempore j  of  whatever 
nature  his  estate  may  be  (6)  :  but  see  Gay  v.  Kay  (c),  in  which 
the  custom  seems  to  hare  influenced  the  court  in  deciding  that 
a  doweress  might  grant  for  lives  in  reversion.  In  that  case  it 
was  said,  that  the  tenant  of  a  particular  estate  cannot  grant  a 
copyhold  by  parcels,  or  demise  part  and  retain  the  residue ;  and, 
therefore,  that  if  a  feme  be  endowed  of  several  copyhold  tene- 
ments, she  cannot  grant  part  of  them  by  copy  in  possession  or 
reversion. 

It  is  supposed  that  if  there  be  two  joint  tenants  of  a  manor, 
and  a  copyhold  escheats,  one  of  them  may  grant  the  entirety  of 
this  copyhold,  each  being  seised  per  mie  et  per  taut  (d)  ;  yet 
this  power  has  been  doubted  (e). 

But  whatever  estate  the  lord  may  have  in  the  manor,  he 
must  be  legitinms  domifms  pro  tempore,  and  be  seised  in  pos- 
session, or  at  least  must  derive  his  power  from  a  person  who  is 
the  lord  pro  tempore:  therefore  a  grant  of  copyholds,  or  a 
feoffment  of  the  manor,   to  a  stranger,  by  a  disseisor  or  his 


(ff)  See  Sapland  &  Bidler,  infra. 

(6)  Vide  Shoplane  v.  Rowdier,  Cro. 
Jac.  99.  S.  C.  (Sapland  &  Ridler,) 
Godb.  143.  2  Roll.  Abr.  41.  (Q.)  pi. 
3.  2  P.  W.  122,  in  the  case  of  Lord 
C.  J.  Eyre  v.  The  Countess  of  Shajls* 
bury.  And  in  Davies  v.  Forlescue, 
Hetl.  54,  it  was  said,  that  if  a  man 
be  seised  of  a  manor  whereof  there 
are  divers  copyholders  admittable  for 
life  or  for  years,  and  he  leaseth  the 
manor  to  another  for  term  of  life,  the 
lessor  pessee^  may  make  a  demise  by 


copy  in  reversion  to  commence  after 
the  death  of  the  first  copyholders^ 
and  that  is  good  enough,  but  the  cus- 
tom of  «ome  manors  is  to  the  con- 
trary, and  that  is  allowed. 

(c)  Cro.  Eliz.  661. 

(rf)  Co.  Cop.  8.  34.  Tr.  76.  And 
see  1  Watk.  on  Cop.  26. 

(c)  Lancaster  v.  Lucas,  1  Leo. 
234.  2  BL  Com.  183. 

Tenants  in  common  must  join  in 
convening  a  court.  Hurlestones  case, 
Dy.  377-  a*  marg. 
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heir,  will  not  bind  the  disseisee,  but  may  be  avoided  by 
him  upon  his  recovery  or  entry  (a).  And  grants  of  copy- 
holds by  a  tenant  in  tail  after  discontinuance,  and  by  the 
feoffee  of  a  man  seised  in  right  of  his  wife,  may,  after  the  death 
of  the  grantor,  be  avoided  by  the  heir  recovering  in  a  formedon 
in  the  descender,  and  by  the  feme  upon  her  entry,  or  recovery  in 
a  cui  in  vita  (b).  And  so,  again,  is  the  law  upon  grants  made 
by  the  heir  after  death  of  the  ancestor,  of  lands  whereof  the 
widow  is  endowed,  which  may  be  avoided  by  her  (c)  ;  and  also 
upon  grants  by  copy  made  by  an  abator  or  intruder  (d) ;  or  by 
a  tenant  at  sufferance  (e),  as  by  a  grantee  pur  auter  vie  continu- 
ing after  the  death  of  the  cestuy  que  vie,  or  by  the  lessee  for 
years  of  a  tenant  for  life,  who  dies,  or  by  the  lessee  for  years 
of  a  manor,  after  breach  of  a  condition  annexed  to  his  estate, 
and  before  entry  of  the  lessor  (y*) ;  and  also  upon  grants  made 
after  an  alienation  in  mortmain,  and  before  the  lord  paramount 
has  entered  for  a  forfeiture ;  or  by  a  parson,  (a  manor  being 
parcel  of  his  glebe,)  made  after  institution  and  before  induction ; 
for,  as  to  the  temporalities,  he  is  not  complete  parson  before  in- 
duction, though  it  is  otherwise  as  to  the  spiritualities  (^). 

And  if  the  lord  of  a  manor,  seised  in  fee  simple,  by  his  will 
direct  that  his  executors  shall  grant  copyhold  estates  according 
to  the  custom  of  the  manor,  for  the  payment  of  his  debts,  &c. 
and  they  make  voluntary  grants  accordingly,  these  grants  are 
good,  although  they  have  no  interest  wliatever  in  the  manor  (A) ; 
but  such  grants,  I  apprehend,  would  not  be  good  as  against  the 
dower  of  the  wife  of  the  lord  {%). 


(a)  Kitcfa.  167.  Co.  Cop«  s.  34. 
Tr.72-^.  Co.  Lit.  58.  b.  Dillon  r. 
FrainCy  Poph.  71  • 

(b)  ChudkigKs  case,  1  Co.  140.  b. 
Frenches  case,  4  Co.  31.  Co.  Cop.  8. 
34.  Tr.  73-4.  Co.  Lit.  58.  b.  Kitch. 
167, 173.  Dillon  ▼.  Fraine,  sup. 

(c)  N.  6.  to  Co.  Lit.  58.  b.  Co. 
Cop.  8.  34.  Tr.  71. 

(</)  Co.  Lit.  58.  b. 


(e)  Rous  &  Artois,  2  Leo.  45.  S. 
C.  Ow.  28.  S.  C.  Mo.  236.  S.  C.  4 
Co.  24.  a.  Co.  Cop.  s.  34.  Tr.  74. 

(/)  Co.  Cop.  8.  34.  Tr.  74.  Con- 
tr^,  upon  grants  by  the  lessee^r  life 
of  a  manor,  ante,  pp.  112,  113. 

(g)  Co.  Cop.  s.  34.  Tr.  74-5. 

(A)  Co.  Lit.  58.  b.  Co.  Cop.  s.  34. 
Tr.  72-3. 

(i)  Dy.  251.  a.  Sup.  n.  (c). 
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Under  a  grant  of  copyholds  in  possession,  the  grantee  may 
enter  immediately,  without  any  formal  admittance,  although  his 
estate,  strictly  speaking,  is  not  derived  out  of  the  lord's  in- 
terest {a) ;  and  a  grantee  for  life  in  reversion,  may  also  enter 
upon  the  determination  of  the  prior  estate,  and  bring  an  eject- 
ment without  admittance  (Jbi). 

The  admittance  to  a  copyhold  estate  pursuant  to  a  surrender, 
is  distinguishable  from  a  voluntary  grant,  and  as  no  interest 
whatever  passes  to  the  lord  by  the  surrender,  so  the  surrenderee 
has  no  legal  title  until  the  lord's  acceptance  of  him  is  signified 
by  admittance  {c) ;  and  as  an  admittance  is  purely  a  ministerial 
act,  so  admittances  made  by  disseisors,  abators,  intruders,  tenants 
at  sufferance,  or  others  having  defeasible  titles,  are  good  (J). 

So  also  as  to  an  admittance  by  the  heir  before  assignment  of 
dower  (^),  or  by  a  devisee,  whose  estate  is  afterwards  avoided  (y*). 

And  if  the  lord,  having  a  particular  or  defeasible  interest 
in  the  manor,  die  after  taking  the  surrender,  the  lord  in  re- 
mainder shall  be  compelled  to  admit  the  surrenderee  (g). 

The  disregard  which  the  law  has  to  the  extent  of  the  lord's 
estate,  being  confined  to  such  acts  as  are  done  by  him  secundum 
consuetudinem  manerii,  and  which  do  not  arise  out  of  his 
interest  in  the  manor,  it  follows,  that  if  a  tenant  for  life  of  a 
manor  grant  a  license  to  a  copyholder  to  alien  or  demise,  and 
die,  the  license  will  cease ;  for  it  only  operates  as  a  waver  of 
the  right  of  the  lord,  who  cannot  grant  a  dispensation  for  a 
longer  term  in  the  tenancy,  than  he  has  in  the  seigniory  (h) : 


(a)  Swayn^s  case^  8  Co.  63.  b. 
Co.  Cop.  8.  34.  Tr.  69. 

{hi)  Roe  v.  Loveless,  2  Barn.  & 
Aid.  453. 

(c)  Co.  Lit.  60.  a. 

{d)  Kitch.  167.  Ckudieigh's  case, 
1  Co.  140.  b.  S.  C.  (called  Dillon  & 
Fraine)  Po^h.7\'  4  Co.  24.  a.  Moore 
&  Piit,  1  Vent.  359.  Rous  8c  Ariois, 
Ow.  28.  S.  C.  2  Leo.  46-7-  S.  C. 
Mo.  236-7. 


(e)  Rous  &  Artois,  Mo.  237. 

(/)  Rous  &  Ariois,  Ow.  28.  S.  C. 
2  Leo.  46-7^  cites  Stomlejfs  case. 

(g)  Co.  Lit.  59.  b,  cites  Earl  of 
Arundets  case,  VJ  Elia. 

{h)  Muni/as  v.  Baker,  1  Keb.  25- 
6.  Pelttf  V.  Evans,  or  PeUis  &  Deb- 
bans,  2  Brownl.  40.  1  Roll.  Abr. 
511.  (K.)  6  Vin.  Cop.  (L  d.)  Gilb. 
Ten.  203,  299. 
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and,  a  Jbrtiari,  a  contract  or  agreement  for  a  license,  made  by 
a  person  having  a  life  estate  only,  or  other  particular  interest 
in  the  manor,  will  not  bind  the  lord  in  remainder  (a). 

The  lord  of  a  manor  is  Chancellor  in  his  own  court  (b).  In 
a  case  in  6  Eliz.  (c),  where  the  question  was,  whether  a  judg- 
iftent  on  default  upon  a  plaint  in  the  nature  of  a  writ  of  entry 
in  the  post,  given  in  a  court  held  at  night,  was  good.  Dyer, 
Welch,  &  Benlowe,  held  the  judgement  good ;  Dyer  saying, 
that  **  if  it  were  erroneous,  he  could  have  no  remedy  by  writ  of 
**  false  judgment,  nor  otherwise,  but  only  by  way  of  petition  to 
^  the  lord ;  and  he  ought  in  such  case  to  do  right  to  the  parties 
''  according  to  conscience,  for  he  hath  power  as  a  Chancellor 
**  within  his  own  court." 

And  where  a  copyholder  surrendered  to  the  use  of  A.  upon 
trust  to  levy  certain  monies,  and  afterwards  to  surrender  to  the 
use  of  B.,  and  the  monies  were  levied,  and  A.  refused  to 
surrender ;  B.  had  exhibited  a  bill  in  the  lord's  court  against  A., 
who  was  decreed  to  surrender,  which  he  still  refiised ;  and  the 
Court  of  King's  Bench  held,  that  the  lord  might  seize  and 
admit  B.  (d). 

If  a  copyhold  escheat,  or  be  forfeited,  or  become  extinguished 
by  unity  with  the  manor,  (for  it  is  not  material  whether  the 
copyhold  comes  to  the  lord,  or  the  manor  to  the  copyholder,) 
and  the  lord  make  a  lease,  or  a  feoffment  in  fee,  (though  on 
condition,  and  he  afterwards  enter  for  the  condition  broken,) 
or  any  other  common  law  assurance ;  or  if  the  land  be  actually 
extended  upon  a  statute,  or  recognizance  acknowledged  by  the 
lord,  or  be  assigned  to  his  wife  in  a  writ  of  dower,  the  custom, 
(as  I  have  already  shown  (e)  ),  is  destroyed,  and  the  land  cannot 
afterwards  be  granted  by  copy,  because  during  such  estate  it 

(a)  See  Awhry  v.  Keen,  1  Vera.  pi.  92.  Vide  also  6  Vin.  Court,  (G.) 

472.  pi.  10.     Brown's  case,  4  Go.  216. 

(6)  Co.  Cop.  8.  44.  Tr.  100.  Shaw  &  Thompson,  ib.  30.  b. 

(c)  Mo.  eO.  Ca.  186.   S.  C  Ow.  (rf)  1  Leo.  2.  pi.  2. 

63.    And  see  Kitch.  162.     14  H.  4.  («)  Ante,  pp.  19,  39. 
34.  fVinier  &  Jeringham,  Dy.  251.  b. 
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was  not  demised  or  demisable  by  copy  of  court  roll ;  but  if  the 
lord  keep  the  land  in  hand^  or  let  it  at  will,  he,  or  his  heirs,  or 
alienee,  may  regrant  at  pleasure  (a) ;  and  the  grantee  will  hold 
discharged  of  the  dower  of  the  wife  of  the  lord,  and  of  any 
statute  or  recognizance  executed  by  him  (6). 

But  a  lease  by  the  King  of  an  escheated  copyhold,  is  an  ex- 
ception to  the  rule,  that  a  common  law  assurance  prevents  a 
regrant  (c). 

And  the  act  of  the  tenant  for  life  or  years  of  the  manor,  will 
not  affect  the  copyhold  interest  so  as  to  prejudice  the  person  in 
remainder ;  therefore,  when  in  such  a  case  the  particular  tenant 
creates  a  common  law  interest  or  a  charge  to  affect  the  land, 
such  interest  or  charge  is  not  good  against  the  estate  of  the 
remainder-man  (d). 

If  the  lord  grant  by  copy,  to  hold  for  the  lives  of  others  and 
the  longest  liver  of  them  successively,  it  ynil  not  give  any  estate 
to  the  cestuy  que  vies  (e),  unless  there  be  a  fecial  custom  in 
favour  of  such  a  construction  {J*) ;  not  even  if  the  grant  contain 
words  of  admittance  of  the  cestuy  que  vies  (g). 

A  grant  by  the  lord  to  the  father  and  son,  there  being  but 


(a)  Ante^  p.  19. 

(6)  Swayn^%  caae,  8  Co.  63.  b.  S. 
C.  Mo.  811,  812.  4  Co.  24.  a.  Co. 
Cop.  8.  34.  Tr.  71.  Padgetts  case,  9 
Co.  107.  5aifMiier  &  JPorce,  2  Brownl. 
208.  Cham  &  Dover,  1  Leo.  16.  Earl 
of  WesimorelaruTs  case,  3  Leo.  59. 
Sands  &  Hempslon,  2  Leo.  109.  And 
see  Sneifd  v.  Snei^d,  1  Atk.  442.  Sed 
vide  Walton's  case,  Dj.  270.  b.  Mo. 
94.  pi.  233.  1  Leo.  4.  In  the  above 
case  of  Sammer  &  Force,  Coke^  C.  3., 
said,  *'  that  if  a  copyholder  be  of 
twenty  acres,  and  the  lord  grants  rent 
out  of  those  twenty  acres,  in  the  te« 
nure  and  occupation  of  the  copy- 
holder, (and  name  him,)  there  if  this 
copyhold  escheat,  and  be  granted 
ugaiu,  the  copyholder  shall  hold  it 


chained,  for  this  is  now  chai^ged  by 
express  words." 

(c)  Ante,  p.  19.  And  the  rule, 
that  an  exception  of  the  court  baron 
in  a  grant  of  the  manor,  is  void,  does 
not  apply  to  a  grant  by  the  King* 
Ante,  p.  15. 

Exception  of  courts  and  perquisites 
is  good  as  to  the  perquisites,  though 
bad  as  to  the  courts.  Brown  v.  Gold' 
smith,  Mo.  870.  S.  C.  1  Brownl.  175. 
Wheeler  v.  Twogood,  I  Leo.  118. 

(d)  Ante,  p.  20,  Post.  tit. '  Ex- 
tinguishment.' 

(c)  Right  d.  Dean  &  Chapter  of 
Wells  V.  Bawden  et  aL  3  East,  260. 
(/)  Ante,  pp.  30,  64. 
{g)  Right  &  Bawden,  sup. 
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one  son,  is  good ;  but  if  more  than  one  son,  it  is  void  for  un* 
certainty  (a). 

It  is  sufficient  to  create  an  estate,  if  the  person  intended  to 
take  is  named  in  the  ftabendum  of  a  copy,  though  not  in  the 
grant,  for  in  many  manors  it  is  customary  to  insert  the  words 
of  grant  and  limitation  in  the  habendum  only  (b). 

As  the  greater  estate  includes  the  less,  where  the  custom 
warrants  a  grant  m  fee  simple,  the  lord  may  grant  to  one  and 
the  heirs  of  his  body,  for  life,  for  years,  or  any  other  estate  (c) : 
and  under  a  custom  to  grant  for  three  lives,  a  grant  for  the 
lives  of  two,  or  for  the  life  of  one  only,  will  be  good  (d). 

By  the  same  rule,  under  a  custom  to  grant  to  three  persons, 
habendum  to  them  successively  sicut  naminantur  and  not  aliter, 
the  lord  may  grant  to  A.  and  his  assigns  for  his  own  life  and 
the  lives  of  two  others  (e) :  so  under  a  custom  to  grant  for 
life,  he  may  grant  durante  viduitate  (f)  ;  but  not  e  anwerso, 
as  an  estate  for  life  is  greater  than  an  estate  during  widowhood, 
and  a  grant  for  a  greater  estate  than  is  prescribed  by  the  cus* 
tom,  would  be  void  (g). 

A  custom  to  grant  in  fee,  or  for  life  solummodo,  will  autho- 
rise a  grant  to  A.  for  life,  with  remainder  to  B.,  and  the  heirs 
of  his  body  (h). 

Again,  the  words  sequeh  in  right,  sibi  et  suis,  or  sibi  et 
assignatis  (t),  or  him  and  his,  for  a  term  of  [[300^  years  or 


(a)  Cob  V.  Beilerton,  Cro.  Jac. 
374. 

(b)  Brooks  V.  Brooks  &  Wright, 
Cro.  Jac.  434.  S.  C.  Poph.  125 ;  and 
see  Roe  ▼.  Loveless,  2  Bam.  &  Aid. 
454. 

(c)  Co.  Lit.  52.  b.  Co.  Cop.  s.  33. 
Tr.  65.  Gravenor  &  Tei/,  4  Co.  23.  a. 
Stanton  t.  Barnes,  Cro.  £liz.  373. 
Kempe  8c  Carter,  1  Leo.  56,  And  see 
Lmjle  &  Wood,  Cro.  £li2.  431.  S.  C. 
l!iIo.  359. 

(d)  2  Lord  Raym.  995,  999.   Fen 


&  HoweU,  1  Roll.  Abr.  511. 

{e)  Smartle  v.  Penhallow,  1  Salk. 
188.  S.  C.  3  Salk.  181.  S.  C.  2  Lord 
Raym.  999.  S.  C.  6  Mod.  66. 

(^f)  Down  V.  Hopkins,  4  Co.  29.  b. 
S.  C.  Cro.  £Hiz.  323.  Snuirtle  v.  Pen^ 
kallonf,  sup.  Co.  Cop.  s.  33.  Tr.  65. 

0?)  Co.  Cop.  8.  41.  Tr.  90.  lb.  s. 
33.  Tr.  65. 

(h)  Stanton  v.  Barnes,  sup. 

(t)  Bunting  ▼.  Lepingwell,  4  Co. 
29.  b.  1  Watk.  on  Cop.  109. 
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mare  (a),  may,  by  custom,  create  an  inheritance.  And  so  also, 
by  custom,  the  words  him  and  his,  may  create  an  estate  for  life 
only  (6). 

In  the  manor  of  Inkberrow  in  Worcestershire,  the  grant  is  to 
'  him  and  his,  which  by  the  custom  creates  an  estate  for  the 
term  of  the  life  of  the  grantee,  and  the  life  of  any  wife  he  may 
leave  at  his  death,  and  the  life  of  his  eldest  son  ;  and  for  want 
of  a  son,  his  eldest  daughter  living  at  the  decease  of  the  sur- 
vivor of  the  grantee  and  his  wife,  and  twelve  calendar  months 
after  the  death  of  such  eldest  son  or  daughter,  usually  denomi- 
nated the  dead  man's  year.  And  in  that  manor  there  are  also 
copyholds  for  lives. 

There  are  in  many  manors,  both  copyholds  of  inherit- 
ance and  for  lives  (c),  and  such  a  custom  is  good  ;  but  a  grant 
of  the  latter  for  lives,  with  a  remainder  in  fee,  would  be  void  as 
to  the  remainder  (d). 

It  may  here  be  proper  to  take  some  notice  of  the  doctrine 
of  escheat.— The  case  of  Burgess  &  Wheate  (e),  if  well  de- 
cided (y*),  is  an  authority,  that  if  a  man  has  got  the  legal  estate, 
a  court  of  equity  will  not  take  it  from  him,  except  for  some  per- 
son who  claims  an  interest  in  the  land,  by  descent,  devise,  or 
purchase  (g) ;  and  therefore  it  should  seem  that  equity  will  not 
interpose  between  the  lord  and  a  trustee,  when  the  cestuy  que 
trust  of  copyholds  dies  without  heirs,  unless,  perhaps,  where 
the  lord  partakes  of  the  trusts  by  having  recorded  them  upon 
the  manor  rolls  (h). 

(a)  This  custom  exists  in  War-  Spicer,  1  Bro.  C.  C.  204,  Lord  Thur- 

wickshire,  and  other  parts  of  Eng-  low^  C,  said  that  Burgess  &  Wkeaie 

land.  was  determined   upon  divided  opi<* 

(5)  Hide  V.  Welsh,  Choice  Ch.  Ca.  nions,  and  opinions  which  continued 

165.  1  Walk.  Cop.  109.  n.  to  be  divided^  of  very  learned  men. 

(c)  Kitch.  170.  Kempe  &  Carter,  And  see  the  notes  to  the  report  in  1 
1  Leo.  56.  Eden.    Vide  also  Walker  v.  Denne, 

(d)  Kitch.  170.  2  Ves.  Jun.  I70,  277-    Belt's  Supp. 

(e)  1   Sir  W.  Bl.  167.  S.  C.   1  to  Ves.  Sen.  348-9. 
Eden,  177.  (g)  3  Ves.  757- 

(/)  In  the  ca.se  of  Middleion  v.         (h)  Post.  tit.  '  Trust  Estates.' 
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And  in  a  case  where  the  cestuy  que  trust  died  ivithout  heirs^ 
equity  r^sed  to  assist  the  heir  of  the  trustee^  who  desired  to 
perfect  his  legal*  estate  by  admission  (a) ;  but  the  Court  of 
B.  IL,  under  the  same  title,  granted  a  mandamus  to  compel 
the  lord  to  admit  the  heir,  in  order  to  enable  him  to  try  his 
right  (A). 

It  is  quite  certain,  that  if  lands  escheat,  the  lord  shall  have 
them  discharged  of  any  trusts  to  which  he  is  not  privy  (c) ; 
and,  equally  so,  that  the  lord  will  be  bound  by  any  condition  or 
trust  which  he  may  consent  to  record,  and  therefore  that  a 
cestuy  que  trust  would,  in  a  case  where  the  trusts  had  been 
entered  upon  the  court  rolls,  be  relieved  in  equity  against  the 
lord,  claiming  by  escheat  on  the  death  of  the  trustee  without 
heirs. 

In  no  case,  indeed,  can  the  lord  claim  against  his  own  vo- 
luntary grant,  or  his  admittance  under  a  surrender  or  any 
other  existing  title  (d) :  so  in  the  King  v.  The  Inhabitants  <^ 
Haddenham  (e),  which  was  the  case  of  a  settlement  by  pur- 
chase, the  pauper  being  an  attainted  person,  but  having  be^n 
discharged  by  warrant  under  the  sign  manual.  Lord  Ellen- 
borough,  C.  J.,  asked  how  the  lord  could  impeach  the  title 
against  his  own  admittance,  upon  the  ground  of  an  antecedent 
incapacity  ;  and  whether  he  must  not  proceed  in  all  cases  as 
for  a  subsequent  forfeiture  {f). 

But  an  admittance  upon  a  misconceived  right,  will  not  be 
landing  upon  the  lord  as  a  new  substantive  grant ;  therefore  in 
Right  &  Bawden  (g)i  it  was  held,  that  the  admittance  of  the 


(a)  WUliams  v.  Lord  Lonsdalcy  3 
Ves.  752-4. 

(6)  Rex  y.  C<^an,  6  East,  431. 
S.  C.  2  Smith,  418. 

(c)  Burgess  &  Wheate,  abi  sup. 

Post  tit. '  Trust  Estates.' '  Forfeiture.' 

^  (d)  Anon.  4  Leo.  88.  Ca.   186. 

Wheeler's  case,  ib.  240.     Marke  v. 

halyard,  Toth.  107- 

(e)  15  East,  463. 


(f)  See  the  case  of  Pay  v.  Guy~ 
hon  &  Brown,  Cro.  Eliz.  582,  and 
qu.  if  the  lord  grant  a  copyhold  to  A, 
on  certain  conditions,  which  are  onljr 
in  part  performed,  and  A.  after  breach 
of  one  of  the  conditions  surrender  to 
B.,  whom  the  lord  admits,  whether 
the  lord  can  enter  for  a  subsequent 
breach  of  the  other  conditions  ? 

(g)  3  East,  260. 
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cestuy  que  vies  did  not  extend  the  grants  and^  consequently^  that 
the  widow  of  the  cestuy  que  vie  first  in  succession,  could  not  hold 
(under  a  custom  intitling  the  widow  of  a  person  dying  seised  to 
freebench)  against  the  legal  title  of  the  lord  of  the  manor* 

Considerable  doubts  have  been  entertained,  whether  even 
the  lord  of  a  manor  can  grant  or  admit  to  copyholds  out  of  the 
manor,  or,  indeed,  out  of  court ;  but  both  authorities  and  prin- 
ciple are  decidedly  in  favour  of  the  lord's  right  to  grant  or 
admit,  even  out  of  the  manor,  neither  a  voluntary  grant,  which 
affects  the  lord's  interest  only,  nor  the  mere  ministerial  act  of 
.dmi^n  upon  .  ™rm>der,  requiri-g  tha  presence  ™d  «>nctk« 
of  the  tenants  of  the  manor  (a). 

Lord  Coke  (b)  says,  *^  the  lord  of  a  manor  may  make  ad- 
"  mittances  out  of  court,  and  out  of  the  manor  also,  as  at  large 
"  appeareth  in  my  reports."  . 

And  one  of  the  resolutions  in  Melunch's  case  (c)  was,  that 
the  lord  himself  may  make  a  grant  or  admittance  of  a  copy- 
hold out  of  the  manor,  at  what  place  he  pleases. 

And  again  we  read  in  Coke's  Copyholder  (d)  '*  In  this  cus- 
tomary power  of  admittance  the  lord  doth  somewhat  outstrip 
the  steward ;  for  the  lord  may  make  either  admittances  upon 
voluntary  grants,  admittances  upon  surrenders,  admittances 
upon  descents,  in  any  place  where  he  pleaseth,  out  of  the 
manor,  but  so  cannot  the  steward."  (e) 

Scroggs,  in  treating  of  the  authority  of  the  lord  and  stew- 
ard (y*),  says,  "  In  this  customary  power  [^admitting  to  copy- 
holds]], the  lord  doth  somewhat  exceed  the  steward ;   for  the 

(ja)  The  author  in  his  former  ed.  who  are  so  much  better  able  than 

expressed  some  doubts  as  to  the  exist-  himself  to  reconcile  the  contradictory 

cnce  of  this  right  in  the  lord^  and  authorities, 
still  greater  as  to  the  power  of  the  (b)  Co.  Lit.  61.  b.  s.  78. 

steward  to  admit  out  of  court,  even  (c)  4  Co.  26.  b. 

within  the  manor^  but  he  has  been         (d)  S.  44.  Tr.  101. 
induced^  after  bestowing  great  atten-  (e)  But  see  ib.   s.  46.  Tr.   107^ 

tion  upon  the  subject^  to  form  the  post.  '  Office  of  Steward.' 
opinion  which  he  now   ventures  to  (jT)  P.  87- 

submit  to  the  consideration  of  those 
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lord  may  make  admittances  either  upon  voluntary  grants^  or 
upon  surrenders,  or  upon  descents,  in  any  place  out  of  the 
manor;  whereas  the  steward  can  only  make  such  admittances 
within  the  manor.** 

And  C.  B.  Gilbert  (a)  says,  the  passage  1  Inst.  58  a.  (that 
a  court  baron  cannot  be  held  off  the  manor)  "  plainly  shows 
that  a  lord  cannot  make  admittances  or  grants  at  a  court  held 
off  the  manor,  no  more  than  the  steward.  For  Coke  says,  that 
if  the  court  baron  be  held  off  the  manor,  it  is  void ;  and  he 
there  speaks  of  a  court  baron  as  including  the  copyholder's 
court,  where  the  steward  is  judge :  but,  as  hath  been  said 
before,  a  lord  may  make  admittances  or  grants  out  of  the 
manor,  at  what  place  he  pleases,  which  are  Cokeys  words,  and 
must  be  understood,  not  at  a  court,  but  at  some  other  time,  or 
else  he  contradicts  himself.** 

It  should  certainly  seem,  that  if  the  court  itself  is  void,  all 
the  grants  and  admittances  which  take  place  therein,  though 
made  by  the  lord  himself,  are  void  also  (b). 

The  resolution  in  Clifton  &  Molineux  (c)  was  expressly  to 
that  effect.  The  case  of  the  Duke  of  Suffolk  (d)  is  also  an 
authority  against  the  validity  of  any  grant  or  admittance  by 


(a)  Ten.  p.  250.  And  see  1  Watk. 
OD  Cop.  253.     6  Vin.  Ck)p.  (N.  b). 

(&)  This  point  was  raised  (among 
others)  in  a  special  case,  recently 
argued  in  the  Court  of  King's 
Bench,  arising  out  of  a  trial  in  eject- 
ment at  Oxford,  before  Mr.  Baron 
Vanghan  *;  but  the  judgment  of  the 
Court  has  not  yet  been  delivered. 
Having  been  professionally  connected 
irith  the  case,  I  do  not  think  it  right 
to  say  more,  than  that  the  judgment 
"will^  I  am  satisfied,  be  read  with 
considerable  interest  by  the  profes- 
sion, and  especially  by  persons  who 
are  practically  engaged  in  this  branch 


of  the  law  of  real  property ;  and 
should  the  opinion  of  the  Court  be 
pronounced  before  this  work  is  pub- 
lished, a  full  extract  from  the  judg- 
ment shall  be  given  in  the  Appendix. 

(c)  4  Co.  27*  a.  And  see  Melwich 
&  Luter,  4  Co.  26.  b. 

(d)  Cited  Cro.  Eliz.  814.  in  Sands 
V.  Drtiry.  It  was  adjudged  in  that 
case  '  that  where  one  had  two  ma- 

*  nors,  and  granted  a  copyhold  of  the 
'  one  manor,  at  the  court  of  the  other 
'  manor,  it  was  a  void  grant ;  for  it 

*  cannot  be  a  copyhold,  according  to 
'  the  custom  of  a  manor,  whereof  it 

*  is  not  parcel.' 


•  Doc  d.  Leach  v.  Whitaker. 
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ike  lord  St  a  eDort  not  k^afij  InUeiL  So  ako  is  die  case 
Mmrke  h.  Swlfmrd  (a),  m  whith  tbe  party  was  eorapdled 
aedk  refief  in  eqnitj  against  the  lord  hf  whom  die  grant  i 


I  an  also  nndi  iirliHwT  to  thnik,  diot  it  is  necessary  that  a 
giant  or  adanttawee  made  by  the  lord  out  of  coort,  should  be 
cnlaed  on  the  roQs  of  die  manor,  befive  it  can  be  deemed  to 
hmn  any  legal  cfiect ;  tar  ham  can  die  grantee,  or  party  ad- 
anttfd^  be  said  to  hold  by  copy  of  eonrt  roll,  or,  in  other  words, 
to  be  a  eopjf-hoUer,  mitQ  such  entry  has  been  made  (b)l 

JEildL  (c)  sap,  "  die  adnnttanoe  makes  a  oc^y]rh<Mer,  and 
the  entry  of  diot  in  court  makes  him  tenant  by  copy  of  court- 
nil  ;  far  copyholder  is  he  which  hcddedi  by  copy  of  court- 
loIL' 

And  CaOkrop  in  his  readings  (d),  obsenres,  ^  If  the  lord  in 
open  coort  doth  grant  a  copyhold  land,  and  the  steward 
maketh  no  entry  thoeof  in  die  court  rolls,  this  is  not  good, 
dioogh  it  be  nerer  so  pohSdy  done ;  nor  no  collateral  proof 
can  make  it  good.* 


Wkai  things  are  dewusahle  by  Copy. 

It  should  seem  that  eren  a  manor  may  be  demisable  by 
copy  (e) ;  but  it  has  been  s£ud,  that  the  lord  (rf  the  customary 
manor  could  not  keep  Courts  Baron  to  have  forfdture,  or  hold 
pleas  in  a  writ  of  right  {f). 


{a)  Totb.  107.  Ed.  1671.  [p.  45  in 
ed.  of  I649.3  The  report  is  thus  giren, 
^'  a  oopybold  granted  at  a  amrt  kept 
**  out  of  the  manor,  confirmed  against 
**  the  lord  which  made  it*  Marke 
''  contra  Sulyard,  25  Eliz." 

(6)  Lit.  8.  75.  Kite  r.  Queintom, 
4  Co.  26.  b. 

(c)  p*  165.    And  see  ib.  p.  162. 

(d)  p.  37. 

(f)  Rex  V.  Stanton,  Cro.  Jac.  259. 
fl.  C.  (called  Rex  v,  StaverUm,)  Yelr. 


190.  Afoor  T.  Woodgamey  ib.  327. 
S.  C.  (caUed  Sir  H.  NeviTs  case^ 
11  Co.  17.  a.  Supp.  Co.  Cop.  s.  17. 
Tr.200.  Co.  Lit.  58.  b.  See  Jenk. 
Cent.  274  Ca.  95.  6  Vin.  Cop.  (£.) 
pi.  5.  Com.  Dig.  Cop.  C.  1.  QAyle- 
sham  in  Norfolk  is  said  to  be  held 
by  copy,  vide  Compl.  £ng.  Cop.  p. 
50.2  S«t  s^  1  Watk.  on  Cop.  32-3. 
Scroggs,  94. 

(f)  Rex  y.  Stanifm,  or  StavarUm^ 
sup. 
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A  mill  may  be  granted  by  copy  (a).  Tithes  are  also  demis- 
able by  copy  (b).  And  so  is  common  appendant  (c),  and  also 
common  of  pasture  without  land,  as  it  may  be  parcel  of  a 
manor  (d).  A  rent  charge,  or  a  rent  seek,  may  be  parcel  of  a 
manor^  and  may  therefore  be  granted  by  copy  (e).  So  also, 
underwood,  without  the  soil  (/*),  herbage  or  vesture  of  land, 
forecrop  or  primn  t(msura(g);  or  other  profit  which  lies  in 
tenure  (h)  ;  or  which  is  appendant  to  that  which  lies  in  tenure, 
as  an  advowson,  fair,  market,  piscary,  or  the  like  (1) ;  though  the 
offices  of  stewardship  or  bailiwick  of  a  manor  {k),  or  other  like 
profit,  not  lying  in  tenure  (/),  are  not  grantable  by  copy. 

It  is  laid  down  in  some  books  of  authority,  that  aclvowsans  in 
grogs,  and  even  rents,  commons  in  gross,  and  the  like  incorpo- 
real hereditaments  (m),  cannot  be  held  by  any  manner  of  ser- 
vice, and  therefore  are  not  grantable  by  copy ;  although  it  is 
admitted  by  the  same  authors,  that  ^'  what  things  soever  are 
parcel  of  the  manor  and  are  of  perpetuity  "  (n),  may  be  granted 
by  copy ;  and  Sir  Edward  Coke  further  says,  that  a  grant  may 


(a)  Green  &  Harris,  cited  4  Leo". 
241^  in  Ward's  case.    Godb.  127. 

(b)  1  RoU.  Abr.498.  A.  pi.  1.  Cro. 
Eliz.  413,  cites  Sir  John  Bourn's 
case  as  so  adjudged.  See  also  Mus^ 
grave  v.  Cave,  Willes  324.  Cent. 
Sands  y.  Drury,  as  reported,  Cro. 
Eliz.  814;  but  see  S.  C.  N.  9  to  Co. 
Lit  58.  b^  citing  Hal.  MSS.  Vide 
ako  Snpp.  Co  Cop.  s.  I7.  Tr.  200. 
Com.  Dig.  tit.  Cop.  (C.  1.)  6  Vin. 
Cop.  E.  pL  1. 

(c)  Cro.  Eliz.  814^  in  Sands  r. 
lOrury.  Co.  Cop.  s.  42.  Tr.  97. 
Cahh.  41. 

(</)  Musgrave  ▼.  Cave,  sup. 

ie)  Com.  Dig.  Cop.  (C.  1).  2 
Roll.  Abr.  120.  (B).  Musgrave  v. 
Cave,  sup.  Gilb.  Ten.  331. 

C/j  Hoe  &  Taylor,  4  Co.  30  b. 
31    a.    S.  C.  Cro.  Eliz.  413.  S.  C. 


Mo.  355.  Co.  Lit.  58  b.  Co.  Cop. 
8.  42.  Tr.  97. 

(g)  Co.  Lit.  58  b.  Co.  Cop.  s. 
42.  Tr.  97.  Hoe  &  Taylor,  sup. 
Cro.  Eliz.  814,  in  Sands  &  Drury. 
Jenk.  Cent.  274.  ca.  95.  6  Vin.  Cop. 
(E)  pi.  2  3.  4.  1  Roll.  Abr.  498.  (A) 
pi.  2.  Stammers  v.  Dixon,  7  East,  200. 

(A)  Hoe  &  Taylor,  sup.  Co.  Cop. 
s.  42.  Tr.97.  Jenk.  Cent.  274.  Ca. 
95. 

(1)  Hoe  &  Taylor,  sup.  Com. 
Dig.  Cop.  (C.  1).  6  Vin.  Cop.  (E.) 
Co.  Lit.  58  b. 

(k)  Calth.  41.      Co.  Cop.  s.  42. 

Tr.97. 

(/)  Co.  Cop.  8.  42.    Tr.  97. 

(w)  Co.  Cop.  s.  42.  Tr.  97-  Calth. 
41.  Gilb.  Ten.  331-2. 

(»)  Co.  Cop.  8.  43.  Tr.  97-  Gilb. 
Ten.  332. 
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be  made  by  copy  of  20  loads  of  wood,  to  be  taken  by  the 
grantee  (a). 

The  above  case  of  Musgrave  &  Cave  furnishes  useful  and  in- 
teresting comments  as  to  the  demisable  quality  of  common  in 
gross,  rent  charges,  &c.  and  which  appear  to  be  well  deserving 
of  notice  in  this  place.  It  was  an  action  of  trespass  in  the 
Court  of  Common  Pleas,  and  the  question  whether  a  right  of 
common  insisted  on  by  the  defendants  in  their  plea,  was  well 
pleaded  or  not,  came  before  the  court  on  demurrer ; — ^the  ob- 
jection being,  that  it  did  not  sufficiently  appear  what  sort  of 
right  of  common  it  was ;  the  Court,  however,  decided,,  that  it 
was  common  appurtenant,  and  so  there  was  no  weight  in  that 
objection. — But  fVilles,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  stated,  that  there  was  another  objection  made  at  the 
bar  which  staggered  the  Court  a  good  deal  more,  but  which, 
upon  consideration,  they  thought  was  capable  of  a  plidn  an- 
swer ;  and  in  his  concluding  observations  on  that  point,  the  Chief 
Justice  thus  stated  the  opinion  of  the  Court : — 

^  The  objection  is  that  this  common  cannot  be  parcel  of  the 
manor,  and  yet  be  demised  and  demisable  by  copy  of  court  roll ; 
because  as  soon  as  it  is  once  severed  by  such  demise  and  grant- 
ed by  itself  without  any  land  with  it,  it  ceases  to  be  part  of  the 
manor,  and  so  can  never  afterwards  be  granted  again  by  copy ; 
because  nothing  can  be  granted  by  copy  but  what  is  parcel  of 
the  manor.     This  is  the  strength  of  the  objection. 

*'  To  this  it  was  answered,  that  not  only  common,  but  several 
other  things  merely  incorporeal,  may  be  granted  by  copy  of 
court  roll ;  and  several  cases  were  cited  to  this  purpose.  In 
Co.  Lit.  58.  b.  it  is  said  that  the  herbage  or  vesture  of  land, 
underwoods,  and  whatever  concemeth  lands  and  tenements,  may 
be  granted  by  copy  of  court  roll.  And  he  goes  further  and 
says,  that  a  fair  or  market  appendant  to  a  manor,  may  be 
granted  by  copy.  In  1  Rol.  Abr.  498.  A.  pi.  1.  it  is  expressly 
said  that  tithes  may  be  granted  by  copy  of  court  roll  (6) :  and 

(a)  Cop.  s.  42.  Tr.  98.    And  see         «  (6)  Vid.  Harg.  Co.  Lit.  58.  b. 
Gilb.  Ten.  332.  n.  9." 
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though  the  contrary  seems  to  have  been  determined  in  the  case 
of  Sands  v.  Drurffy  Cro.  Eliz,  814'.,  yet  that  case  when  consi- 
dered is  a  case  of  no  great  authority  as  to  this  point ;  firsts  be- 
cause the  Judges  there  were  divided  in  their  opinion  as  to  this ; 
for  though  they  all  agreed  in  the  judgment^  some  of  them  went 
upon  another  reason^  because  it  was  not  found  in  the  special 
verdict  Uiat  the  tithes  were  demised  by  copy  time  out  of  mind ; 
and  Pophmn,  3.,  who  held  that  tithes  were/l|ot  demisable  by 
copy,  went  upon  this  reason,  that  they  coi^  not  be  parcel  of  a 
manor,  which  I  shall  shew  by  and  by  to  be  a  mistake,  and  that 
they  may  be  parcel  of  a  manor  ;  and  if  so,  his  reason  fails :  and 
they  all  in  that  case  agreed  that  common  and  prima  veatura 
prati  might  be  granted  by  copy.  In  the  case  of  Hoe  y.  TViy- 
lor.  Moor,  335,  it  is  held  that  underwood,  tithes,  a  market  or 
piscary,  may  be  granted  by  copy  of  court  roU,  if  the  custom 
will  warrant  it ;  and  it  is  said  there  that  the  market  of  Crock" 
k€m  or  Crokenkam  in  the  county  of  Somerset  has  always  been 
granted  by  copy.  And  the  same  is  said  in  the  same  case,  as 
reported  in  4  Co.  30.  b.  31.  a. 

''  I  own  that  when  these  cases  were  first  cited,  I  thought  that 
they  only  meant  that  when  copyhold  land,  to  which  common  or 
any  other  profit  is  appurtenant,  was  granted  by  copy,  the 
conmion  or  other  thing  appurtenant  will  pass  with  the  land ; 
and  taking  them  in  this  sense,  the  cases  cited  would  not  at  all 
help  the  present  case,  because  here  no  land  is  granted,  but  only 
a  bare  right  of  common.  But  upon  looking  into  the  cases  and 
considering  them,  I  find  that  they  go  &rther,  and  that  the 
meaning  of  them  all  is  that  common,  tithes^  and  other  things, 
may  pass  by  copy  of  court  roll  by  themselves  without  any  lands. 

**  What  my  Brother  Draper  said  the  last  time  plainly  shews 
how  this  may  be,  and  has  removed  all  the  doubts  that  we  had 
in  relation  to  this  matter.  For,  as  we  are  upon  a  demurrer,  if 
tlus  right  of  common  as  pleaded  can  be  good  upon  any  sup- 
position whatsoever,  we  must  take  it  to  be  so.  Now  supposing 
it  to  be,  as  my  Brother  Draper  suggested,  that  Old  Field  was 
formerly  part  of  the  manor,  and  that  the  brd  time  before 
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memory  granted  away  Old  Field,  reserving  common  of 
pasturage  therein  for  360  sheep,  this  right,  so.  reserved,  will 
certainly  remain  parcel  of  tlie  manor ;  as  if  the  lord  grant  away 
his  demesnes  reserving  a  rent,  this  rent  is  undouhtedly  parcel  of 
the  manor,  as  is  held  in  2  Rol.  Abr.  pi.  4,  who  cites  for  this  an 
old  case  in  22  Ass*  53.  Nay  that  book  goes  still  farther ;  for 
in  the  same  page,  pi.  2  and  3,  it  is  expressly  held  that  seek 
rent  may  be  parcel  of  a  manor ;  as  if  the  lord  by  his  deed^ 
whereby  he  reserves  the  rent,  or  by  a  deed  subsequent,  release 
all  the  services  to  the  tenants,  in  which  case  the  rent  will  un- 
doubtedly become  rent  seek,  yet  it  is  parcel  of  the  manor ;  for 
which  also  he  cites  the  same  book  of  assize,  and  also  31  Ass.  23^ 
which  case  is  much  stronger  than  the  present. 

*^  Taking  it  therefore  that  this  common  may  be  parcel  of  the 
manor,  there  is  .but  one  difficulty  remaining,  how  it  can  be  de- 
misable by  copy  after  it  has  been  once  so  demised,  because  such 
demise  severs  it  from  the  manor,  and  turns  it  into  a  common  in 
gross ;  and  so  it  ceases  to  be  parcel  of  the  manor,  and  if  it 
ceases  to  be  parcel  of  the  manor,  it  can  never  be  demisable 
agmn  by  copy.  But  there  is  a  plain  answer  to  this  when  the 
nature  of  the  case  is  thoroughly  considered.  For  if  the  lord 
by  a  common  law  grant  had  demised  this  common  for  years^ 
though  it  had  been  holden  as  common  in  gross  during  the  term, 
after  the  end  of  the  term  it  would  be  common  appurtenant, 
and  parcel  of  the  manor  again.  And  every  copyhold,  though 
of  inheritance,  is  in  the  eye  of  the  law  considered  as  a  tenancy 
at  will,  and  consequently  a  much  less  estate  than  that  of  a  term 
of  years.  Though,  therefore,  it  should  be  taken  to  be  in  gross 
during  the  estate  of  the  copyholder,  as  soon  as  it  comes  again 
into  the  hands  of  the  lord,  it  is  common  appurtenant  again,  and 
parcel  of  the  manor  as  before. 

"  This  answer,  if  there  were  no  other,  would  be  sufficient  to 
remove  the  objection.  But  I  think  that  the  matter  may  be 
carried  still  farther,  and  that  it  is  common  appurtenant  even 
whilst  it  is  enjoyed  by  the  copyholder,  for  the  same  reason  as 
copyhold  lands  are  Always  considered  in  point  of  law  as  part  of 
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aod  as  the  demesnes  of  the  manor,  even  whilst  they  are  enjoyed 
by  copyholders  of  inheritance. 

"  The  case  may  be  put  in  the  same  manner  of  tithes.  Suppose 
a  spiritual  person,  lord  of  a  manor  and  possessed  of  lands 
parcel  of  his  manor,  which  were  tithe  free  in  the  hands  of  the 
lord,  and  that  from  time  beyond  memory  he  had  granted  away 
tbese  lands,  reserving  the  tithes,  the  tithes  in  this  case  would 
remain  parcel  of  the  manor;  and  if  the  manor  came  to  the 
Crown  on  the  dissolution  of  the  monasteries,  and  was  afterwards 
granted  by  the  Crown  to  a  subject,  these  tithes  still  remain 
parcel  of  the  manor,  and,  if  the  custom  will  warrant  it,  may 
for  the  same  reason  be  granted  by  copy  of  court  roll.  So  a  fair 
or  a  market  appendant  may  be  granted  by  copy,  because  a 
grant  by  copy  to  hold  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  does  not  destroy  the  appendancy :  but 
they  remain  still  parcel  of  or  appendant  to  the  manor,  notwith- 
standing such  grant  (a). 

"  We  think  therefore  that  all  the  objections  to  this  plea  have 
received  an  answer." 


Of  Persons  incapacitated  to  take  as  Grantees. 

A  FEME  covert  may  be  a  copyholder,  but  the  wife  of  the  lord 
of  a  manor  is  incapable  of  taking  under  an  immediate  grant 
from  her  husband  :  So  where  on  the  death  of  the  last  tenant, 
the  lord  demised  by  copy  to  his  wife,  to  hold  to  her  and  two 
others  for  their  lives,  and  the  hfe  of  the  longest  liver  of  them 
successively  ;  the  court  held,  that  it  was  a  void  grant  (b). 

It  has  frequently  been  said,  that  the  same  persons  as  are 
capable  of  a  grant  at  common  law,  are  capable  of  a  grant  by 
copy,  and  that  he  shall  be  a  person  sufficient  to  be  a  copy- 
holder, who  is  able  of  himself,  or  by  another,  to  do  the  service 
of  a  copyholder ;  but  the  latter  position,  taken  in  a  limited 

**  (a)  8ee  Doe  d.  Gibbons,  Bart,         (6)  Firebrassd.  SymesT.  PennatU, 
y.  Pott,  Dongl.  709 ;  and  Roe  d.     2  Wils.  254. 
Hak  V,  Wegg,  6  D.  &  E.  708." 
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sense,  is  controvertible  ;  for  though,  under  both  positions,  an 
infant  or  a  feme  covert  may  be  a  copyholder,  as  the  guardian 
of  the  infant,  and  the  husband  of  the  feme  copyholder,  may  do 
the  services,  yet  the  latter  position  would  exclude  a  person  non 
semce  metnoriie,  an  idiot,  a  lunatic,  an  outlaw,  or  an  excom- 
municate, from  receiving  a  grant  of  a  copyhold  estate ;  and 
still  we  find  it  laid  down  that  persons  under  those  disabilities, 
as  well  as  an  infant  and  a  feme  covert,  may  be  grantees  of 
copyholds  (a)^  and  that  the  purchase  by  the  wife  shall  stand  in 
force  until  her  husband  disagrees. 

The  King  cannot  be  a  copyholder  either  in  his  corporate  or 
natural  capacity  (b) ;  but  if  a  person  who  holds  a  copyhold 
estate  becomes  King,  the  copyhold  is  suspended,  for  it  would 
be  beneath  the  dignity  of  a  King  to  perform  such  services  as 
those  to  which  copyholds  are  subject:  yet  after  his  decease,  the 
next  person  intitled  (not  being  King,)  shall  hold  by  copy,  and 
the  tenure  be  revived  (c). 

It  is  generally  supposed  that  a  corporation,  either  aggregate 

^  or  sole,  cannot  hold  lands  by  copy  of  court  roll,  for  the  effect 

would  be  to  deprive  the  lord  as  well  of  suit  and  service  as  of 

his  fines  (d).     But  Sir  Edward  Coke  (e)  says,  ''  If  a  copyhold 


(a)  Co.  Cop.  8. 35.  Tr.  7d.  Shepp. 
Ct.  Keep.  115.  6  Vin.  Cop.  (L.)  pi. 
6,  cites  Calth.  Read.  51-2.  [p.  40. 
2d  Ed.] 

(6)  Hard.  434,  in  Duke  of  York 
▼•  Sir  John  Marsham*  lb.  436,  citing 
the  King  v.  Holland.  (But  see  the 
King  &  Holland  in  Sty.  41.)  Field 
V.  Boothsby,  2  Sid.  82.  1  Mod.  17- 

(c)  1  Watk.  on  Cop.  31,  cites  Co. 
Lit.  !•  b.  Dy.  2.  b.  pi.  8.  marg.  lb. 
154.  b.  pi.  18 ;  and  adds,  yet  there 
are  many  instances  of  Kings  holding 
lands  of  a  subject  in  ancient  days. 
See  1  Rob.  Scotl.  8,  and  X.  Stuart 
Diss.  Antiq.  Engl.  Constit.  p.  3.  s.  3. 
p.  160,  n.  (6). 


(d)  Duke's  Ch.  U.  by  Bridg.  p. 
135.  Mr.  Booth  inclined  to  the  opi* 
nion  that  a  corporation,  aggregate  or 
sole,  could  not  be  a  copyholder,  see  1 
Vol.  Ca.  &  Opin.  186.  Mr.  Watkins 
was  of  the  same  opinion,  1  V(d.  on 
Cop.  31,  242.  So  also  was  Mr.  Har- 
grave,  1  Watk.  on  Cop.  242.  (n.) 

'A  Dean  &  Chapter,  and  other 
bodies  politic,  cannot  do  homage,  for 
that  shall  be  done  in  person,  and  a  cor« 
poration  cannot  appear  in  person,  but 
only  by  attorney,'  &c  Bro.  Fealty, 
15.  Co.  Lit.  60.  b.  2  Lord  Raym. 
864. 

(e)  Cop.  s.  tf .  Tr.  113, 114 
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be  granted  to  a  Dean  and  Chapter,  or  to  a  Mayor  and  Com- 
monalty, without  any  express  estate^  a  perfect  estate  in  fee 
passeth/'  And  agatn^  **  If  a  copyhold  be  granted  to  an  Abbot, 
and  to  Am  heirs,,  an  estate  for  life  only  passeth.** 

And  supposing  a  surrender  to  be  made  to  A.,  to  the  use  of 
a  charity^  it  is  clear  that  the  lord  would  be  compellable  to 
admit  A.,  because  he  would  receive  no  prejudice  thereby^  as 
he  would  have  his  tenant  in  the  person  of  A.  (a). 

It  has  been  said  that  an  alien  may  be  a  copyholder^  and  that 
neither  the  King^  nor  the  lord  of  the  manor^  could  seize  the 
copyhold  lands  (b).  But  Mr.  Watkins  was  of  opinion  that  an 
alien  could  not  hold  by  copy  (c).  And  the  better  opinion 
would  seem  to  be^  not  only  that  an  alien  could  not  compel  the 
lord  to  admit  him  to  copyhold  land^  but  that  the  lord  and  not 
the  King  shall  have  the  advantage  of  any  purchase  of  copy* 
holds  made  by  an  alien  (d)  ;  and  this  chiefly  because  the  King 
cannot  be  tenant  to  the  lord  of  a  manor  (e). 

But  there  are  grounds  for  contending^  that  upon  a  grant  of 
copyholds  in  trust  for  an  alien^  the  King  could  claim  the  profits 
by  virtue  of  his  prerogative  (y). 

And  I  apprehend,  that  if  the  lord  will  grant  to  or  admit  an 
alien,  or  any  incapacitated  person  whatever,  the  lord's  interest 
will  be  thereby  concluded  (g). 


(a)  Ranshaw  v.  Robolham,  43 
Eliz.  in  Cane.  Duke's  Ch.  U.  by 
Bridg.  135. 

(b)  Caltb.  Read.  40.  6  Vin.  Cop. 

(L.)  pi.  7. 

(c)  1  Vol.  on  Cop.  31 ;  and  see  6 
Vin.  Cop.  (L.  e.  2.)  pi.  2, 3.  Eaton's 
caae>  Lit.  Hep.  23.  Post,  at  the  end 
of  tit. '  Forfeiture.' 

{d)  Per  Harriion,  Lecturer  Lin. 


Inn,  1632,  Dy.  2.  b.  marg.,  302.  b. 
marg.  Post,  at  the  end  of  tit.  '  For- 
feiture.' 

(e)  1  Mod.  17>  in  Smith  v.  Wheeler. 
1  Pow.  Mortg.  106.  n.  (A.) 

(/)  Post,  at  the  end  of  tit. '  For« 
feitui%.' 

(g)  Ante,  p.  123.  Vide  also  as  to 
incapacities  of  grantees,  Sugd.  Vend. 
&  P.  660,  et  seq.  [S  Ed.]] 
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Of  the  QgSce  and  Power  of  the  Steward,  Sfc. 

Lord  Coke  in  his  disooune  on  the  antiquity  and  nature  of 
manors  and  copyholds,  very  justly  observes,  that  from  the 
measure  of  authority  and  confidence  committed  to  the  steward 
of  a  manor,  the  lord  would  do  well  to  be  very  careful  in  making 
his  choice ;  for,  if  he  be  defective  in  any  one  of  these  three 
qualities^  knowledge,  trust,  or  diligence,  the  lord  may  be  much 
prejudiced ;  and  he  quotes  the  counsel  given  to  the  lord  by 
Fleta :— •''  Provideat  sibi  dominus  de  senescallo  circumspecto  et  • 
^'  fideli,  qui  in  legibus  consuetudinibusque  provincisB,  et  officio 
''  senescalcifls,  se  cognoscat,  et  jura  domini  sui  in  omnibus  tueri 
affectet,  quique  balUvos  domini  in  suis  erroribus  et  ambiguis 
sdat  instruere  et  docere,  quique  egenis  parcere,  et  nee  prece, 
vel  precio,  velit  a  .tramite  justitis  deviare,  et  perverse  judi- 
''  care.''  (a) 

In  the  King's  manors  a  steward  must  be  appointed  by  pa- 
tent (6).  And  in  the  case  of  Harris  &  Jays  (c),  a  grant  made 
in  full  court  by  the  Queen*s  auditor  and  surveyor,  was  held  to 
be  void,  such  officer  not  having  power  to  retain  a  steward,  and 
the  grant,  though  made  in  court,  being  voluntary,  and  dis- 
tinguishable therefore  from  an  act  of  necessity. 

By  the  act  of  10  Geo.  4.  c.  50.  s.  14,  the  Commissioners  for  the 
time  being  of  His  Majesty's  woods,  forests  and  land  revenues  from 
time  to  time,  are  authorised  to  appoint  such  persons  as  they  shall 
think  fit  to  be  the  stewards  of  any  hundreds,  honours,  manors  or 
lordships,  being  part  of  the  possessions  and  land  revenues  of  the 
Crown,  to  which  the  act  relates,  with  power  and  authority  to 
hold  and  keep  all  and  singular  hundred  courts,  courts  leet, 
views  of  frankpledge,  courts  baron,  and  customary  and  other 
courts  within  the  limits  and  predncts  of  such  hundreds,  honours, 

(a)  Co.  Cop.  8.  45.  Tr.  103.  And         (b)  Ca  Cop.  s.  45.  Tr.  104. 
see  Co.  Lit.  61.  b.  9  Co.  48.  b,  in         (c)  Cro.  Eliz.  699.  S.  C.  4  Co.  30. 
Earl  of  Shrewsbury's  case.  a.  See  this  case  post.  p.  140. 
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manors,  or  lordships  respectively,  and  to  perform  and  execute 
all  things  belonging  or  incident  to  such  offices. 

The  appointment  of  a  steward  by  a  corporation  must  also  be 
by  deed  (a) ;  but  in  all  other  cases  a  steward  may  be  appointed 
by  parol  (b),  though  not  for  life  or  years,  as  it  should  seem  (c). 

It  is,  however,  usual  and  proper  in  every  case  to  constitute 
the  chief  steward  of  a  manor  by  deed  ;  and  a  proper  form  of 
appointment  will  be  found  in  the  Appendix* 

A  steward,  whether  de  Jure  or  de  Jacto,  may  execute  any 
ministerial  act  in  court,  because  the  tenants  are  not  compellable 
to  enquire  into  the  lawfulness  of  his  authority  (d).  So  Kitch.  (e\ 
says,  *  And  if  one  holds  but  one  court  by  appointment  of  the 
lord,  where  another  hath  a  patent  to  be  steward,  and  is  absent, 
surrender  taken  and  entered  in  this  court  is  good,  and  also  is 
admittance/  But  even  a  steward  dejure  cannot  grant  in  op- 
position to  the  express  commands  of  his  principal  (y*) ;  neither 
would  a  grant  by  him  diminishing  the  ancient  rent  and  services, 

be  good  (gr). 

The  law  is  as  little  inclined  to  examine  the  imperfections  of 
the  steward's  person,  as  the  unlawfulness  of  his  authority  : — So 
if  the  steward  of  a  manor  is  under  any  disability,  as  being  an 
idiot,  nan  compos  mentis,  an  outlaw,  or  excommunicate,  yet 
it  is  said,  that  such  acts  as  he  shall  do  as  incident  to  his  office, 
and  therefore  as  judge,  or,  at  least,  as  custom's  instrument,  can* 


(fl)  Co.  Cop.  8.45.  Tr.l05.  Owen 
V.  Saunders,  1  Lord  Kaym.  160-1. 
See  also  Kitcb.  164.  Nels.  Lex.  Man. 
App.  pi.  34. 

(6)  Co.  Cop.  8.  46.  Tr.  104.  Co. 
liit.  61.  b.  Harris  &  Jai^s,  ubi  sup. 
lisdy  Holcrqft's  csae,  4  Co.  30.  b. 
Smiihson  v.  Cage,  Cro.  Jac.  526. 
Blagrave  &  Wood's  case,  1  Leo.  227> 
228,  dtes  21  H.  7-  36-7-  S.  C.  Godb. 
142.  Down  ▼.  Hopkins,  4  Co.  30.  a. 
Dy.  248.  pL  79.  19  Vin.  Abr. 
'  Steward.'  (F.)  Com.  Dig.  Cop.  (R. 


5.)    lb.  'Leet.'  (M.  1.)  Scroggs,  88. 

(c)  Blagrave  Sc  Woo^s  case,  sup. 
Dy.  248.  Owen  v.  Saunders,  1  Lord 
Raym.  159. 

{d)  Mo.  112,  in  Knowles  ▼.  Luce, 
Co.  Cop.  s.  45*  Harris  v.  Jaj^s,  ubi 
sup.  Hippsly  V.  Tucke,  2  Lev.  184. 
Parker  &  Kelt,  infra. 

(6)  P.  162,  cites  2  Ed.  6,  tit.  26. 

{/)  Harris  &  Jays,  sup.  Scroggs, 
91. 

(g)  Cro.  Eli2.  699.  Gilb.  Ten. 
222, 315. 
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not  be  avoided  (a) ;  and  I  am  apprehensive,  that  although  an 
infant  cannot  sit  as  judge  in  a  court  leet^  yet  that  he  may  pre- 
side not  only  in  a  court  baron^  where  the  suitors  are  the  judges, 
but  also  in  a  customary  court,  and  do  all  acts  of  a  ministerial 
nature,  provided  he  be  of  years  of  discretion  (b),  especially  if 
the  office  is  granted  so  as  to  be  exercisable  by  a  deputy  (e). 

Mr.  Watkins  urges  (rf),  on  the  authority  of  MelwicVs 
case  (e),  and  Dtulfeild  &  Andrews  {f\  that  a  steward  may 
admit  not  only  out  of  court,  but,  as  a  consequence,  out  of  the 
manor ;  and  he  enforces  his  argument  in  favour  of  the  steward's 
power  to  admit  ovi  of  catirt,  by  adverting  to  the  principle, 
that  copyholders  had  not  originally  a  negative  voice  upon  the 
admittance  of  a  new  tenant,  and,  therefore,  that  their  presence 
on  an  admission  is  not  necessary  (g)  ;  but  it  is  to  be  recollected 
that  the  decision  in  Du^eild  &  Andrews^  was  not,  that  a 
steward  may  admit,  but  that  he  may  take  surrenders  out  of 
the  manor;  and  that  in  the  subsequent  case  of  Tukely  & 
Hawkins  (h),  there  was  an  express  resolution  of  the  Court  of 
C.  B.,  upon  motion  for  a  new  trial  in  ejectment,  that  a  steward 
of  a  manor  may  take  a  surrender  of  a  copyhold  out  of  the  ma- 
nor, but  cannot  admit  out  of  the  manor.     And  MehmcJis  case 


(a)  C5o.  Cop.  8.  45.  Tr.  104-5. 
Gilb.  Ten.  316. 

(6)  Scambler  &  Waters,  Gro.  Eliz. 
637.  S.  C,  cited  Co.  Lit.  3.  b.  n.  4. 
1  RoU.  Abr.  731.  3  lb.  153.  Mar. 
41.  And  see  Scroggs^  89.  Vide  also 
y<mge  V.  St<mell,  Cro.  Car.  279.  S.  C. 
Sir  W.  Jones,  311.  Gilb.  Ten.  316 
to  318.  But  see  Co.  Lit.  3.  b>  where 
hord  Coke  says^  an  infant  or  minor 
is  not  capable  of  an  office  of  steward- 
ship  of  the  court  of  a  manor^  either 
in  possession  or  reversion^  and  he  re- 
fers to  Scambler^s  case^  but  notices 
the  above  cases  of  Yonge  &  StomM, 
and  Young  &  Fowler,  as  contra.  Vide 
also  n.  4.  ib.^  referring  to  Scambkr's 


case  in  1  Roll.  Abr.  731.  (I.),  and 
Cro.  Eliz.  636,  as  ace.,  and  also  to 
that  case,  as  contra,  in  Alar.,  where 
also  Mr.  J,  Jones  affirmed  that  Scamh^ 
ler's  case  was  also  contra. 
>  (c)  See  n.  4.  to  Co.  Lit.  3.  b.  Gilb. 
Ten.  316.  Com.  Dig.  Cop.  (R.  5.) 
And  note,  an  infant  may  make  a  de- 
puty for  his  advantage,  see  W.  Jones, 
311,  in  YoMge  v.  Slowell. 

(d)  1  Vol.  on  Cop.  253. 

(e)  4  Co.  26.  b. 
(/)  1  Salk.  184. 

(g)  Vide  also  Lord  Dacre's  caae, 
1  Leo.  289. 
(h)  1  Lord  Raym.  76. 
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is  an  authority,  that  a  steward  of  the  court  of  a  manor,  cannot, 
at  any  court  held  out  of  the  manor,  make  grants  or  admittances. 
There  are,  authorities,  however,  (as  I  am  about  to  show) 
which  favour  the  more  general  opinion  that  an  admittance  by 
the  chief  steward  of  a  manor  out  of  court,  upon  a  surrender,  is 
good,  provided  an  entry  thereof  be  afterwards  made  upon  the 
court  rolls,  and,  if  out  of  court,  there  would  appear  to  be  no 
good  reason  for  denying  him  the  power  to  admit  out  of  the 
manor  (a)  ;  and  it  is  clear  that  he  may  do  so  by  special  cus- 
tom, for  instance,  where,  by  immemorial  usage,  a  court  is  held 
within  one  manor,  for  several  distinct  manors  (i).  The  reader 
is,  however,  to  bear  in  mind  the  suggestion  which  I  have  made, 
that  admittances,  and  all  other  acts,  at  a  court  held  out  of  the 
manor,  (and  therefore  an  illegal  com  t,)  would  be  void  (c). 

Coke  in  lus  Copyholder  [[s.  46]],  in  suggesting  that  in  one 
point  the  power  of  a  stewai'd  exceeds  the  power  of  an  under* 
steward,  says,  "  The  steward  can  make  an  admittance  out  of 
court,  and  it  shall  stand  good  {/*  entry  be  made  in  the  ayurt 
roll,  that  he  that  is  admitted,  hath  paid  Ids  fine  and  hath 
done  fealty,  but  the  understeward,  though  he  may  take 
a  surrender  out  of  the  court,  yet  he  cannot  make  any  admit* 
tance  out  of  court,  without  especial  authority  or  particular 
**  custom.*  And  again  [[s.  45^  he  states  that  a  "  steward  by  parol 
"  may  take  surrenders  out  of  court,  or  make  voluntary  ad- 
**  mittances  or  ^do]]  any  other  act  incident  to  the  oflSce." 

And- according  to  Kit^h,  (d)  if  an  understeward  take  a  sur- 
render  and  admit  one  out  of  court,  without  authority  of  the 
lord  or  the  chief  steward,  it  is  not  good;  and  Kitch.  adds  ''not- 
"  withstanding  a  lawful  steward,  as  it  seems,  may  take  a  sur- 
''  render  out  of  the  court,  and  admittance  made  out  of  the 
"  court  is  good,  if  it  be  entered  in  the  court  roll,  that  he  is 
**  admitted,  and  hath  paid  his  fine,  and  hath  done  fealty!* 

(a)  Bat  see  cont.  Tukdy  &  Haw^  (c)  Ante,  pp.  125, 126. 

iin$,  ubisup.  Scroggs^S?.  Vide  also  (</)  P.  162.  And  see  Bro.  *  Court 

SD'Anvers,  179>  189.  Baron'    pi.  22.    lb.  'Tenant  per 

(6)  Cro.  Car.  367-  Cro.  Eli«.  814,  Copy ',  pi.  26. 
Ante,  p.  6. 
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But  in  p.  165^  Kitch.  says,  ''And  also  the  high  steward  may 

admit  out  of  the  court,  hy  special  usage  (xnd  custom  within 

the  manor  used**  (a) 

It  is  right,  however,  to  notice  that  it  has  even  been  doubted 
whether  a  steward  can,  under  an  appointment  in  writing  framed 
in  general  terms,  or  under  a  parol  appointment,  accept  a 
surrender,  and  examine  a  feme  covert  as  to  her  voluntary 
consent,  out  of  court  (b),  but  there  does  not  appear  to  be  any 
assignable  reason  for  the  doubt. 

In  the  case  of  Howsego  v.  Wild(c)  the  Court  of  B.  R. 
decided  that  the  steward  of  a  manor  may  take  a  surrender  of  a 
copyhold  out  of  the  manor. 

And  it  was  held  by  the  Court  of  C.  B.  in  Dud^eild  & 
Afuirews  (d),  that  the  steward  may  take  a  surrender  as  well 
out  of  the  manor  as  out  of  court,  dnce  it  might  be  a  con- 
venience (e),  but  could  not  be  prejudicial  to  any  one.  And  in 
the  above  mentioned  case  of  Tukeley  &  Hawkins^  a  second 
resolution  was,  that  ''  a  custom  that  the  steward  shall  not  take 
surrenders  out  of  the  manor,  is  a  void  custom." 

Lord  Coke  (J^ysays, ''  This  is  the  general  custom  of  the  realm, 
that  every  copyholder  may  surrender  in  court,  and  need  not  to 


(fl)  In  1  Roll.  Abr.  505,  (V.  pi. 
4,)  it  is  said,  that  the  steward  of  a 
manor  may  admit  npon  a  surrender 
out  of  court  as  well  as  in  court ;  and 
for  which  FrasrveU  &  Welch's  case  is 
dted.  But  see  that  case  in  3  Bulst. 
214.  Cro.Jac.403.  I  Roll.R«p.415. 
Godb.  268.  Bridgm.  49.  And  note, 
that  according  to  those  reports  of  the 
case,  the  question  was  whether  the 
admittance  of  the  surrenderee  by  the 
lord,  out  of  court,  would  make  him  a 
good  copyholder. 

(b)  See  Cro.  Eliz.  443>  in  Bright 
&  Forth,  where  it  was  held  by  ^n- 
derson  &  Beaumand,  that  surrenders 
were  by  custom,  and  ought  to  be  in 
the  court  of  the  manor,  and  that  a 


surrender  to  the  lord  himself^  in  his 
house,  or  out  of  courts  was  not  good. 
It  was  urged  in  Blagrave  &  Wood, 
1  Leo.  227,  that  a  surrender  taken 
out  of  court  by  a  person  retained  as 
steward  of  the  manor,  is  good^  but 
that  a  steward  retained  to  keep 
courts^  has  no  authority  except  in 
court. 

(c)  1  Roll.  Abr.  600.  6  Vin.  Cop, 
(X.)  pi.  3.  2  D'Anv.  181.  (F.)  pL  1. 

(d)  1  Salk.  184.  1  W.  &  M. 

{e)  The  delay  in  convening  a  court 
might  operate  very  prejudicially  to  a 
copyholder  desirous  of  making  a  sur- 
render of  bis  estate. 

(/)  Co.  Lit.  59.  a. 


CH.  Iil.3  OF   THE   STEWARD^   ETC.  139 

allege  any  custom  therefore.  So  if  out  of  court  he  surrender 
to  the  lord  hhnself^  he  need  not  allege  m  pleading  any  custom. 
But  if  he  surrender  out  of  court  into  the  hands  of  the  lord  by 
the  hands  of  two  or  three^  &c.,  copyholders^  or  by  the  hands  of 
the  bailiff  or  reeve,  &c.  or  out  of  court  by  the  hand  of  any  other^ 
these  customs  are  particular,  and  therefore  he  must  plead  them.** 

Probably  Lord  Coke  did  not  mean  that  a  surrender  into  the 
hands  of  a  steward,  out  of  court,  required  a  custom.  At  all 
events  it  is  clear  that  a  surrender  into  the  hands  of  the  steward, 
tntt  of  court  (a),  or  even  out  of  the  manor  (6),  is  good,  without 
pleading  a  custom  for  it ;  and  whether  the  steward  is  appointed 
by  deed  or  by  parol  (c) ;  and  although  the  surrender  be  to  the 
steward's  own  use  {d).  And  that  the  steward  may  upon  such  a 
surrender  made  by  husband  and  wife,  take  the  examination  of 
the  wife  as  to  her  voluntary  consent,  in  analogy  to  the  power  of 
the  commissioners  under  a  dedinms  potestatem,  in  the  case  of 
a  fine  of  freeholds  {e). 

The  distinction  between  acts  of  necessity,  arising  out  of  the 
ordinary  duties  of  the  office  of  steward  of  a  manor,  and  ex- 
erdsable  therefore  even  without  a  special  authority,  and  acts  in 
thdr  nature  voluntary,  and  therefore  requiring  a  special  man- 
date, is  very  clearly  exemplified  by  Sir  Edward  Coke  in  his  Copy- 
holder {J^9  where,  in  alluding  to  licenses  sometimes  granted 
to  copyholders  to  alien  by  deed,  he  says,  ^*  And  in  this  point  of 
licence  the  lord's  authority  doth  exceed  the  steward's  autho- 

(a)  Baker  &  Denkam,  M.  34  Car.  ers  out  of  court;'  for  this^  however, 
B.  R.  Hal.  MSS.  S.  C.  Stj.  146.  he  cited  Blagrave  &  WoodTs  case,  1 
Heggor  ▼.  FeUton,  4  Leo.  111.  Co.  Leo.  227,  6odb.  142,  and  Dy.  248, 
Lit.  58.  a.  n.  (4.)  59.  a.  n.  (6).  neither  of  which  anthorities  support 

(b)  Howsego  &  fVildf  DudfeUd  &  the  dictum.  Note^  the  appointment 
Andrews,  infr^.  in  Blagrave  &  Wood,  appears  to  have 

(c)  Lady  HdcrcfVs  case,  4  Co.  been  for  the  keeping  of  the  courts 
30.  b.  Co.  Lit.  59.  a.  n.  (6.)  Co.  Cop.  only,  and  not  generally  as  steward  of 
8.  45.  Tr.  104.  Bat  in  Omen  ▼.  the  manor.  See  the  report  in  1  Leo. 
Saunders,!  Lord  Raym.  159,  Powell,  Ante,  p.  13&  n.  b.  Gilb.  Ten.  277. 
J.,  said  that  a  steward  retained  for  (d)  Brisk  v.  Rives,  Cro.  Eliz.  717* 
years  by  parol  was  not  properly  a  (e)  Smithsonv,  Cage,  Cro*  Jslc.  526. 
steward,  'for  he  cannot  takesurrend^  (/)  S.  46.  Tr.  101. 
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rity.  For  though  some  are  of  opinion  that  it  is  both  usual 
and  warrantable  for  the  steward  of  a  manor^  in  absence  of  his 
lord,  to  license  a  copyholder  in  full  court  to  alien  by  deed  for 
so  many  years  as  he  shall  think  good,  because  he  is  judge  in 
the  court,  and  besides  the  entry  of  it  in  the  court  roll  is  in  this 
manner.  Ad  hanc  curiam  J.  S.  petit  licentiam  domini  dimit^ 
tendi,  ^c,  cm  daminus  licentiam  dot,  ^c,  and  therefore  this 
licence  being  granted  in  the  lord's  name  in  fiill  court,  the  lord 
shall  never  enter  for  a  forfeiture,  but  shall  ever  be  estopped  to 
say  the  contrary,  but  that  he  did  give  licence :  yet  (under  re* 
formation  be  it  spoken)  I  much  nustrust  the  truth  of  this  opi- 
nion ;  for  this  power  of  licensing  copyholders  to  alien  by  deed 
is  not  customary  ;  for  then  it  were  as  proper  to  the  steward 
as  to  the  lord,  but  it  is  a  power  of  interest  annexed  to  the 
person  of  the  lord  in  respect  of  his  estate  in  the  manor,  and 
not  in  any  other  collateral  respect :  and  therefore  the  steward 
having  a  bare  authority  to  execute  what  the  custom  of  the 
manor  doth  warranty  without  doubt  he  cannot  virtute  officii 
grant  any  unwarrantable  licence  to  alien  by  deed,  no  more 
than  to  conunit  waste ;  for  the  one  act  as  well  as  the  other 
tendeth  to  the  breach  of  custom,  and  both  of  them,  without  a 

■ 

sufiicient  allowance,  amount  to  the  forfeiture  of  a  copyhcdd : 
but  by  express  words  in  the  steward's  patent,  or  by  special  au- 
thority given  him  by  the  lord,  or  by  some  particular  custom 
warranting  the  same,  the  steward  may  in  court  lawfully  liceace 
copyholders  to  alien  as  well  as  the  lord  may." 

And  we  have  a  further  exemplification  of  this  distinction  in 
the  case  of  Harris  &  Jays,  where,  as  we  have  already  seen  (a), 
the  steward  was  appointed  by  the  Queen's  auditor  and  surveyor 
pro  ilia  vice,  who  granted,  in  full  court,  copyhold  land  which 
had  escheated  for  felony,  and  the  grant  was  deemed  to  be 
void^  merely  because  it  was  a  voluntary  act,  and  that  such 
officer  had  no  power  to  appoint  a  steward,  Popham  observing, 
that '  acts  done  by  one  who  keeps  court  as  steward,  without 

(a)  Ante,  p.  134.  19  Via.  597. 
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authority^  if  they  come  in  by  presentment  from  the  jury,  or  of 
necessity,  are  good  ;*-«as  an  admittance  of  the  heir  upon  a  pre- 
sentment, or  admittance  by  a  surrender  to  an  use.'  But  that 
'  acts  voluntary,  as  the  grant  of  a  copyhold,  are  not  good.' 

It  is  certain  that  an  office  of  trust  annexed  to  the  person,  and 
concerning  the  administration  of  justice,  cannot  be  granted  for 
a  term  of  years,  for  then  it  would  devolve  upon  executors  or 
administrators,  which  might  be  very  inconvenient  (a).  And  it 
should  seem  that  even  under  a  grant  of  the  stewardship  of  a 
court  baron,  where  the  suitors  are  the  judges  (6),  to  two  per- 
sons for  a  term  of  years,  the  appointment  would  determine  with 
the  lives  of  the  grantees  (c). 

Under  an  appointment  of  two  joint  stewards,  I  apprehend 
that  courts  may  be  held  by  one  of  them  (d)  ;  and  that  one  of 
two  joint  stewards  may  perform  all  acts  of  a  ministerial  na- 
ture (e),  as  well  out  of  court  as  in  court. 

An  office  which  is  partly  ministerial  and  partly  judicial,  can- 
not be  granted  in  reversion,  not  even  by  the  King  (y*)  ;  djbr^ 
tiori  a  grant  in  reversion  of  an  office  wholly  judicial  as,  for  in- 
stance, the  stewardship  of  a  court  leet,  would  be  void  (g). 

But  the  law  distinguishes  between  an  entire  office  compre- 
hending two  parts,  one  judicial  and  the  other  ministerial,  as, 
for  instance,  the  ancient  office  of  auditor  of  the  court  of 
wards  (A),  and  two  offices  distinct  in  themselves,  but  compre- 
hended under  one  name,  as  steward  of  a  manor,  embracing  the 
offices  of  steward  of  a  court  leet,  and  of  a  court  baron  (i). 

The  law  also  makes  a  distinction  between  the  office  of  judge 

(a)  Sir  Ge(»rge  Reynets  case,  9  (e)  Vin.  Abr.  tit.  '  Authority/  p. 
Co.  96.  b.    And  see  2  Sho.  24,  in     419. 

Homard  v.  Wood.  (J)  Curie's  case,  ]  1  Co.  4.  a.   Co. 

(b)  Ante,  p.  6.  Lit.  3.  b. 

(c)  Howard  y,  fVood,  Sir  T.  Jones,  {g)  Howard  v.  Wood,  nwp,  S.  C. 
127.  1  Freem.  473.    S.  C.  2  Lev.  245. 

(d)  Knowks  ▼.  Luce,  Mo.  112.  S.  C.  2  Sho.  21.  Veale  &  Priour, 
1  Corny.  84.   Ante,  p.  135.   But  see  Hard.  357* 

Amm.  Oouldsb.  2.  pi.  4.  Jenk.  Cent         (A)  Curias  case,  sup. 
246.  ca.  35.  (t)  Howard  &  Wood,  sup. 
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of  a  court  of  iccutd  (tf ),  and  a  jtSeoi  ofioe  cxncisaUe  by  de- 
|Piii J  ;  tbarabre  I  appidiaidy  ubat  the  oftoe  of  slewaid  of  a 
CBstoBarj  ooBft  baran,  aUboii^ll  of  a  jofiaal  dttractcr,  benign 
cicn'imiblp  by  deputy,  nay  be  gijuled  in  refccnan  (&) ;  and 

^  at  it  mies  froin  tlie  am  of  knd  (e). 

It  if  at  all  efcnts  eertan,  thit  the  Kmg  may  grmt  an  estate 

leicuHBi  (d),  or  to  conmenoe  im^/mlmro,  or  upon 
(e) ;  and  that  a  cnrtom  may  make  an  office 
^[lantafale  in  leiciaiuny  m  the  case  of  a  oommon  person  (^f^* 

Doubts  were  formerly  entertained  whether  a  grant  by  a  sab- 
ject(^),  of  the  stewaidaldp  of  a  manor,  far  fife,  was  good,  ezo^ 
by  custom  or  act  of  Parfiament  (A) ;  hot  in  a  recent  case  of  an 
action  of  aasompat  in  B.  R.,  the  court  hdd,  that  a  grant  for 
fife,  bf  deed,  of  the  stewarddip  of  a  manor,  and  of  the  conrts 
thereto  bdongnag,  was  good  (t).  C.  J.  Atboit,  in  defiveiing 
the  judgment  of  the  court,  adverted  to  the  case  mentioned  by 
lit.  sect*  378,  of  a  grant  by  deed,  by  a  subject,  of  the  office  of 
a  paikerriBqp  fix*  the  fife  of  the  grantee,  and  to  Lord  C0U9 
commenftuy  upon  that  sect.  (1  Inst.  233  b),  where  he  states. 


(a)  See  T.  Jones,  127,  &  2  Sio^ 
25,  in  Homard  &  Wood. 

{h)  III.  And  ne  16  Vin.  Ofices, 
(F.)  Wdlkm*s  case,  Dy.  270.  b. 
Yommg  Y.  Siodl,  Cm  Cur.  279.  S.  C. 
W.  Jones,  310.  See  cont.  Sir  Jokm 
Savages  case,  Dy.  259.  a.  But  note, 
there  the  second  grant  was  by  the 
name  of  a  leveision. 

(c)  Ferrer  ▼•  Johnoomy  Cro.  Ells. 
336.  The  King  Y.  Kemp,  C^xf^k.  252. 
B.  C.  4  Mod.  275. 

(if)  Sir  John  Savages  case,  snp. 

(e)  The  King  ▼.  Kemp,  sup. 

(/)  Mar.  43,  in  Yonng  y.  Fowler, 
dtes  I  H.  7-  CrqfVe  case.  Vide  also 
Co.  Lit  3.  b.  n.  (5.)  Hard.  357,  in 
VeaU  &  Priour.  2  Vent.  188,  in 
Woodward  k  Fox. 

(jg)  N.B.  In  the  Earl  of  Shrewa- 


hmry's  case,  9  Co.  42,  the  grant  of 
Uie  stewarddiip  for  lile  was  by  the 
down* 

(h)  See  Ohpckt.  Sanmdert,  1  Lord 
lUym.l5a 

(1)  Barilett  v.  DowneSy  3  Bam.  k 
CresB.  616.  S.  C.  5  Dow.  &  Ry.  526. 
S.  C.  1  Car.  &  Pay.  522.  The  plain- 
tiff was  appointed  to  the  stewardship 
by  i2. 12.  (who  was  seised  in  fee  of 
the  manor),  by  deed  nnder  seal, 
which  granted  to  him  the  office  of 
steward  of  the  manor,  and  the  hold- 
ing and  keeping  of  all  courts  of  whst 
land  soever  to  the  said  manor  bdoog- 
ing,  reoeiTing  the  fees  and  profiti^ 
&c,  doring  his  life.  IL  IL  devised 
the  manor  to  C  D.,  and  JE.  D.  held 
a  court,  and  reodved  certain  fees,  to 
reoorer  whidi  the  action  was  brought 
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that  '  if  a  man  doth  grant  to  another  the  office  of  the  steward- 
'  ship  of  his  courts  of  his  manors,  with  a  certain  fee^  the  grantor 
'  cannot  discharge  him  of  his  service  and  attendance^  because 
'  he  hath  the  profits  and  fees  belonging  to  his  office,  which  he 
'  should  Ibse  if  he  were  discharged  of  his  office/  The  Court 
also  adverted  to  the  case  of  Harvey  \.  Newlyn  (a),  which  was 
an  action  on  the  case  for  disturbing  the  plaintiff  in  the  office 
of  bailiff  of  a  manor,  granted  to  him  for  life,  and  observed, 
that  the  decision  against  the  plaintiff  in  that  case  appeared  to 
have  been,  because  it  was  not  alleged  by  him,  that  there  was 
any  profit  belonging  to  the  office. 

The  appointment  of  a  steward  is  generally,  however,  during 
the  lord's  pleasure  only,  and,  even  when  made  for  years,  or  for 
life,  the  office  may  be  forfeited  by  mis-user,  non-user,  or  re- 
fuser (b) :  but  in  a  stewardship  for  life  the  appointment  would 


(a)  Cro.  EIiz.  859.  See  the  plead- 
ings in  an  action  of  debt  by  a  steward 
appointed  for  life,  to  reoover  the 
arrears  of  an  annuity.  Nevill  ▼. 
Rede,  Nels.  Lex.  Man.  App.  pi.  33. 
And  note,  that  a  steward  appointed 
by  dted  or  patent  may  recover  his 
salary  by  writ  of  annuity.  Dy.  248.  a. 
pi.  79. 

Vide  also  NeviTs  case,  7  Co.  33.  b, 
where  it  is  said,  that  the  office  of 
steward,  receiver,  or  bailiff  of  a  ma^ 
nor,  may  be  intailed  within  the  stat. 
de  donis,  because  it  is  exercisable 
within  lands,  cites  5  E.  4.  See  Cro. 
Car.  557. 

{I)  See  9  Co.  50.  a.  in  the  Earl 
of  Shrewsburif's  case.  Vide  also  Co. 
Cop.  s.  45.  Tr.  106-7>  where  these 
causes  of  forfeiture  are  thus  stated : 
vix.  "  1.  By  Abuser,  As  if  the  stew- 
ard burn  the  court  roUs>  or  if  he 
taketh  a  bribe  to  wink  at  any  offence, 
or  use  partiality  in  any  cause  depend- 
ing before  him.    2.  By  Non^user,  As 


if  the  steward  by  his  patent  being 
tied  to  keep  court  at  certain  times  of 
the  year,  without  request  to  be  made 
by  the  lord,  feileth,  and  by  his  failure 
the  lord  receive  any  prejudice,  this  is 
a  forfeiture.  But  if  the  lord  be  not 
damnified,  then  this  non-user  is  no 
forfeiture.  3.  By  Refuser.  As  if  the 
steward  tied  by  his  patent  to  keep 
court  upon  a  demand  or  request  to 
be  made  by  the  lord,  if  the  lord  de^ 
mandetb  or  requesteth  him  to  keep  a 
court,  and  he  £aileth ;  this  is  a  for- 
feiture, though  the  lord  be  thereby 
nothing  damnified."  [N.  B.  Noa« 
user  of  itself  without  some  special 
damage,  is  no  forfeiture  of  private 
offices.  Co.  Lit.  233.  a.^ 

In  the  case  of  an  attorney  whose 
stewardship  is  determined,  the  court 
of  law  of  which  he  is  admitted,  will 
exercise  a  summary  jurisdiction  to 
compel  him  to  deliver  up  the  court 
rolls  of  his  employer.  Ex  parte  Cor^ 
pus  Chrisii  College.    6  Taunt.  105. 

And 
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not  be  revoked  by  a  subsequent  sale,  and  of  course  therefore 
not  by  a  devise  {a)y  of  the  manor,  and  this  because  of  the  casual 
profits  incident  to  the  office  (b),  which  could  not  be  determined 
but  with  the  existence  of  the  manor  (c). 

Should  the  steward  be  disturbed  in  his  office,  his  remedy  is 
by  an  action  on  the  case  (d) ;  which  has  been  substituted  for 
an  assise  (^);  and  it  was  laid  down  in  Webb's  case  (y*), 
that  an  assise  lies  for  the  office  of  steward,  bailiff,  or  re- 
ceiver of  a  manor.  It  also  appears  that  the  court  of  King's 
Bench  would  grant  a  mandamus  to  restore  a  person  to  the 
office  of  steward  of  a  customary  court  baron  (jg). 

It  has  been  thought,  that  the  office  of  steward  is  absolutely 


And  see  Sir  Richard  Hughes  v. 
Mayre,  3  T.  R.  275.  Marshals 
case,  2  Sir  W.  Bl.  912.  Ex  parte 
Grtibb,  6  Taunt.  206. 

(a)  Barilett  v.  Donmes,  nbi  sup. 

(6)  Co.  Lit.  233.  b.  Harvtf  v. 
Newlyn,  ubi  sup.  And  see  Vin.  Abr. 
*  Officer'  (O.  4.)  pi.  5  &  6.  Br. 
Graunts.  pi.  93,  134. 

(c)  Sir  Charles  Howard's  case, 
Cro.  Can  60.  "  Two  joint  tenants 
l^of  a  manoT^  grant  the  stewardship 
thereof  to  one,  and  £20.  per  annum 
for  the  exercise  of  it ;  if  the  one  dis- 
eharge  him,  it  is  a  good  discharge,  as 
to  the  service,  but  yet  he  shall  have 
his  fee :  If  the  lord  of  a  manor  grant 
the  stewardship  thereof  to  another, 
taking  J^IO.  per  ann.  of  the  issues 
and  profits  of  his  court  there  for  his 
fee,  and  afterwards  the  lord  dis- 
chargeth  the  steward,  the  same  is 
void ;  for  it  is  a  disadvantage  to  the 
steward,  for  he  cannot  have  his  fee  if 
no  courts  be  holden ;  but  if  the  fee 
be  limited  to  issue  out  of  lands,  there 
such  discharge  is  good ;  for  there  the 
steward  shall  have  his  fee,  although 


that  no  courts  be  holden  there,  see 
18  E.  4.  8.  to  that  purpose."  By 
Tanficld  arg.  in  Goore  and  others  v. 
Dawheny,  2  Leo.  76. 

(d)  Ferrer  &  Johnson,  Cro.  Eliz. 
335.  Harvy  &  Nemlyn,  sup.  And 
see  the  pleadings  in  an  action  for  dis- 
turbing a  deputy  steward,  where  the 
chief  ste^vard  was  appointed  by  a  cor- 
poration. Anon,  Nels.  Lex.  Man. 
App.  pi.  34. 

(e)  See  Boyter  v.  Dodsworih,  6 
T.  R.  683,  in  which  Lord  Kenyan 
said, '  If  there  had  been  certain  fees 
annexed  to  the  discharge  of  certain 
duties  belonging  to  this  office  [belfry 
and  church  sexton^,  and  the  defend- 
ant had  received  them,  an  assise 
would  have  lain ;  and  the  action  for 
money  had  and  received,  to  recover 
fees  has  ahvays  been  ccmsidered  as 
being  substituted  in  the  place  of  an 
assise.  But  there  is  no  pretence  to 
say  that  an  assise  will  lie  for  a  gra- 
tuity.' 

(/)  8  Co.  47.  b. 

(g)  lie's  case,  I  Vent.  153. 
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essential  (a),  bat  I  have  not  been  able  to  find  any  authority 
denying  the  lord  of  a  manor  the  privilege  of  holding  his  own 
courts ;  on  the  contrary  it  b  laid  down  in  various  books,  that 
the  lord,  or  his  steward^  is  the  judge  in  the  customary  court  (b), 
which  seems  fully  to  establish  the  right  of  the  lord  to  preside 
in  person^  if  he  pleases.  It  may,  however,  admit  of  a  question 
whether,  in  such  a  case,  the  same  remedy  would  be  open  to  the 
lord  for  fees  upon  surrenders^  and  admittances,  &c.^  as  the  law 
affords  to  stewards  in  ordinary  cases,  unless  by  special  cus« 
torn  or  convention. 


Deputy  (and  Sub-deputy)  Steward. 

I  APPREHEND  that  the  steward  of  a  manor  may  appoint  a 
deputy  or  under-steward  to  hold  a  courts  or  perform  any  minis- 
terial act  out  of  court  (c),  and  either  in  writing  or  by  parol  (d), 
although  the  patent  of  the  chief  steward  should  not  contain  an 
express  authority  for  that  purpose  (e) ;  and  that  all  such 
powers  as  a  steward  of  a  manor  may  exercise  as  of  common 
rights  are  exercisable  by  a  deputy  steward  (y^,  unless  a  limited 

(a)  Supp.  Co.  Cop.  8.  3.  Tr.  149.  holder  being  in  Ireland^  the  steward 

Fisher  on  Copy holdsj  68^  cites  ^t^AeTiT  deputed  a  person  to  take  the  sur« 

T.  Iseham,  Dy.  70.  (pL  87) ;  and  see  render  there,  and  that  the  surrender 

Ckolmdy  r.  MorUm,  2  Sho.  180.  was  held  to  be  good.  But  in  Walrom 

(6)  Kitch.  163-4.    Co.  Lit.  58.  a.  y.  Corkam,  Toth.  277^  1 1  Jac.  it  was 

4  Co.  26.  b.    Sir  Edward  Coke  con-  held  that ''  a  steward  of  a  court  can* 

sidered  the  steward  merely  as  the  re-  not  make  a  letter  of  attorney  to  a 

presentatiye  or  deputy  of  the  lord,  in  man  to  take  a  surrender."    See  BUt" 

his  absence.  Co.  Cop.  s.  46.  Tr.  102.  grave  &  Wood,  ante,  p.  138,  139,  as 

And  see  2  Watk.  on  Cop.  26,  et  seq.  to  a  possible  distinction  between  the 

(c)  Lord  Dacr^s  case,  1  Lea  288.  steward  of  a  manor,  and  the  steward 

Burgesse  &  Foster,  ib.  289.  Burdet's  of  a  court, 

esse,  Cro.  £li2.  48.    Parker  &  Kett,  (d)  Co.  Cop.  s.  46.  Tr.  107. 

infra.     But  there  was  a  special  cus-  («)  See    Parkeir  Sc    Kett,    infra, 

torn  shown  in  the  first  case,  and  an  Oilb.  Ten.  N.  cxi.  Young  r.  Fowler, 

express  power  in  the  steward's  pa-  Cro.  Car.  556, 

tent  in  the  last  three  cases.    Vide  (/)  12  Mod.  468.     1  Ld.  Raym. 

also  19  Vin. '  Steward  of  Courts '  (I.)  661.    But  see  Kitch.  1 62.    Earl  of 

In  the  case  of  Heggor  81  Fdston,  4  Shrewsbvrtfs  case,  9  Co.  48.  a,  b. 

Leo.  Ill,  it  was  noticed  that  a  copy-  1  Corny.  84.  But  see  ante,  p.  137* 
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authority  is  expreaBti  m  lus  dqmtatioi^  in  which  case  the 
special  purpose^  or  turn  only^  for  which  he  is  deputed  will,  <^ 
course,  he  the  extoit  of  his  power  (a).  But  Sir  Eidward  Coke 
suggests  {h\  that  an  nnder-steward  cannot  be  made,  without 
special  words  in  the  steward's  patoit,  authoriang  him  to  make 
a  deputy,  unless  in  cases  of  necessity  (c), '  snoe '  [[he  adds^  '  it 
'  is  an  office  of  knowledge,  trust,  and  discretion/  {d)  And  it 
is  dear  that  an  under-steward  cannot  make  vdnntary  grants, 
unless  expressly  authorised  so  to  do  by  the  chief  steward,  by 
virtue  of  a  special  power  contained  in  his  patent. 

And  according  to  the  case  of  Young  &  Fowler  (e),  the  lord 
of  the  manor  is  to  approre  of  the  deputy's  suflBdency,  and  his 
misdemeaning  himself,  or  being  unskilful,  would  be  a  forfeiture, 
and  at  the  steward's  peril. 

A  deputy  steward  may  hold  a  court  either  in  his  own  name, 
as  deputy,  or  in  the  name  of  the  chief  steward  (J^,  but  it  is 
more  regular  to  act  in  the  name  of  the  principal  (g). 

It  is  generally  conceived  that  a  deputy  cannot  make  a 
deputy,  or^  in  other  words,  cannot  transfer  his  authority  to  an- 
other (h),  but  that  as  grants  in  court,  (not  being  of  a  voluntary 
character^)  by  any  steward  who  has  colour  of  title,  are  good  (t), 
so,  if  a  deputy  steward  depute  another,  tvko  holds  courts  and 
makes  grants,  the  acts  of  the  sub-deputy  would  be  valid.     Of 


(a)  Gilb.  Ten.  447-<8.     J9  Yin. 
'  Steward  of  C<mrto '  (I.)  1  Salk.  96. 

(6)  Co.  Cop.  8.  46.  Tr.  107-  And 
aee  4  Leo.  244. 

(c)  '  As  if  an  office  of  stewardship 
'  descend  unto  an  in£uit  he  may  make 
'  a  deputy^  because  the  law  presumeth 
'  he  is  himself  nncapable  to  execute 
'  it/  [Ante>  p.  136.3  '  So  if  it  be 
'  granted  to  an  earl^  in  respect  of  the 
'  exility  of  the  office  in  a  base  court, 
'  and  of  the  dignity  of  the  person.' 
lb.  And  see  as  to  an  implied  neces^ 
sity  from  the  dignity  of  the  person. 
Earl  of  Shravsbury's  case,   9   Co. 


49.  a. 

(d)  Bot  see  Lord  Dacre's  caae^ 
infri. 

(e)  Cro.  Car.  6M. 

(/)  Parker  y.  KeU,  1  Ld.  Raym. 
659,  660.  S.  C.  12  Mod.  469,  47a 

(g)  12  Mod.  690.  Combe's  case, 
9  Co.  76.  b.  19  Via.  Abr. '  Steward 
of  Courts,'  (I.)  pi.  6. 

(h)  39  H.  6.  33,  34.  14  E.  4.  1. 
£arl  of  Rutiand  &  Spencer's  case;, 
4  Leo.  244.  S.  C.  2  BrownL  337- 
Scroggs,  88.  12  Mod.  470.  1  Corny. 
84.  Com.  Dig.  Cop.  (C.  5.) 

(i)  Ante,  p.  135,  140. 
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tiiis  there  can  be  no  doubt,  (the  grants  made  by  the  sub-deputy 
being  of  a  ministerial  and  not  of  a  voluntary  character,)  as  he 
would  be  a  steward  dejkcto,  having  colour  of  legal  authority  (a) : 
And,  according  to  the  cases,  of  Lord  Dacre  (b),  and  Parker  & 
Kett  (c),  which  appear  to  me  to  merit  the  notice  I  am  about 
to  take  of  them,  a  deputy  steward  may  depute  another,  as  his 
servant,  to  perform  any  specific  ministerial  act  which  he  should 
by  his  own  appointment  be  authorised  to  execute,  even  out  of 
eourt,  such  limited  authority  not  being  inc<Hisistent  with  the 
rule,  that  a  deputy  cannot  make  a  deputy. 

Lord  Daer^s  case  {d)  was  this :  Lord  2>.  seised  of  the  manor 
of  E.,  granted  the  stewardship  to  the  Marquess  of  Winchester j 
who  appointed  C  to  be  his  deputy,  to  keep  a  court  and  ad 
iradendum  certain  land  to  W.  by  copy,  for  life.  C  com* 
manded  H.  his  servant  to  keep  the  said  court,  and  grant  the 
land  ut  supra ;  whidii  was  done,  and  the  copy  was  entered,  and 
Lord  Dacre  subsigned  it.  H^  had  many  times  kept  the  said 
court,  both  before  and  after,  and  the  custom  was  that  the 
steward,  or  hb  deputy,  might  take  surrenders,  and  grant 
estates  by  copy.  And  the  question  was,  whether  the  estate 
granted  by  H.,  the  servant  of  the  deputy,  jvas  good  or  not,  the 
custom  found  not  extending  further  than  the  deputy.  It  was 
argued  that  a  deputy  cannot  transfer  his  authority  (e) ;  and 
that  the  assent  and  subsignment  of  the  copy  by  the  lord,  did 
not  give  any  strength  to  the  copy,  which  was  void  at  the  be- 
ginning. Against  which  it  was  urged,  that  to  take  a  sur- 
render, and  to  grant  an  estate  by  copy,  was  not  a  judicial  act, 
and  that  no  trust  was  transferred  to  H.,  a  trust  being  only  re- 
posed in  kirn  who  may  deceive,  and  in  that  case  there  was  an 
express  command  which  JET.  could  not  transgress,  nothing  being 

(a)  12  Mod.  470,  47].  I  Ld.  (c)  1  Ld.  Rajrm.  658.  8.  C.  Salk. 
B^  660,  661.  And  see  Cro.  Eliz.  95.  S.  C.  12  Mod.  467.  S.  C.  Comj. 
534.  Mo.  112.  84. 

(b)  In  ejectment,  B.  R.  Tr.  26  (d)  Sup. 

BUS.  I  Leo.  288.  (e)  Ante,  p.  146. 
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left  to  his  discretion.  The  whole  Court  were  of  opinion,  lliaf 
the  grant  for  the  manner  of  it  was  good^  *  especially  because 
the  Lord  Dacre  agreed  to  it/  (a) 

Parker  &  Kett  was  a  special  case  reserved  for  the  opinion 
of  the  court  of  King's  Bench^  in  an  action  of  ejectment^  and 
involved  two  points.  1st.  Whether  a  sub-deputy  steward  had 
a  good  original  autliority  to  take  ihe  surrender  of  Charles  Kett, 
a  copyholder  of  the  manor  of  Reswick  in  Norfolk^  to  the  use  of 
his  wiU^  and^  supposing  he  had  not^  whether  the  defect  was 
cured  by  the  intention  of  the  law,  or  by  subsequait  acts.— -Mr. 
Samuel"  Keck,  the  Master  in  Chancery,  was  constituted  the 
steward  of  the  manor,  by  patent,  to  exercise  the  office  by 
himself  or  his  sufficient  deputy ;  by  virtue  of  which  power  he 
made  Gierke  his  deputy  steward,  who  had  executed  the  office 
many  years.  Gierke  appointed  Tkacker  and  BaUastam  to  ba 
his  deputies,  jointly  and  severally,  to  take  the  surrendw  of  Kett, 
out  of  court,  to  the  use  of  his  will.  Ballasttm  took  the 
surrender  accordingly ;  which  was  presented  at  the  next  court 
before  Gierke,  who  admitted  Elizabeth  Kett,  the  defendant, 
under  the  will  of  the  said  Gharles  Kett,  her  husband.  The 
case  was  argued  sev^al  times,  and  Holt,  Ch.  J.,  in  delivering 
the  opinion  of  the  Court  in  favour  of  the  surrender,  said,  as  to 
the  first  point,  '  that  Ballaston  deriving  his  authority  from  a 
*  writing  under  the  hand  and  seal  of  the  deputy  steward,  had  a 
^  good  original  authority.  For,  where  an  officer  has  power  to 
^  make  a  deputy,  such  deputy  (when  he  is  created  sudi)  may 
'  do  any  act  that  his  principal  might  do,  and  less  power  he 
^  cannot  have.  And  he  cited  the  case  of  an  under-sherifi; 
Norton  v.  Sims,  Hob.  12.  The  Court,  in  answer  to  an  ob- 
jection that  a  deputy  cannot  make  a  deputy,  and  that  a  deputy 

(a)  Holt,  C.  J.^  in  delivering  the  fied  nothing,  being  after  the  gniit^ 

judgment  of  the  court  in  Parker  &  and  could  amount  to  no  more  than  a 

Kett,  (see  Ld.  Raym.  661^)  said^  declaration  of  his  consent,  w,  at  nioat^ 

the  undersigning  of  the  copy  in  the  to   a   confirmatioDy   but  oonld  not 


said  case  by  the  Lord  Dacre  signi-     amount  to  a  grant 


»» 


CH.  in*]  OP  THE   STEWARD,   ETC.  149 

cannot  be  made  to  do  a  single  act,  said.  It  appeared  sufficiently 
what  Clerbe  meant,  viz.  that  Thacker  and  BaUaston  should  be 
his  servants,  adding,  ^  and  the  case  in  Cro.  Eliz.  533,  rules  it ; 
'  for  the  reason  there  was,  because  he  was  a  servant,  and  the 
'  deputy  of  a  ministerial  officer  may  appoint  a  servant.' 

On  the  2nd  point,  the  court  held;  that,  admitting  that 
tiie  authority  originally  was  defective,  yet  they  were  sufficient 
stewards  de  facto,  and  the  surrender  for  that  reason  good. 
That  a  steward  de  facto  may  take  a  surrender,  and  is  no  other 
than  he  who  has  the  reputation  of  being  steward,  and  yet  is  not 
a  good  steward  in  point  of  law ;  adding,  '  Now  here  Clerke 

*  was  a  good  deputy.  Now  suppose  that  he  had  made  Thacker 
'  and  BaUaston  deputies  absolutely,  which  would  hm>e  been 

*  void;  yet  it  would  have  given  Thacker  and  BaUaston  the 

*  reputation  of  being  good  stewards ;  and  a  surrender  to  them, 
'  and  a  presentment  afterwards  in  court,  and  admittance  made 
^accordingly,  would  be  good.'  And  the  court  held,  that 
Enowles  &  Luce  (a),  was  a  case  strong  in  point.  And  further 
observed,  that  if  the  grant  by  the  steward's  servant  (the  case  of 
Lord  Dacre)  (b),  in  court,  was  good ;  the  surrender  in  the 
principal  case,  taken  out  of  court,  and  afterwards  presented  in 
court,  and  admittance  made  in  pursuance  of  it,  would  be  good 
also. 


Bailiff^  or  Reeve. 

The  office  of  the  bailiff  or  reeve  of  a  manor  is  clothed 
with  much  less  important  trust  and  discretion  (c),  and  I  am 

(a)  The  case  cf  a  court  held  by  84. 176.  Harwf  y.  Newlyn,  ubi  sup. 

one  of  two  joint  stewards.    Mo.  Ill,  But  it  should  seem  that  if  the  lord 

112,  Ante,  p.  141.  of  a  manor  is  beyond  the  sea,  the  writ 

(6)  Ante,  p.  147.  of  right  is  to  be  directed  to  the  bailiff 

(c)  8  Ed.  2.  tit. '  Avowry.'  2  Ed.  of  the  manor.     1  Leo.  228,  in  Bla- 

4.  4.    12  H.  7<  14.  21  H.  ^.  Eeilw.  grave  &  Wi»d's  case. 

158.  b.     Gtfhson  ▼.  Searl,  Cro.  Jac. 
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not  aware  that  any  doubt  is  entertained  of  the  power  of  the 
lord,  or  chief  steward,  to  appoint  a  bailiff  by  parol  (a) ;  or 
of  the  appointment  being  good  when  made  by  the  steward, 
without  any  special  authority  for  that  purpose.  For  the  de- 
rivation of  the  words  '  bailiff  *  and  '  reeve/  and  '  what  belongeth 
'  of  duty  and  right  to  either  of  them ',  the  reader  is  referred  to 
Fleta  lib.  2.  cap,  67,  69.  Co.  Lit.  s.  79,  379. 

(a)  Blagrave  &  Wood,  abi  sup.  dtet  12  H.  7-  25,  26,  27. 


•   / 
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CHAP.  IV. 
OF  SURRENDER, 

[reserriiig  tbe  subject  of  Surrender  to  Will  for  distinct  consideration.^ 

There  can  be  no  substitution  of  a  person  into  the  tenancy, 
but  by  a  marrender  (a),  nor  is  such  substitution  complete  until 
admittance. 

So  if  two  copyholders  are  desirous  of  exchanging  their  copy- 
hold lands,  it  can  only  be  effected  by  surrendering  to  the  use  of 
each  other,  and  each  being  admitted  under  such  respective  sur- 
renders (b). 

The  word  *'  surrender "  is  said  by  C.  J.  Co&e  to  be  voca^ 
imlum  artis,  and  to  admit  of  no  qualified  term  (c),  but  this  rule 
does  not  extend  to  the  lord,  for  between  a  tenant  and  him,  the 
conveyance  need  not  be  according  to  the  custom,  but  may  be 
made  by  bargain  and  sale,  or  other  less  formal  act  {d) ;  and  in 
Blemmerhasset  v.  Humber stone  ie)y  Lord  Hobart  thought, 
that  a  copyholder  declaring  himself  weary  of  his  copyhold,  and 
requesting  the  lord  to  take  it,  was  equal  to  a  surrender. 

Mr.  Watkins  contends,  that  the  rule  does  not  extend  even 
to  a  return  of  the  copyhold  into  tlie  lord's  hands,  for  the  pur- 
pose of  being  conveyed  to  a  stranger  {J^),  unless  the  rights  of  a 
third  person  are  prejudiced,  as  was  the  case  in  Zinzan  &  Ted- 

(a)  Knight  y.  Cooke,  2  Ch.CtL.  43.  Hut.  65.     S.  C.  Sir  W.  Jones,  41. 

(6)  Kitch.  171.    Co.  Cop.  8.36.  Hassetv.  Hanson,  Win.  66^7.  Wake- 

Tr.  83.     Earl  of  Carlisle  ▼.  Arm-  ford's  case,  1  Leo.  102.     Gilb.  Ten. 

^rofi^,  1  Burr.  333.   But  a  different  252-3.   lb.  300-1.   lb.  311-12.    lb. 

^ode  of  transferring  the  copyhold  in-  Watk.  N.  115. 

terest,  is  sometimes  pointed  out  by  act  {e)  Hut.  65.  and  see  6  Vin.  Cop. 

of  parliament,  as  in  the  case  of  a  sale  (Z.)  pi.  17*     Coleman  y.  Bedill,  I 

•f  a  copyhold  estate  belonging  to  a  And.  199.     S.  C.  called  Coleman  v. 

bankrupt,  or  to  an  insolvent  debtor.  Portman,  1  Lieo.  191.  ca.  273:  sed 

(c)  Co.  Cop.  8.  39.    Tr.  86 ;  and  vide  1  Roll.  Abr.  502.  (L.) 
6  Vin.  Cop.  (U.)  pL  2.  {/)  1  VoL  on  Cop.  55. 

(d)  Blemmerhasseiy.HwnbersUme, 
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madg^  or  Taimuk  (a),  where  tbe  first  eestujf  que  vie  was  al- 
lowed by  the  custom  to  destroy  the  whole  estate'  by  snrrender- 
mg  mto  the  lord's  hands,  and  it  was  held,  that  his  jobing  with 
the  lord  in  levying  a  fine  of  the  lands,  did  not  operate  as  a 
surrender  within  the  custom.  When  the  act  is  such  as  amounts 
to  an  ahsdute  relinquishment  of  the  estate  to  the  lord,  it  would 
eertainly  seem,  that  the  above  rule  is  not  applicable,  although 
the  lord  subsequently  grant  the  estate  out  again  to  the  nominee 
of  the  copyholder ;  but  when  the  lord  is  merely  the  conduit 
pipe  of  assurance  to  a  third  party,  it  may  be  doubtful  wheth^ 
the  word  * murender*  b  not  essential  to  conclude  the  interest 
of  the  customary  heir  (&)• 

The  case  of  Be^ld&  Adams,  3  Bulst  80.  cited  m  GQb. 
Ten.  253-4,  and  quoted  by  Mr.  Watkins  (c)  to  prove  that  a 
copyhdd  may  be  surrendered  by  implication,  is  clearly  opposed 
to  the  dictum  of  Sir  Edward  Ccke,  that  the  word  '  surrender' 
is  vacaimham  artis,  but  this  case  is  by  no  means  to  be  relied  on 
as  an  authority  in  &vour  of  Mr.  Watkins's  proposition.  Chief 
Baron  Gilbert,  in  notidng  Ae  case,  thus  expresses  himself: 
^  Cc^yhokter  in  fee  comes  into  court,  and  there  accepts  a  copy 
to  himself  tor  life,  remainder  to  his  wife  for  life,  remainder  to 
his  son  for  life ;  this  is  tantamount  to  a  surrender  to  the  use  of 
himsdi^  &c.  but  he  hath  his  old  reversion  in  him ;  for  there  is  no 
ground  to  make  a  surrender  of  that  by  construction,  because 
hehasmade  no  disposition  of  it.  But  as  this  case  is  in  iBo2Zf  (cl), 
it  is  said,  that  it  was  no  surrender ;  for  that  a  copyhold  can- 
not be  surrendered  by  a  surrmder  in  law,  but  only  by  actual 
suimder ;  yet  as  it  b  in  other  places  in  RolU,  it  is,  as  in  Bui- 
strode,  held  to  be  a  surrender,  but  that  the  reversion  was  still 
in  the  copyholder." 

(a)  Pdkxf.  564.     a  G.  Sir  T.  (c)  1  VoL  on  Cop.  68,  snd  see 

lUjm.  409.     S.  C  a  Show.  IdO.  a  C.  (cdled  Sotakcoi  &  Adams)  1 

a  a  T.  Jone^  142.  a  C.  1  Freem.  RolL  Bep.  250.   2  D*Anv.  183.  (L.) 

263.  pLl. 

(6)  Odxh.  Bctd.  4%  et  seq.  6  Vin.  (d)  1  RolL  Abr.  601.  (L.)  (Skep- 

Cop.  (Z.)  pi.  S,  10, 15.  lb.  Cc^  (L.  kard  &  Jdams),  bat  see  M.  13  Jsc 

a.)  pi.  1.  KitcL  160^  170-1.  B.  R.  cited  ib. 
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The  rule,  howerer^  is  explicable  to  the  legal  cnstomary  iiw 
terest  only,  the  equitable  or  beneficial  interest  in  copyholds 
being  transferable  by.  deed,  so  that  a  joint  tenancy  in  the  trust 
of  copyholds  may  be  severed  by  a  common  law  assurance  (a). 

And,  in  strictness,  copyholds  for  lives  are  not  the  subject  of 
surrender,  other  than  as  a  mode  of  extinguishing  the  copyholder^s 
mterest,  except  by  special  custom,  for  it  should  seem  that  a 
ci^yholder  for  life  cannot  of  commcm  right  surrender  to  the 
use  of  another  for  the  remainder  of  his  own  life ;  and  all  the 
authorities  agree  that  under  the  ordinary  surrender  by  a  copy- 
holder for  life,  and  the  regrant  by  the  lord  to  the  purchaser  or 
his  nominee^  the  grantee  b  in  by  the  lord,  and  not  by  the  sur- 
renderor (b). 

So  a  special  custom  is  requisite  to  enable  a  copyholder  pur 
amter  vie  to  devise  his  interest  (c) ;  and  hence  also  when  a  bill 
is  brought  for  the  surrender  of  a  copyhold  for  lives,  the  lord 
must  be  made  a  party  {d). 


How  Surrenders  are  to  he  made,  and  into  whose  hands. 

Surrenders  are  made  in  various  forms,— in  some  mancMrs  by  a 
rod,  in  others  by  a  straw,  in  others  by  a  glove ;  which  symbol 
is  delivered  over  by  the  surrenderor  to  the  steward,  or  other 
person  taking  the  surrender,  in  the  name  of  seisin. 

A  surrender  must  be  taken  by  the  lord,  or  his  steward,  or 
the  deputy  steward  (e),  though,  by  spedal  custom,  it  may  be 
into  the  hands  of  two  tenants  of  the  manor,  or  of  one  tenant,  or 


{a)  Trodd  ▼.  Downs,  3  Atk.  304. 
A  joint-teiuuit  of  the  legal  customary 
fee  may  release  to  Ids  companion^  for 
die  porpoee  of  a  severance.  Post.  p. 
170. 

(A)  Post-  p.  177. 

{e)  See  WeUman  ▼.  Bon/ring,  1 
Sim.  &  Sta.  34. 

id)  6  Vin.  Cop.  (X.  e.)  p.  339. 


Post.  p.  177*  (n-  c) 

(e)  Dudfeild  &  Andrews,  Tuiefy 
&  Hawkins;  Lord  Dacre's  case, 
Parker  &  KeU,  nbi  sap.  Ante  pp. 
130,  145.  And  a  surrender  may  be 
made  into  the  hands  of  a  steward  to 
his  own  use.  Ante  p.  139.  1  New 
Abr.473.    Oilb.Tea.d77- 


ISfi  OF   9URRENDBR.  [PART  I. 

into  die  hands  of  die  baili£P  in  die  presence  of  two  tenants^  or 
into  the  hands  of  a  tenant  in  the  presence  of  other  persons  (a)  ; 
the  cnstom,  however^  must  be  pleaded  (b). 

But  a  tenant  is  not  liable,  where  sudi  a  custom  prefails,  to 
an  action  for  refusing  to  take  a  surrender  (c). 

The  heir  is  a  copyholder  to  many  piurposes  before  admittance^ 
and,  as  it  would  seem,  may  take  a  surrender  (d). 

It  has  been  said,  that  an  attainder  is  an  absolute  determinar 
don  of  the  estate  of  a  copyholder  for  life,  and  that  he  cannot 
afterwards  be  of  the  homage,  or  take  a  surrender  out  of  court, 
even  though  he  should  have  be^i  pardoned  (e)  ;  but  I  appre- 
hend diat  this  notion  is  correct  only  so  far  as  it  applies  to  the  case 
of  a  copyholder  for  life,  with  remainder  over  upon  his  decease,  or 
in  case  of  forfeiture  or  other  determination  of  his  life  estate ;  and 
to  the  case  of  an  attainted  copyholder,  where  the  lord  had  en- 
tered for  the  forfeiture,  for  it  should  seem  that  the  competency 
of  a  copyholder  who  commits  felony,  is  restored  by  a  pardon 
under  the  great  seal,  or  under  the  provisions  of  the  6  Geo.  4. 
c*  25,  and  that  the  legal  seisin  will  remain  in  him,  if  not  divested 
by  the  entry  of  the  lord  (y). 


Whether  a  Surrender  can  he  made  by  Attorney. 

A  DOUBT  has  existed  in  practice,  whether  a  copyholder  could 
surrender  by  power  of  attorney ;  and  this  doubt  has  recdved 

(«)  Co.  lot.  59.  tL.    Kiteh.  301.  see  Bean^  &  Turner,  <h:  Turner  A 

Page  ▼•  S$ttUk,  3  Salk.  100.    Beany  Benny,  sup. 

V.  Turner,  1  Lev.  293.  S.  C.  (called  (c)  Forde  v.  Hoskins,  1  Roll.  Rep. 

Turner  &  Benny,)  I  Mod.  61.  S.  C.  126. 

(called  Tumor  y.  Benson,)  2  Keb.  (d)  Muutfas  ▼.  Baker,  1  Keb.  25. 

666,  and  see  1  Watk.  on  Cop.  78.  n.  4  Co.  22.  b.  Post.  tit. '  Admittance.' 

f  2d  £d.|]  where  he  notices  a  custom  (e)  BenUon  v.  Strode,  T.  Jones> 

to  surrender^  &c.^  in  the  presence  of  189^  190.  S.  C.  Skin.  8. 

*<  sufficient  witnesses/'  though  not  {J)  Doe  d.  Evans  ▼.  Evans,  5 

tenants*  Bam.  &  Cress.  587*    And  see  3  Co. 

(h)  Fredbom  v.  Purchase,    Sty.  10.  b.  11.  a.  Plow.  486. 
107.    All.  68-9.    Co.  Lit.  59.  a.  but 


(^^-.u^^t-^v^    >^55xtv^ 
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some  sanctbn  by  a  case  in  wluch  two  Judges  are  reported  to 
have  held^  against  the  opinioii  of  a  third  Judge^  that  a.  sur* 
render  by  attorney  was  not  good^  and  that  if  the .  copyholder 
could  not  attend  in  person^  the  lord  should  appoint  a  special 
steward  to  take  the  surrender  (a). 

m 

But^  I  apprehend^  that  there  can  be  no  good  reason  assigned 
for  this  distinction  between  fre^old  and  copyhold  assurances^ 
and  that  in  all  cases  such  acts  as  a  copyholder  can  do  himself,  he 
may  authorise  another  to  do  for  him,  either  in  or  out  of  courts 
and  without  any  special  custom  for  it  (b) ;  for  as  a  surrender 
out  of  court  by  the  hands  of  the  steward,  is  good  without  cus* 
torn  (c),  so  it  may  well  be  made  according  to  the  rule  of  com* 
mon  law,  by  attorney  (d). 

And  yet  it  should  seem  that  a  surrender  which  is  warranted 
only  by  special  custom,  must  be  made  in  person,  as  if  there  be 
a  custom  that  ^  an  infant  may  surrender  at  the  age  of  discre- 
tion (e),  or  that  a  copyholder  out  of  court  may  surrender 
into  the  hands  of  the  lord  by  the  hands  ci  two  customary 
tenants  (/). 

It  is  certainly  the  constant  practice  to  admit  of  surrenders 
by  power  of  attorney,  and,  in  such  cases,  it  is  usual,  and  very 
proper,  for  the  steward  to  inrol  the  power,  which  should  be 
copied  f>erbatim  at  the  end  of  the  court  roll  of  the  particular 
day.  The  reader  will  find,  that  in  Hardy  v.  Reeees  (g),  the 
heir  of  the  mortgagee  gave  a  power  of  attorney  to  be  ad- 
mitted, and  afterwards  to  wrrender  to  a  person  who  purchased 
subject  to  the  equity  of  redemption :  and  that  in  the  Attorney 

(a)  See  I  Leo.  36,  ea.  45.  p.  139. 

(b)  Cambes's    caae,    9    Co.    75.         (d)  See  9  Co.  76.  h.,  in  Combes's 


Packer  9i  Keck,  1  Corny.  85.  Warner 

Y.  Hargrove,  2  RoU.  Rep.  393.     1  (e)  Co.  Cop.  s.  34.  Tr.  78.  Perk. 

I^Anv.  665.  Authority  (A.)  marg.  b.  12, 13.  Post.  p.  167- 

2  D'Anv.  181.  (G.)  1  New  Abr.  463.  (/)  Co.  Cop.  s.  34.  Tr.  78-    Co. 

(D.)  Godb.  389,  and  aee  1  Watk.  on  Lit.  59.  a.    Combes'e  case,  9  Co.  76, 

Cop.  67.  n.  (p.)  2  Ves.  679,  in  MU^  cites  Ckapman'e  case,  1  RoU.  4brp 

ekel  V.  Neale»  500. 

(c)  Co.  Lit.  59.  a.  n.  (b.)    Ante,  (g)  4  Ves.  Jim.  466. 


^,y 
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Qekeral  y.  Vigor  and  others  (a),  no  question  was  made  on 
Che  vididity  of  a  power  of  attorney  to  be  admitted^  and  after* 
wards  to  surrender  to  the  use  of  the  wiU  of  the  copyholder. 

And  even  a  custom  for  a  mpyholder  to  make  letter  of  at- 
torney to  two  copyholders  to  surrender  tffter  his  deaths  has 
been  held  to  be  good  (6). 

It  was^  however,  decided  by  Lord  Hardicieke  in  a  case 
where  a  custom  was  alleged^  that  all  surrenders  must  be  made 
in  person,  except  in  special  cases  of  disability,  that  the  pur- 
chaser was  not  compellable  to  accept  of  a  surrender  by  at* 
tomey,  nor  was  the  cust<»n  contrary  to  law  (c) ;  but  even  with- 
out any  special  custom,  the  vendor  is  compellable  to  surrender 
in  person,  if  it  can  be  conveniently  done  (jd). 

A  covenant  to  surrender  copyholds  would  not  be  broken  by  a 
refusal  to  execute  a  power  of  attorney  for  that  purpose,  as  it  is 
also  dear  that  a  copyholder  is  not  compellable  to  surrender  by 
attorney  {e). 

In  Mitchel  &  Neate,  the  Chancellor  said,  ^  a  surrender  by  i^t- 
tomey  cannot  be  out  of  court,  for  that  would  be  for  an  attorney 
to  make  an  attorney,  which,  unless  there  is  a  special  power  in 
the  letter  of  attorney  for  that  purpose,  an  attorney  cannot  do  :* 
but  this,  I  concdve,  must  mean  where  the  surrender  is  into  the 
hands  of  the  lord^  by  the  hands  of  customary  tenants,  or  of  the 
bailiff  or  reeve,  pursuant  to  a  q)ecial  custom  (J^. 

A  person  who  has  a  bare  authority,  as  an  executor  empowered 
to  sell  land,  cannot  surrender  by  attorney  (jg). 

Nor  can  an  authority  by  special  custom,  though  joined  vnth 
an  interest,  be  executed  by  attorney  (A). 

{a)  8  Ves.  Jon.  365.  S.  C.  Oodb.  446. 

(&}  JBo6y  &  Twelves,  Sty.  423,         (/)  Ante,  pp.  154, 155. 
end  Bee  WaUis  ▼.  Bucknal,  ib.  391,         {g)  Camhate  caee^  and  Warner  & 

311.  Hargrave,  ubi  sup.  Go.  Cop.  t.  34^ 

(c)  MUchel  V.  Neale,  2  Ves.  679.  Tr.  78.  And  this  rule,  I  conceive,  ex- 

(cQ  Noel  ▼.  Weston,  6  M add.  50.  tends  to  persons  who  derive  a  power 

And  see  per  Lord  Hardwicke,  3  Ves.  over  the  fee  of  cq>yholdfl^  undfir  an 

68]^  in  the  above  case  oS  MUchd  8t  act  of  parliament. 
Neale.  (A)  As  if  there  be  a  special  cusp 

(«)  Sjfmmsv*  Smiih,  Cro.  Car.  399.  toai>  that  a  copyholder  for  life  may 
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An  attorney  may  surrender  either  in  the  name  of  his  prin« 
dpal  or  in  his  own  name  (a),  but  in  the  latter  case  the  power 
should  be  referred  to ;  and  an  attorney  may  act  although  his 
principal  is  present  (b). 

According  to  the  authority  of  Lord  Coke(c),  an  infiint  or 
feme  covert,  and  almost  every  other  person,  under  whatever 
disability,  may  be  an  attorney  to  surrender  for  another,  the  act 
bemg  merely  ministerial ;  but  a  power  of  attorney  cannot  be 
given  by  a  person  under  disability,  unless  authorised  by  act  of 
parliament,  as  under  the  acts  of  9  Geo.  L  c.  29.  and  47  Geo* 
3.  sess.  2.  c.  8.  pbut  now  see  1  W.  4.  c.  65*  (dy^ 

An  attorney  must  pursue  his  authority  strictly,  according  to 
his  appointment,  (which  must  be  by  deed,)  and  consistent  with 
the  custom  of  the  manor  {e),  but  if  he  exceed  his  audiority,  the 
excess  only  will  be  void  (^  )• 


\ 


Of  the  Surrenderor  mid  Surrenderee;  aandfiret  qf 

Baron  and  Feme. — A  surrender  by  a  feme  copyholder  is 

suspended  by  marriage  {g) ;  and  a  devise  by  a  feme  copyholder 

P^i^uant  to  a  surrender  to  the  use  of  her  will,  is  revoked  by  her 

^^niage,  for  it  is  a  power  arising  out  of  an  interest,  and  not  a 

^ere  naked  power  (A). 

Jr*^  ^•tate  for  twenty  yean,  to  coa- 
rse after  his  death,  Co.  Cop.  %.  34. 

\V  Oofn^'^case^ubisup.  Parker 
**«/#,  1  Salk.  96.  S.  C.  1  Ld.  Raym. 
^^  S-  C.  1  Corny.  83.  8.  C.  12 
^od.  4eQ.     But  see  contr.  2  Ld. 

yin«  X-^iQ^  which,  however,  ie  not 
^^"^^  an  authority- 

^  '    -^^^chd  &  NeaU,  ubi  sup. 

^^^  ^o.  Lit.  52.  a.  And  see  Harg. 
^f-^r,  lb.  n.  (2). 

V  j    S^^  this  Act  in  the  Appen- 

^    ^timbes's  case,  ubi  sup.    Co. 


Lit.  52.  a* 

(/)  Co.  Cop.  B.  4L  Tr.  93. 

(g)  George  d.  Thambury  v.  Jew, 
Amb.  627.  1  Ves.  229. 

(A)  Marquess  oi  Antrim  v.  Duke 
of  Buckingham,  1  Ch.  Ca.  18.  S.  C. 
3  Salk.  276.  S.  C.  2  Freem.  168. 
8.  C.  cited  2  Corny.  496,  in  Bay!^ 
V.  Warburion.  Doe  &  Staple,  2  T.  R. 
695,  697.  1  Vol.  Ca.  &  0^  15a  2 
Bro.  C.  C.  544.  2  Roper  69.  But  it 
was  formerly  doubted  whether  if  the 
wife  survived,  her  will  made  before 
marriage  would  not  revive.  4  Co.  60. 
2  Bro.  C.  C.  537.  2  Roper  70. 
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But  a  mere  naked  power  given  to  a  feme  copyhcdder  who 
afterwards  marries^  may  be  exercised  by  her  during  her  co- 
verture (a). 

So  a  power  given  by  the  husband  to  his  wife,  or  given  by  a 
stranger  to  husband  and  wife,  may  be  executed  by  her  after  her 
second  marriage  (6). 

Bat  a  power  created  by  settl^nent  previous  to  the  marriage 
oi  A.  with  B.,  to  be  executed  by  B.  during  her  cavertvre^ 
would  be  confined  to  the  joint  lives  of  A.  and  B.,  and  could 
not  be  exercised  by  B.,  after  the  death  of  A.,  during  her  widow- 
hood or  second  marriage  (c). 

In  the  case  of  Bayley  &  WarburUm  (d),  it  was  said,  '  a 
power  giv^i  to  a  single  woman,  if  she  marry,  may  be  executed 
by  her  husband  and  her ;'  but  I  apprehend  that  the  husband's 
joining  cannot  be  essential ; — if  it  were,  a  power  could  not  be 
given  to  be  executed  by  the  will  of  the  feme. 

A  surrender  of  copyholds  by  a  feme  covert  is  void,  unless 
she  signify  her  free  will  and  consent  under  a  private  exa- 
mination by  the  lord  or  by  the  steward,  or  his  deputy  (e)  ;  and 

{a)  Gibbons  y.  MouUm,  Fin.  346.  1  P.  W.  155,  in  TomUnsom  r.  Digk- 
Marquess  of  Antrim  v.  Dnke  <yf  Buck^ 
ingham,  ubi  sap.  Rich  Sc  Beaumoni, 
6  Bro.  P.  C.  152.  S.  C.  cited  1  Ves. 
305,  2  Ves.  64,  191,  3  Atk.  711. 
Travel  v.  Travel,  cited  2  Ves.  191, 

3  Atk.  711.     Downet  v.  Timperan, 

4  Russ.  334,  Sngd.  on  Pow.  160. 
[StkEd.]  See  also  Ck>.  Lit  112.  a. 
(n.  6.)  where  it  is  stated  that  a  wife 
alone  may  eitecute  a  naked  authority, 
whether  given  belbie  or  after  cover- 
ture, and  that  the  rule  is  the  same 
where  both  an  interesi  and  an  atUho^ 
riiy  pass  to  the  wife,  if  the  authority 
is  cottaieral  to  and  doth  not  flow 
from  the  interest. 

(6)  Harris  v.  Graham,  1  Roll. 
Abr.  329.  pi.  12.  S.  C.  cited  in  Boy- 
Utf&L  fVarburian,iihim,^*  Daniel  y. 
Upton,  Noy  80.  S.  C  (Daniel  v. 
Ubley,)  Sir  W.  Jones  137.  And  see 


ton.  1  Ves.  157,  ia  Burnet  v.  Mann. 
Lat.  39,  134. 

In  Bagot  V.  Oughton,  Fort.  332, 
the  power  to  lease  reserved  to  the 
feme  on  her  first  marriage,  was  held 
not  to  be  well  executed  by  her  and 
her  second  husband,  but  it  was  on  the 
ground  that  the  lands  were  in  de- 
mesne^  and  not  before  in  lease,  and 
the  power  extended  only  to  lands 
which  were  let  before,  as  the  yearly 
rents  to  be  reserved,  were  to  be  '  such 
or  more  as  the  same  were  then  let  at' 
And  see  this  case  cited  3  Salk.  276. 
1  Sid.  107. 

(c)  See  Horseman  v.  Abbey,  1  Jac 
&  Walk.  381. 

(rf)  Ubi  sup. 

(e)  Smithson  8c  Cage,  Cro.  Jac. 
526.  BurdeCs  case,  Cro.  Ells.  48. 
Burgess  &  Foster,  1  Leo.  289. 
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by  special  custom^  but  clearly  not  without  a  custom,  a  wife 
may  be  privately  examined  as  to  her  consent^  before  two  te« 
nants  (a). 

In  the  town  of  Denbigh  in  Wales  there  is  a  custom  that  a 
feme  covert,  with  her  husband,  may  alien  her  land  by  surrender 
and  examination  in  court,  and  that  it  shall  bind  as  a  fine  (b). 

And  it  would  seem  now  to  be  settled,  that  the  private  ex- 
amination by  the  lord  or  steward  of  a  manor^  of  a  feme  covert 
seised  of  a  copyhold  estate,  or  intitled  to  free  bench  as  tibe  wife 
of  a  copyholder,  where  gavelkind  custom  prevails,  and  having 
therefore  an  inchoate  tide,  analogous  to  the  ease  of  dower  (c), 
stands  on  the  same  footing  as  the  private  examination  of  a 
wife,  under  a  fine  of  freehold  property  (d),  evm  without  any 
special  custom  for  it.  The  case  of  Stnitksam  v.  Cage  (e)  is  a 
direct  authority  for  this  principle ;  and  it  is  well  known  that 
by  an  immemorial  custom,  prevailing  in  particular  places,  a 
bargain  and  sale,  &c.  by  the  husband  and  wife,  when  she  is 
examined  according  to  such  custom,  will  bind  her  and  thosfe 
claiming  under  her,  and  be  equivalent  to  a  fine  (J^) ;  and  sUch 
conveyances  are  also  protected  by  an  act  of  parliament  passed 
in  the  thirty-fourth  year  of  the  reign  of  King  Henry  the 
Vlllth  {g). 

It  should  seem  that  a  surrender  by  husband  and  wife,  of  the 
wife's  copyhold  land,  she  being  privately  examined,  is  good,  by 
cu8$0m,  even  if  the  wife  be  an  infant  (h). 

We  have  seen  that  a  custom  for  a  wife  to  dispose  of  her 
copyhold  estate  without  a  private  examination,  would  be 
bad  (i) ;   so  likewise  a  custom  for  her  to  do  so  without  the 

(a)  Erish  v.  Bives,  Cro.  Eliz.  717-  10  Co.  42.  b. 

Rich  V.  Erth,  Toth.  108.    Driver  d.  {e)  Cro.  Jac  626. 

Berry  v.  Thompson  and  another,  4  (J*)  2  Inst.  673. 

Tannt.  294.  (g)  C.  22*  1  Roper,  Hosb.  &  Wife, 

(6)  Dy.  363.  b.  139. 

(c)  Ante,  p.  93.  So  where  the  (A)  Litt.  Rep.  274.  2  H.  Bl.  345. 
urife  has  an  incipient  title  to  free-  (t)  George  d.  Thombury  y.  Jefv, 

.bench  by  special  custom.  Ante,  p.  90.     Amb«  629*  Ante,  p.  28. 

(d)  See  Marif  Portington's  case. 
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assent  ^  her  husband  (a) :  but  it  seemed  to  be  the  opinion  of 
Lord  Hardwicke,  in  Taylor  v.  Philips  (b),  that  a  custom  for 
the  wife  to  surrender  her  copyholds  in  the  presence  of  the  bus* 
band^  but  without  his  joining,  would  be  good* 

And  SkipwitKs  case  (e)  is  an  authority,  that  a  custom  for  a 
wife  to  dispose  of  her  copyhold  land,  with  the  assent  of  her 
husband,  though  not  privately  examined,  would  be  good  ;  and 
it  should  seem  that  the  husband's  assent  would^  under  many 
circumstanees,  be  presumed. 

In  a  recent  case  (d)  the  court  of  C.  B.  held,  that,  even  in 
the  absence  of  any  special  custom,  a  surrender  by  a  feme  covert 
^  k^^*lo^9  of  her  copyhold  land,  to  the  use  of  her  husband,  she 
^V/r^A^^^  6e^9i  privately  examined,  and  the  husband's  assent 
jT^^^P  being  evidenced  by  his  b^ng  present  and  his  immolate  ad- 
mittance under  it,  was  a  valid  surrender. 

The  case  of  Compton  v.  Colfinson  (e)  has  been  thought  to 
be  an  authority,  that  the  surrender  of  the  wife  alone,  without 
the  husband's  consent,  either  expressed  or  implied,  when  the 
husband  has  bound  himself  by  an  agreement  before  marriage, 
or  under  a  deed  of  separation,  would  be  good,  even  to  pass  the 
legal  customary  interest ;  but  this  conclusion  is  opposed  by 
several  authorities  applicable  to  the  disposition  of  freehold  pro^ 
perty,  which  clearly  show,  that,  even  under  such  an  agreement 
made  previously  to  marriage,  the  conveyance  by  the  wife, 
without  a  fine,  would  operate  only  as  the  exercise  of  an  equit- 


(fl)  Stevens  d.  Wise  v.  Tyrell,  2 
Wils.  1.  HiU  V.  Bunning,  1  Sid.  17- 
Ante^  p.  28.  And  see  Campion  v. 
ColUnson,  2  Bro.  C.  C.  384.  n.  39. 
where  it  is  said  that  the  case  of  Stevens 
Sc  TyreU  seems  much  shaken^  if  not 
overruled^  by  the  decision  of  the  prin- 
cipal case ;  but  I  do  not  concur  in 
that  observation. 

{h)  1  Ves.  229. 

(c)  Mo.  123.  ca.  268.  S.  C.  Godb. 
14, 143.  3  Leo.  81.     This  case  is 


noticed  in  2  Dany.  Ab.  430.  pi.  10, 
as  an  authority  that  a  custom  for  a 
feme  covert  to  devise  her  oi^hold 
land,  with  cr  tvUhout  the  consent  of 
her  husband  would  be  good,  bat  it  is 
not  rightly  abridged,  as  is  shown  by 
the  report  in  Moore.  And  see  2  Wils. 
1,  2,  in  Stevens  &  TyreU, 

(d)  Scamon  v.  Maw,  3  Bing.  378. 
S.  C.  11  Moore  243. 

(0  1  H.  Bl.  343.  S.  C.  2  Bro. 
C.  C.  386. 


CH.  IV.]  OF  8URRBNDBR.  161 

able  power>  and  have  no  effect  as  far  as  regards  the  legal 
estate  (a)^  although  a  court  of  equity  would  compel  the  heir  to 
give  effect  to  such  a  disposition  by  the  wife. 

In  the  case  of  BramhaU  v.  Hall{V)  articles  were  entered  into 
on  the  marriage  of  George  BramhaU  and  Anne  his  wife^  then  a 
widow  and  seised  of  an  estate  in  fee^  by  which  BramhaU  covenant- 
ed that  his  intended  wife  should  have  power  by  deed  or  wUl  ta 
dispose  of  her  estate  after  her  decease,  to  any  person  whomso- 
ever. After  the  marriage,  the  wife,  by  lease  and  release,  re- 
citing the  articles,  conveyed  the  estate  to  the  use  of  her'  natural 
son  for  life,  with  remainders  over ;  and  afterwards  the  husband 
and  wife  levied  a  fine  of  the  premises,  and  declared  the  uses 
different  from  those  in  the  release ;  and  Lord  NortJdngton  C. 
held  that  the  wife,  having  the  legal  interest  in  her,  the  lease 
and  release  were  not  good  to  pass  her  estate,  either  as  a  con- 
veyance, or  as  an  execution  of  a  power ;  and  that  the  estate 
passed  by  the  fine. 

But  a  devise  by  the  wife  would  be  a  good  execution  of  a 
power  reserved  by  marriage  articles,  as  in  the  last-mentioned 
ease,  the  legal  estate  being  in  trustees  (c). 

In  the  above  mentioned  case  of  Compton  &  Collinson,  the 
husband,  Michael  Collinson,  by  articles  of  separation  covenanted 
that  his  wife  Jane  Collinson  should  enjoy  to  her  own  use,  all 
such  estates,  both  real  and  personal,  as  should  come  to  her 
during  the  coverture,  or  that  he  should  become  intitled  to  in 
her  right,  and  that  he  would  join  in  the  necessary  assurances 
to  Umit  such  property  as  she  should  appoint ;  and  afterwards 
the  wife  became  intitled  to  copyhold  estates  by  descent,  and 
was  admitted  thereto,  and  surrendered  the  same  to  the  use 
of  her  wiU.     By  a  writing  purporting  to  be  her  will  she  de- 

(a)  See  Rippan  v.  Dawdipg,  Amb.  Grace,  Sch.  Sc  Lef.  463.  Amb.  566. 

565.  George  &  Jew^  ubi  sup.  Wright  {^2d  Ed.  n.  3.]] 

▼.  Lord  Cadogan,  1  Bro.  P.  C.  486.  (6)  Amb.  467.  S.  C.  2  Eden  220. 

Power  V.  Bailey,  I  Ball  &  Bea.  49.  10  Serjt.  Hill's  MSS.  30. 

2  T.  R.  695.     But  the  wife  cannot  (c)   Wright  y.  Enghfield,  Amb. 

defeat  the  right  of  the  heir  by  any  468. 
agreement  after  marriage^  Dillon  v. 
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vised  the  copyholds  to  John  Willis  and  his  heirs.  Subse- 
quently^  viz.  in  July  1772,  the  said  Jane  CoUinson  made  absolute 
surrenders  of  the  said  copyhold  estates  to  the  said  John  Willis^ 
virho  \7a8  admitted  accordingly.  Michael  CoUinson  did  not 
join  or  concur  in  any  of  tlie  surrenders  made  by  his  wtfe^  who 
afterwards  died  leaving  her  husband  surviving,  and  C.  S. 
CoUinson  her  customary  heir.  And  the  question  submitted  by 
the  Court  of  Chancery  to  the  Court  of  C.  B.  was,  whether 
John  WiUis  took  any  and  what  estate  under  the  surrenders 
and  wiU  of  Jane  CoUinson.  The  Court  of  C.  B.  certified  Aat 
they  were  of  opinion,  that  John  Willis  took  an  estate  to  him 
and  his  heirs,  according  to  the  custom  of  the  manors,  under  the 
surrenders  and  admissions  of  July  1773. 

It  is  material  to  observe,  that  the  surrenders  made  by  Jane 
CoUinson  were,  on  the  face  of  them,  surrenders  by  her  a#  a 
feme  sole.  Lord  Loughborough  noticed  this  drcumstanoe  in  a 
very  early  part  of  the  judgment  of  the  Court ; — so  that  by  anar 
logy  to  the  case  of  a  fine  by  a  married  woman,  acting  as  a  feme 
sole  (a),  the  surrender  might,  very  consistently,  be  held  to  con- 
clude the  wife,  and  her  heirs,  and  to  be  avddable  only  by  the 
husband. 

In  the  case  of  Doe  d.  Nethercote  v.  Battle  (b)  it  was  de* 
cided  in  the  Court  of  B.  R.  that  the  act  of  55  Geo.  3.  c  192. 
(for  dispensing  with  surrenders  to  will,  in  ordinary  cases)  has 
not  supplied  a  surrender  in  favour  of  the  wUl  of  a  feme  covert, 
on  account  of  the  essential  concomitant  act  of  a  private  exana-^ 
nation  as  to  her  free  and  uncontrolled  assent 

This  may  perhaps  be  the  most  proper  place  to  remind  the 
reader,  however,  that,  under  some  special  circumstances,  a  wife 
may  make  a  wUI,  and  in  every  thing  act  as  a  feme  sole,  and  as 

(a)  M.  7  H.  4.  23.   17  Ass.  !?•  ooreiture,  I  i^prehend  that  they  might 

2  Roll.  Abr.  20.  (T)  pi.  1.  Bro.  Fines  have  been  avoided  even  by  the  wife, 

{d.  7^«  Perk.  s.  iO.      Moreau's  case^  or  her  heirs,  as  a  fine  in  such  case 

2  Sir  W.  BL  1205.  Shep.  T.  7.  But  may  be  for  error  apparent  on  the  re> 

Boll,  refers  also  to  M.  17  £.  3.  52  b.  cord.  1  Sid.  122.  1  Taunt.  38« 
79,  with  a  dubitatur.  (h)  5  Bam.  &  Aid.  492. 

If  the  surrenders  had  disclosed  the 
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if  the  husband  were  dead,  as  in  the  case  of  the  Countess  of 
Pcrikmd  v.  Prodgers  (a),  where  the  will  of  Lady  Sandys  was 
established,  her  husband  being  banished  for  life  by  act  of  parlia- 
ment, which  is  a  civil  death  ;  and  it  would  appear  that,  althougli 
an  abjuration  is  not,  strictly  speaking,  a  civil  death,  yet  the  ef- 
fect is,  from  the  necessity  of  the  case,  the  same  as  to  the 
wife  (A). 

It  is  very  common,  on  the  sale  of  copyhold  estates,  where  the 
wife  is  dowable  by  the  custom  of  the  manor,  to  join  her  in  the 
surrender  to  the  purchaser ;  but  this  is  totally  unnecessary,  it 
being  a  settled  principle,  that  the  freebench  of  the  wife  is  de- 
feated by  the  alienation  of  the  husband,  or  even  his  contract  for 
sale ;  unless,  indeed,  as  to  copyhold  estates  within  manors  where 
gavelkind  tenure  prevails,  and  there  it  is  essential  that  the  wife 
should  join  in  the  surrender,  and  be  privately  examined  as  to 
her  uncontrolled  assent^  the  same  as  on  a  surrender  of  her  own 
customary  estate.  The  practice  of  joining  the  wife  in  the  sur- 
plunder  when  unnecessary,  is  very  objectionable,  and  should  be 
discountenanced  by  stewards  of  manors,  as  it  is  putting  upon 
the  face  of  the  court  rolls  constructive  evidence  of  a  custom,  which, 
in  point  of  fact,  does  not  exist,  and  must  sooner  or  later  lead  to 
litigation,  indeed  it  has,  to  my  knowledge,  already  done  so. 

The  interest  of  a  feme  covert  in  copyhold  property  will 
not  be  changed  or  affected  by  the  mere  reservation  in  a  condi- 
tional surrender,  of  the  equity  of  redemption,  to  the  husband, 
but  only  by  some  express  declaration  of  intention,  distinct  from 
the  mortgage  transaction  (e?). 

Though  copyholds  are  not  within  the  statute  of  uses,  they 


(a)  2  Vern.  104.  Com.  Dig.  Baron 
&  Feme  (A.  3.)  Bro,  Abr.  Baron  & 
Feme.  pi.  66,  81.  lb.  Coverture  76. 
Fits.  Abr.  cui  in  mta,  pL  81.  And 
see  2  Bos.  &  Pul.227.  3  P.  W.  38. 
CamfiUm  &  CoUiMon,  ubi  sup. 

(b)  Co.  Lit.  s.  200.  4Vin.  Ba- 
ron &  Feme  (L.  a.)     But  see  a  spe- 


cial  act  to  enable  the  Duchess  of 
Ejeeier  to  act  as  a  single  woman 
during  the  life  of  her  husband,  who 
was  attainted  of  treason.  Hal.  MSS. 
Ro.  Pari.  Y.  5.  p.  548,  noticed  Co. 
Lit.  133  b.  n.  4. 

(c)  Eeeve  v.  Hicks,  2  Sim.  &  Stu. 
403.  1  Roper  Husb.  &  W.  151. 

M  2 


164  OF   SURIiBNDER.  [[pART  I. 

may  be  surrendered  by  a  husband  to  the  use  of  his  wife^  the 
conveyance  being  not  immediately  to  her,  but  mediately  by  the 
lord  into  whose  hands  the  surrender  is  made  (a).  And  the  case 
of  Driver  d.  Berry  v.  Thompson  (It)  has  decided,  that  a  copy- 
hold estate  may  be  limited  by  the  husband  and  wife,  to  such 
uses  as  shall  be  appointed  by  the  will  of  the  wife,  and  that  her 
appointment  by  will  in  the  husband's  lifetime  is  good. 

The  reader  is  here  reminded  that  a  surrender  by  the  husband, 
of  copyhold  lands  belonging  to  his  wife,  does  not  work  a  dis- 
continuance, so  as  to  put  the  wife  to  a  customary  plaint  (e). 

When  a  husband  is  desirous  of  securing  to  his  wife  a  life  in- 
terest in  copyholds,  care  should  be  taken  to  avoid  any  limit- 
ation of  a  contingent  nature,  as  there  are  no  means  of  conveying 
a  contingent  right  in  lands  of  copyhold  tenure,  and  the  doc- 
trine of  estoppel  does  not  apply  to  copyholds  (d). 

Should  copyhold  lands  be  limited,  as  is  more  usually  done^ 
to  the  use  of  the  husband  for  life,  and  after  his  decease,  to  the 
use  of  the  wife  for  life,  the  life  estate  of  the  wife,  in  remainder, 
might  be  conveyed  by  a  surrender,  with  the  customary  private 
examination  as  to  her  voluntary  consent.  But  it  is  by  no 
means  unfrequent,  even  when  the  husband  intends  to  keep  a 
power  of  disposition  os'er  copyhold  property,  with  the  concur- 
rence of  his  wife,  to  frame  the  surrender  to  the  use  of  the  hus- 
band and  wife  for  their  lives,  and  the  life  of  the  survivor  \jat 
longer  liver]]  of  them,  and  after  the  decease  of  the  survivor  [[or 
longer  liver]]  of  them,  to  the  use  of  the  heirs  of  the  survivor. 

Under  a  surrender  so  worded,  the  limitation  to  the  heirs  of 
the  survivor  of  the  husband  and  wife,  is  clearly  a  contingent  in- 
terest, and,  under  the  previous  limitation,  the  husband  and  wife 
as  clearly  take  by  entireties^  and  therefore  without  any  power  of 

(a)    Bunting  ▼.  Leptngwel,  4  Co.  Supp.  323-4. 

29.  b.   Co.  Cop.  B.  35.  Tr.  79.  Gilb.  (c)  Ante,  p.  59. 

Ten  220.  (rf)  Taylor  v.  Philips,  1  Ves.  230. 

(6)  4  Taunt.  294.    And  see  Pea-  Post.  p.  168. 
cock  V.  Monck   2  Ves.  191.     Belt's 
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severance  in  either  of  them  alone  (r/)«  And  in  the  late  case  of 
Doe  d.  Homer  v.  Wilson  (A),  the  court  of  B.  R.  decided^  that 
such  previous  limitation  created  vested  interests  in  the  hushand 
and  wife^  not  only  for  their  joint  lives,  but  for  the  l^e  of  the 
survivor  of  them,  so  that  a  surrender  by  the  husband  and  wife 
in  favour  of  a  purchaser  in  fee,  (and  which  could  only  pass  such 
interests  as  were  of  a  vested  nature,)  was  good  for  the  joint 
lives  of  the  husband  and  wife^  and  the  life  of  the  survivor ; 
and  a  verdict  in  ejectment  obtained  by  the  customary  heir  of 
the  wife,  (who  survived  her  husband,)  and  which  ejectment  was 
brought  within  twenty  years  from  the  decease  of  the  wife,  was 
therefore  established. 

I  submit,  however,  that  it  might  be  contended  in  a  case  si- 
milar to  that  of  Doe  &  Wilson^  that,  although  a  limitation  to 
A.  and  his  wife  for  the  lives  of  two  strangers,  and  the  life  of  the 
survivor  of  them,  (where  the  joint  interest  and  possession  of  A. 
and  his  wife  might  continue  during  the  whole  period  of  the 
estate  limited  by  the  surrender,  that  is,  the  husband  and  wife 
might  outlive  both  the  cestuy  qve  vies,)  would  obviously  create 
a  vested  estate  in  A.  and  his  wife,  not  only  during  the  joint 
lives,  but  also  during  the  life  of  the  survivor  of  the  cestuy  que 
vies  ;  yet  that  under  a  surrender  to  A*  and  his  wife  for  their 
own  lives,  and  the  life  of  the  longer  liver  \j)r  survivor^  qf 
them,  and  cfler  the  decease  qf  the  survivor,  to  the  heirs  of 
such  survivor,  where  the  joint  interest  or  possession  could  not 
by  any  possibility  continue  during  the  whole  period  of  the 
estate  limited  by  the  surrender,  (the  husband  and  wife  being 
themselves  the  cestuy  que  vies,)  the  true  legitimate  construe- 
tion  of  the  surrender  must  be>  a  limitation  to  A.  and  his  wife 
for  their  joint  lives,  remainder  to  the  survivor  for  his  or  her 
life,  remainder  to  the  heirs  of  the  survivor,  and  then  the  life 
interest  limited  to  the  survivor,  uniting  to  and  being  equally 

(a)  See  Co.  Lit.  187-  b.  299.  b.  T.  R.  654,  per  Lord  Kenyan,  in  Doe 

Purefoy  V.  Rogers,  2  Lev.  39.   Back  &  Parratl. 
T.  Andrews,  3  Vera.  120.    Green  d.         (fr)  4  Bara.  &  Aid.  303. 
Cre»  y.  King,  2  Sir  W.  Bl.  1212.  5 
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contingent  with  the  ultimate  limitation  to  the  heirs  of  the  sur- 
Tivor,  the  smrrender  would  create  a  vested  interest  in  the  hus- 
band and  wife  daring  their  joint  lives  only,  with  a  contingent 
remainder  in  fee  to  the  survivor. 

And  in  support  of  this  construction,  it  might,  I  think,  be 
urged  that,  under  a  surrender  to  A,  and  his  wife  for  thdr  lives, 
and  the  life  of  the  longer  liver  [[or  survivor]]^  and  after  the  de- 
cease of  the  survivor  of  them,  to  the  right  heirs  of  such  survivor, 
there  would  be  less  inconsistency  in  construing  the  words  '  cmd 
'  the  life  of  the  longer  liner,*  as  substantive  words  of  limitation, 
to  be  read  '  and  to  the  longer  liver  for  life^  than  in  con- 
sidering the  superadded  words,  '  and  after  the  decease  tf  the 
*  eurmvoT  of  them^  to  have  reference  to  the  quantum  of  inter- 
est designed  to  be  given  to  the  husband  and  wife,  and  not  to 
the  limitation  of  the  estate  upon  which  the  remainder  over  in 
fee  was  engrafted  {a). 


(a)  I  understand  that  in  the  above 
case  of  Doe  &  Wilson,  the  defendant 
was  in  possession  of  evidence  to  prove> 
that  a  molrtgage  in  fee  was  contem* 
plated,  on  the  execution  of  the  sur- 
render pursuant  to  Mr.  Mordaunt's 
contract  for  the  purchase,  and  was,  in 
fact,  made  some  short  time  after- 
wards, which  necessarily  strengthens 
the  presumption,  that  Mr.  Mordaunt 
intended  to  keep  a  power  of  disposition 
(in  conjunction  with  his  wife),  over 
the  fee  simple  of  the  estate,  and  that 
they  could  not  have  understood  the 
effect  of  the  surrender  made  to  them. 
These  drcumstanoes  at  least  militate 
against  any  supposition  of  a  design  in 
the  parties,  to  extend  the  vested  es- 
tate under  the  surrender,  to  the  life 
of  the  survivor  of  Mr.  and  Mrs.  Mor- 
daunt, and  to  thai  period  onltf, 

I  am  also  informed  that  the  sur- 
render to  Mr.  and  Mrs.  Mordaunt, 
was  made  by  the  assignee  of  a  bank- 


rupt, who  had  previously  charged  the 
estate,  equitably,  with  a  sum  bor- 
rowed on  bond,  and  that  in  a  deed 
of  release  of  right  and  covenants  for 
the  title,  accompanying  the  sur- 
render, (by  which  it  appeared  that 
the  purchase  money  was  insufficient 
for  the  discharge  of  the  mortgage 
debt,)  it  was  recited,  that  the  estate 
had  been  surrendered  by  the  assignee, 
at  the  request  of  the  equitable  mort- 
gagee, to  the  use  of  Mr.  Mordaunt 
and  his  wife  and  the  survivor  of 
them,  and  the  heirs  of  the  survivor, 
and  that  the  release  of  light  by  the 
equitable  mortgageei,  (iti  which  the 
assignee  of  the  bankrupt  joined,)  was 
framed  conformably  to  that  recital, 
and  not  made  to  Mr.  and  Mrs.  Mor- 
daunt for  their  lives  and  the  life  of 
the  longer  liver;  and  had  the  sur- 
render been  worded  as  recited  in  the 
above  mentioned  deed,  it  is  Tffiite 
clear  that  all  the  estate  limited  by  the 
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An  Infant  is  not  bound  by  a  surrender  (a),  except  by 
special  custom  (ft),  consequently  he  may  enter  at  full  age,  and 
B  not  put  to  his  plaint  in  nature  of  a  dum  fait  infra  €Btatefn, 
even  though  the  surrenderee  has  been  admitted  {c) ;  yet  a 
surrender  by  an  infant,  if  it  be  for  his  benefit,  is  voidable  only, 
and  not  ipso  facto  void  (d) ;  therefore  an  infant  may  surrender 
a  copyhold  held  for  lives,  for  the  purpose  of  effecting  a  renewal, 
subject  to  his  right  of  avoiding  the  transaction  when  of  age ;  it 
should,  however,  appear  on  the  face  of  the  surrender,  that  such 
renewal  is  beneficial  to  the  infant  («). — But  a  power  over 
copyholds  cannot  be  executed  by  an  infant,  when  it  is  coupled 
with  an  interest,  any  more  than  in  freehold  cases  {f ). 


« »• 


toneoder  beyond  ^ejwnt  UmB  «f  tbe 
husband  and  wife^  wvmld  have  been 
contingent,  and  then  the  ejectment  by 
the  customary  heir  of  the  wife  would 
have  failed^  from  being  out  of  time^ 
as  the  husband  died  much  more 
than  20  years  before  the  action  was 
brought* 

(a)  Hughs  V.  Carpenter,  Totfa. 
27a 

(&)  Ante^  p.  ]59.  By  the  custom  of 
the  manor  of  Paningtcm  an  infant  of 
12  years  may  surrender.  Lyde  v.  5o- 
nuiter,  Trin.  15  Car.  Toth.  173.  And 
in  Nayler  ▼.  Strode,  2  Ch.  Rep.  392, 
a  surrender  of  a  copyhold  by  an  in- 
frnt  of  4  or  5  years  of  age  was  al- 
lowed* 

(c)  Gilb.  Ten.  277-  Knighi  h 
Footman,  1  Leo.  95.  S.  G.  {Knight  Sc 
Fortipan)  Cro.  Eliz.  90.  Bullock  v. 
Dihleg,  Mo.  596,  Poph.  39.  GooU» 
▼.  Qrane,  Mo.  697- 

{d)  Zouch  Sc  Parsons,  3  Burr. 
1794,  1804.  Co.  Lit.  61.  b.  (n.  3.) 
Ashfield  V.  As1[fiM,  W.  Jones  167- 
17  Vet.  384.    And  Perkins,  s.  12. 


says,  'All  gifts,  grants,  or  deeds,  made 
by  an  infant,  which  do  not  take  ef- 
fect by  delivery  of  his  hand,  are  void; 
but  gifts,  grants,  or  deeds,  made  by  an 
infant,  by  matter  in  deed  or  in  writ- 
ing, which  take  effect  by  delivery  of 
his  own  hand,  are  voidable  by  him- 
self, and  his  heirs,  and  by  those  which 
shall  have  his  estate.'  And  again 
s.  13.  '  And  therefore,  if  an  infant 
make  a  deed  of  feoffment,  and  a  letter 
of  attorney  unto  a  stranger  to  make 
livery  of  seisin,  and  he  make  livery  of 
seisin  by  force  thereof,  he  shall  be 
taken  for  a  disseisor,'  &0b 

(tf)  Zouch  Si  Parsons,  sup.  And 
an  infant  trustee  was  compellable  to 
surrender  copyholds  under  the  stat. 
7  Anne,  c.  19.  and  6  Oeo.  4.  c.  74* 
And  now  see  1  W.  4.  c.  00.;  ante,  p. 
103. 

(J*)  Hearle  ▼.  Greenbank,  1  Ves* 
399.    3Atk.695. 

As  to  powers  which  an  infant  may 
exercise,  see  Pow.  on  Powers,  43. 
Sugd.  ou  Powers,  102  et  seq.  [_&th 
Ed.3 
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The  effect  of  a  Surrender,  with  relation  to  Contingent  and 
Reversionary  Interests;  and  as  to  the  mode  of  conoeying 
distinct  Estates,  and  distinct  undivided  Interests y  and  also 
the  Copyholds  qf  Bankrupts  and  Insolvent  Debtors,  ^c.  8fc. 


A  PERSON  M  ho  is  not  in  the  customary  seisin,  as  a  contingent 
remainder-man,  or  the  heir  in  the  lifetime  of  his  ancestor,  even 
although  the  ancestor  should  die  before  him,  cannot  surrender ; 
for  a  surrender,  which  passes  only  what  the  surrenderor  has  at 
the  time,  does  not  operate  by  way  of  estoppel ;  therefore,  where 
a  copyhold  was  devised  to  A.  for  life,  remainder  to  B.  for  life, 
and  after  his  decease  to  such  of  the  testator's  nieces,  (daughters 
of  A^  as  should  be  then  living,  as  tenants  in  common  in  fee, 
and  the  six  nieces  were  admitted  in  reversion,  each  to  an  un* 
divided  sixth  part,  and  sold  and  surrendered  their  shares  to  B., 
(four  only  surviving  B.,  of  whom  three  afterwards  died ;)  the 
surviving  niece,  and  the  heirs  of  the  other  three  who  survived 
B.,  recovered  in  ejectment  against  the  devisee  of  the  purchaser 
of  B.  {a). 

But  the  reversioner,  and  vested  remainder-man  are  in  the 
customary  legal  seisin,  as  contradistinguished  irom  an  actual 
seisin  by  taking  of  esplees,  (which  latter  is  the  seisin  con- 
templated  by  ttie  statutes   of  limitation  (A),)   and  may  sur- 


(a)  Doe  d.  Blacksei^  and  others  v. 
Tomkins  et  ux,  11  East  185.  And 
see  Goodtlile  d.  FauUcner  and  others 
y.  Mwrsty  3  T.  R.  365.  (which  case 
affords  much  information  on  the  doc- 
trine of  estoppel^  as  applicahle  to 
freehold  tenure,  and  on  the  diversity 
between  a  release,  a  feoffment,  and  a 
warranty.)  Vide  also  Doe  &  PresU 
nidge,  4  Man.  &  Sel.  178.  Doe  d. 
Ibhott  V.  Cowling  et  ux.  6  T.  R.  63. 
Taylor  V.  PhiUps,  I  Ves.  229,  23a 

In  Bensley  ▼.  Burden,  2  Sim.  & 
Stu.  519,  the  V.  C.  said,  that  an  es- 


toppel was  as  well  worked  by  an  in- 
denture of  release  as  any  other  in- 
denture; and  that  the  text  writers 
upon  that  subject  stated  that  estoppel 
was  wrought  by  any  deed  indented, 
making  no  eitception  as  to  the  in- 
denture of  release. 

See  Mr.  Fearne's  suggestion  of  the 
mode  of  conveyance  best  calculated 
to  bind  a  future  executory  interest  in 
copyholds,  in  his  Posth.  W.  p.  108-8. 

(6)  WiddowMm  v.  Earl  of  Har^ 
ringUm,  1  Jac.  &  Walk.  558-8. 
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render  (a);  and  although  a  copyholder  who  has  leased  by 
license  of  the  lord,  is  not  strictly  speaking  a  reversioner,  yet  his 
copyhold  interest  may  pass  in  a  surrender  by  the  name  of  a 
reversion  (i). 

A  remidnder-man  entering  upon  the  tenant  for  life^  does  not 
thereby  acquire  any  customary  estate^  whereof  to  make  a 
surrender ;  but  the  person  ousted  is  in  all  cases  the  tenant^  and 
he  or  his  heir  may  surrender^  and  not  the  person  who  has 
obtmned  wrongful  possession  (c) ;  but  I  apprehend  that  the 
person  ousted,  or  his  heir,  must  enter  previously  to  his  making 
any  surrender  (d) ;  and  as  such  disseisor  has  no  copyhold  interest 
before  admittance,  he  is  not  capable  of  a  release  from  the 
rightful  tenant,  especially  as  such  release  would  be  prejudicial 
to  the  lord  (e). 

One  joint  tenant  may  release  or  surrender  to  another,  which 


(a)  Butler  &  Lighifoot,  3  Leo. 
239 ;  4  ib.  9.  Hegg(yr  &  FeUtm, 
4  Leo.  111.  Gyppyn  v.  Bunney,  Cro. 
£liz.  504.  8.  C.  (Tiping  v.  Bun-, 
ning)  Mo.  465.  Colchin  v.  Coichin, 
Cro.  Eliz.  062.  Auncelme  v.  Aun^ 
celme,  Cro.  Jac.31.  BuUen  &  Grant, 
Cro.  £Uz.  14B.  S.  C.  1  Leo.  175. 
Church  V.  Mundy,  12  Ves.  426,  431. 
Co.  Lit.  266.  b.  N.  (1.) 

(b)  Smnnerton  y.  MUier,  Hob. 
177-  S.  C.  Brownl.  178.  But  see 
Se&y  y.  Becke,  Litt.  Rep.  17* 
Sajyn'a  case,  5  Co.  124.  b.  Cro. 
Eliz.585. 

(c)  Bird  &  Kirke,  1  Mod.  199. 
8,  C.  Carter  237.  S.  C.  (called 
Keen  y.  Kirby,)  2  Mod.  32.  1  Watk. 
OQ  Cop.  61.  2  ib.  146. 

(d)  Jcynder  y.  Lambert,  Cro.  Jac 
36.  Narrice  y.  Norrice,  March  23. 
Seiby  &  Becke,  Litt.  Rep.  17-  Pi^  v. 
Moore,  T.  Jones  154.    1  Burr.  108. 


And  see  Nalson  y.  Remington,  Clayt. 
1.  in  which  a  copyholder  of  the  King's 
who  was  put  out  of  possession,  during 
the  ouster,  made  a  surrender  to  I.  8., 
who  was  lessor  of  the  plaintiff,  and  it 
was  held  that  nothing  passed  bj  the 
surrender,  though  there  was  no  dis- 
seisin, the  freehold  being  in  the  King, 
who  could  not  be  disseised  ;  but  that 
by  the  entry  of  the  copyholder  his 
estate  was  r^;ained.  And  see  An* 
derson  y.  Haywood,  3  Leo.  221.  4 
Leo.  30. 

^N.B.  The  right  of  entry  is  not 
tolled  by  a  descent  of  copyholds,  ante, 
p.  59.  Neither  is  it  necessary  for  a 
disseisee  of  copyholds  to  be  admitted 
on  entry,  as  he  continues  tenant.  Co. 
Cop.  s.  56.  Tr.  129.] 

(e)  Wakeford's  case,  1  Leo.  102. 
N.  (2)  to  Co.  Lit.  59.  a.  4  Co.  25.  b. 
Mortimore*B  case,  Hetl.  150.  Co.  Cop. 
s.  36.  Tr.  83. 
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will  operate  as  a  severance  of  the  joiat-tenancy^  and  the  releasee 
or  surrenderee  will  be  in  by  his  companion^  and  not  by  the 
original  grant  (a) ;  and  the  joint-tenancy  will  be  destroyed  even 
by  a  surrender  to  will  (b) ;  or  to  a  stranger  on  condition  to 
perform  the  will  of  the  surrenderor  (c),  though  such  surrender 
is  dormant  and  revocable. 

A  question  has  frequently  arisen  whether  a  copyholder  can 
insist  upon  having  distinct  copyhold  tenements^  i.  e.  estates  hdd 
originally  by  distinct  titles^  included  in  one  surrender  or  copy, 
and  I  am  not  aware  of  any  dear  authority  upon  the  point ;  but 
I  incline  to  think  that  the  lord  or  steward  would  be  compelled 
upon  an  application  to  the  Court  of  B.  R.  for  a  mandamus,  to 
accept  a  surrender  by  which  a  tenant  should  desire  to  pass  two 
or  more  distinct  copyholds  (d). 

I  apprehend  also  that  coparceners  (e),  and  tenants  ia 
common  (/*),  may  elect  to  pass  their  separate  interests  to  a 
purchaser  or  mortgagee,  by  one  surrender. 

A  surrenderee  of  copyholds  cannot  surrender  before  ad- 
mittance, even  though  the  surrender  to  him  is  presented,  nor 
will  his  admittance  subsequent  to  his  surrender^  make  such 
surrender  valid  by  relation  (g) ;  for  though  any  act  of  law  will 


(a)  Kitch.  168.  Co.  Lit.  59.  b. 
Co.  Cop.  a.  35.  Tr.  79.  Mortimare's 
ease^  nbi  Bup.  Wase  &  Pretty,  Wiii.3« 
4  Mod.  254.  2  D'Any.  205.  1  Stw. 
Abr.  470.  And  see  Badddey  v.  Lep^ 
pingwell,  3  Burr.  1543.  Post^  tit. 
'  Admittance  (Joint-tenantJ* 

(h)  Port,  tit.  '  Sorrender  to  Will.' 

(c)  Gale  V.  Gak,  2  Cox  Ch.  Ca. 
136. 

{d)  See  the  stamp  act  of  44  Geo. 
3.  c  98,  repealing  prorisions  in  for- 
mer acts  as  to  the  multiplication  of 
stamps  upon  surrenders  and  admit- 
tances. 

(tf)  In  a  case  of  an  application  to 


the  court  of  B.  R.  for  a  mandamus 
to  compel  the  lord  to  admit  oopar* 
ceners,  as  one  heir,  and  on  payment 
of  one  set  of  fees,  C.  J.  Abhoit  said, 
'  I  entertain  considerable  doubts  whe- 
^ther  the  steward,  after  admitting 
'them  as  one  heir,  can  insirt  upon 
'taking  their  surrender  separateljr; 
*  but  on  that  I  pronounce  no  decided 
'opinion.'  Rex  v.  The  lord  of  the 
manor  of  Sonsall  and  his  steward,  3 
Barn,  and  Cress.  I7O.  S.  C.  4  Dow. 
Sc  Ry.  825. 

(/)  See  Co.  Cop.  s.  56.   Tr.  130. 

(g)  Co.  Oop.  8. 39.  Tr.  87.  Supp. 
s.  4.  Sty.  146,  in  Barker  r.  Denham. 
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operute  upon  the  estate^  88  in  Benson  &  Scott  (a),  and  other 
cases^  where  the  admisi^ion  has  been  held  to  have  relation  to 
the  surrender,  so  as  to  make  the  estate  pass  in  the  same  course 
of  descent,  and  to  give  the  same  right  to  dower  and  curtesy^ 
as  if  the  admittance  and  surrender  bad  been  contemporaneous 
acts ;  yet  it  cannot  be  affected  by  any  act  of  the  party,  accord- 
ing to  the  distinction  in  Butler  &  Baker's  case  (b). 

And  as  a  surrenderee  has  no  interest  before  admittance,  of 
which  a  court  of  law  can  take  notice  (r),  he  is  not  capable  of 
forfeiting  the  copyhold  by  committing  felony  or  other  act  (d) ; 
but  it  is  otherwise  as  to  an  heir,  who  is,  to  many  purposes  at 
least,  tenant  before  admittance  (e). 

The  above  case  of  Doe  &  Tqfield  has  decided  (contrary  to  a 
prevailing  notion  C/)0  that  the  steward's  acceptance  of  a  sur- 
render from  the  first  surrenderee,  is  not  an  admittance  of  him ; 
and  Lord  EUenborough  there  observed,  that  the  authorities  on 
that  point  in  Co.  Cop.  s.  39.  Yelv.  144.  and  Pop.  127.  were 
not  impeached  by  the  passage  in  Roll.  Abr.  505.  X.  pi.  1.  or 
the  note  in  Co.  litt.  60.  a. ;  for  it  appeared,  from  Cro.  Eliz. 
504.  and  662.  that  m  Keeping  &  Bunning,  (called  in  Cro. 
Gyppyn  &  Bunney,)  the  first  surrenderee  was  a  remainder-* 
man,  and  that  the  tenant  for  life  had  been  admitted,  and  that 
Colchin  V.  Colchin  was  the  case  of  an  heir. 


I  propose  to  take  particular  notice  of  the  acts  of  parliament 
relating  to  the  conveyance  of  the  copyhold  property  of  bank- 
rupts and  insolvent  debtors,  in  treating  of  the  admittance  of 
surrenderees,  but  the  reader  is  to  bear  in  mind,  that  an  im* 


2  Bl.  Com.  368.  RawUmony.  Green, 
Popfa.  127.  S.  C.  3  Bulst.  237^  240. 
WiUon  V.  Weddell,  Yelv.  144.  S.  C. 
1  Brownl.  143.  Go.  Lit.  60.  a.  n.  (2). 
Dbe  d.  Tofidd  v.  Tqfield,  11  East, 
246;  and  see  Robinson  v.  Greves, 
Bridgm.  Rep.  81.  Ford  y.  Hoskins, 
Cro.  Jac  368.  8.  C.  2  Bulst.  336. 

(a)  Ubi  sop. 

{b)  3  Co.  39.  a. 


(c)  Doe  d.  Benningion  ▼.  Hall,  16 
East.  211. 

(d)  BoedL.Jeffer%es,&LaLr,  Hicks 
Seal  2  Wils.  13.  And  see  Co.  Cop. 
8.  69.  Tr.  137. 

(e)  Ant^  p.  154. 

(/)  Elkin  V.  Wastall,  3  Bulst. 
232.  6  Via.  Cop.  (E.  b.)  1  vol. 
Watk.  on  Cop.  60-1.  lb.  101.  Co. 
Lit.  60.  a.  A.  (3).  6Ub.  Tea.  883. 
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portant  change  as  to  the  mode  of  transferring  the  copyhold  es- 
tate of  a  bankrupt,  was  introduced  by  the  stat.  of  6  Geo.  4. 
c.  16.  (a),  and  of  the  copyhold  estate  of  an  insolvent  debtor,  by 
the  act  of  7  Geo.  4.  c.  57.  (A). 

When  a  copyholder  surrenders  for  a  valuable  consideration, 
the  land  is  bound,  both  at  law  and  in  equity  (c),  and  he  is  pre- 
vented from  surrendering  to  any  other  person  (d) ;  but  the  whole 
legal  estate  remains  in  him  (e),  and  he  has  a  right  to  retain  the 

(a)  Sect.  64,  68.   And  see  1  &  3 

W.  4.  c  56,  but  note,  the  26th  sect. 

of  that  act,  vesting  the  real  estate  of  a 

bankrupt  in  the  assignees,  did  not  in- 
clude copyholds.  Ante,  p.  102.  n.  (a). 
With  respect   to    powers   vested 

in  a  bankrupt,  see  Sugd.  on  Powers, 

190.  [Sth  edition].    Note  also,  that 

it'was  decided  in  Thorpe  v.  Goodall, 

17  Ves.  388,  460.  that  a  bankrupt 

was  not   compellable  by  decree  in 

equity,  to  execute  a  power  for  the 
benefit  of  his  creditors.     But  by  6 

Geo.  4.  c.  16.  s.  ^7>  the  assignees 
may  execute  any  powers  vested  in 
the  bankrupt. 

By  the  general  insolvent  debtors' 
act,  7  Geo.  4.  c.  57-  a.  22,  the  as- 
signeea  appointed  by  the  court  may 
execute  any  powers  which  the  in- 
solvent might  have  executed  for  his 
own  benefit.  See  extracts  from  the 
above  acts  in  the  Appendix. 

(6)  Sect '20.  And  see  1  W.  4.  o. 
38.  s.  5,  6,  7,  in  the  Appendix. 

(c)  Payne  v.  Barker,  Sir  Orl. 
Bridg.  24.  And  the  admission,  as  we 
shall  see  hereafter,  is  merely  as  be- 
tween the  lord  and  tenant :  on  these 
grounds  it  has  been  decided,  that  the 
admittance  of  the  surrenderee  need 
not  be  memorialixed  on  a  surrender 
''**Wd8  f<^  securing  an  annuity. 


*•  .^. 


Doe  d.  Naylor  v.  Stephens,  1  Pri.  38. 

(d)  Kitch.  161.  Co.  Cop.  s.  39. 
Tr.  87-«.  Roe  d.  Noden  v.  Griffiths, 
4  Burr.  1961.  Vaughan  d.  Atkins  v. 
Atkins,  6  Burr.  2785-7-  Holdfast  d. 
Woolams  v.  Clapham,  1  T.  R.  601. 
Benson  &  Scott,  1  Salk.  185.    S.  C. 

3  Lev.  385.    S.  C.  Skin.  406.   S.  C. 
Holt  160.    S.  C.  Comb.  233.    S.  C. 

4  Mod.  251.  S.  C.  12  Mod.  49.  Cro. 
Car.  284. 

(e)  Kitch.  161.  ^tir^oynev.^/iiir- 
ling,  Cro.  Car.  273,  283.  S.  C. 
W.  Jones,  306.  Baddeley  v.  Lep^ 
jnngmell,  3  Burr.  1543.  Fisher  & 
Wigg,  1  P.  W.  17.  Doe  d.  Shetven 
V.  Wroot  and  others,  5  East  132. 
S.  C.  1  Smith's  Rep.  363.  Doe  & 
To^ld,  11  East  250. 

This  rule  was  recognised  some  years 
ago  in  a  case  of  arson,  where  it  was 
held  that  a  tenant  in  possession  of  a 
copyhold  messuage,  was  not  guilty  of 
arson  by  burning  it,  although  it  had 
been  surrendered  to  the  use  of   a 
mortgagee,  who  had   not  been  ad- 
mitted ;  for  it  was  not  the  house  of 
another.     Rex  v.  Spalding,  1  Leach 
C.  L.  218.    See  now  as  to  the  of- 
fence of  a  person  setting  fire  to  a 
house,  whether  in  his  own  possession, 
or  in  the  possession  of  another,  7  & 
8  Geo.  4.  c.  30.  s.  2. 
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don  subject  to  his  accounting  for  the  mesne  profits,  if 
the  surrenderee  is  afterwards  admitted  (a),  and  if  the  sur- 
renderor die  the  estate  devolves  upon  his  customary  heir  (b)  ; 
but  he  is  a  trustee  for  the  surrenderee,  and  cannot  set  up  an 
objection  against  his  recovering  in  ejectment,  on  a  demise  laid 
between  the  time  of  the  surrender  and  the  admittance,  even  if 
the  action  is  brought  before  admittance,  for^SllfilA^s^b^ck  to 
the  period  of  the  surrender  (c) ;  but  an  action  of  trespass  would 
be  maintainable  by  the  surrenderor,  and  not  by  the  surren- 
deree (d) ;  and  yet  if  the  lord  accept  a  surrender,  and  the  sur* 
renderee  enter,  and  afterwards,  before  admission,  the  lord  dis- 
seise him,  an  action  would  lie  against  the  lord,  because  he  ought 
not  to  take  advantage  of  his  own  wrong  (e). 

A  surrender  is  not  affected  by  the  death  of  the  surren- 
deror (y ),  or  of  the  person  by  whose  hands  the  surrender  is 
made,  but  presentment  and  admittance  afterwards  will  be  good ; 
nor  does  the  death  of  the  surrenderee  before  presentment  of  the 
surrender,  affect  the  right  of  the  heir  to  be  admitted  (g). 

So  much  of  the  copyholder's  interest  as  is  not  expressed  in 
the  surrender,  or  in  the  limitations  by  his  will,  pursuant  to  a 
surrender  to  the  uses  thereof,  will  remain  in  him  of  his  old  es- 
tate, and  be  considered  as  his  reversion  (h) :  therefore  after  a 


'    (a)  2  Bl.  Ck>in.  368.   Co.  Cop.  a.  16  East  206. 

99.  Tr.  87.   Gilb.  Ten.  263.    Roe  d.  (d)  Berry  v.   Greene,  Cro.  Elis. 

Jeffereifs  et  al.  v.  Hicks  et  al.  2  Wils.  349.  Payne  y.  Barker,  Sir  Orl.  Bridg. 

]  3.  Burgoyne  v.  SpurUng,  sup.  Berry  21. 

r.  Greene,  Cro.  Eliz.  349.    Frosel  or  (e)  Roe  v.  Hicks,  2  Wils.  15. 

Rosenell  v.   Welsh,   Cro.  Jac.  403.  (/)  Bat  a  custom  requiriag  the 

S.  C.    3  Bulst.  214.   8.  C.    1  Roll,  surrenderee  to  be  admitted  in  the 

Rep.  41 1.   8.  C.  Oodtf.  268.   Arnold  lifetime  of  the  surrenderor,  would  be 

▼.  George,  Yelv.  16.  good.   Fenn  d.  Richards  t.  Marriott, 

(fi)  Burgoyne  &  Spurting,  Frosel  Willes  430.  Ante,  p.  30. 

&   Welsh,  Doe  &  Wroot,  ubi  sup.  (jg)  Bunting  v.  Lepingwel,  4  Ca 

Doe  d.  Vernon  v.  Vernon  et  aL   7  29.  b.   Kite  &  Queinion,  4  Co.  25.  a. 

East  8.  Co.  Cop.  s.  40.  Tr.  89.    Vaughan  & 

(c)  See  Benson  &  Scott,  Holdfast  Atkins;  Frosel  &  Welsh,  sup. 

&  Ciapham,  and  Vaughan  &  Atkins,  (h)  Bunting   v,  Lepingwel,   sup. 

ubi  sup.  Doe  d.  Bennington  ▼.  HaU,  BuUen   &   Grant,  Cro.   Elix.    148. 
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surrender  by  a  oopjhdder  to  the  uses  of  his  will,  he  may  sur- 
lender  to  any  person  he  pleases  (a) ;  and  on  a  surrender  to  such 
uses  as  the  lord  shall  appoint,  if  the  lord  appoints  the  use  to 
/.  8.  for  life,  the  fee  (subject  to  the  life  interest  of  /•  S.)  will 
result  to  the  surrenderor  (b). 

The  hdr,  as  I  have  before  shown  (r),  will  take  by  descent 
and  not  by  purchase,  when  the  two  estates  meet  in  him ;  and 
the  ultimate  limitation  to  the  right  heirs  of  the  copyholder,  un- 
der a  surrender  to  uses,  is  within  this  rule,  whether  or  not  the 
oopyholder  takes  a  particular  estate  by  the  torrender  (^iQ ; 
though  it  has  been  thought,  that  if  the  surrenderor  did  not  take 
a  particular  estate,  the  fee  would  not  result  to  him,  but  that 
his  heir  would  be  in  by  purchase  (e).  Indeed  a  distinction  of 
that  nature  once  existed  with  respect  to  freehold  estates(y),  but 
it  was  long  since  abolished,  and  both  in  freehold  and  copyhold 
cases,  the  ultimate  limitation  to  the  right  heirs  of  the  grantor, 
or  surrakleror,  is  considered  as  part  of  his  old  estate,  and  vested 
in  him  as  a  revenaonary  interest  (g) ;  the  rule  bdng  that  a  man 


S.  C.  1  Lao.  174*  Pod^«r'#  GMe, 
9  Co.  107.  *•  ^iich  V.  Hockley, 
Cro.  £lis.  441.  S.  C.  4  Ck>.  23.  a. 
Brown  y.  Dyer,  Holt^  165.  S.  G. 
11  Mod.  98.  ThrtuUmt  d.  Qm^er  v. 
Cunnimgham,  2  Sir  W.  BL  1046. 
Jloei.Nodemr.GriJUsMaL  4Biirr. 
1952.  Bicknallr.  Tucker,  BrownL 
181.  Vin.  Abr.  Cop.  (&  a.)  pi.  16. 
Skej^kerd  v.  Adawu^  «r  Belfield  & 
Adanu,  or  Souikeot  &  Adams,  ante, 
p.  152. 

.(a)  Fitch  ft  Hackly,  TkrusUmt 
&  Cunningkam,vixp.  Po6t,tk.  'Suiv 
reader  to  WilL' 

(b)  Wm/C*  case,  Litt.  Rep.  26. 

(c)  Ante,  p.  55. 

(J)  Bm  ft  GriffiU,  sup.  Smiik  t. 
TVtgg,  1  Stra.  487.  GodMdv.Free- 
^tone,  3  Ley.  406.  .AUot  v.  BurHm, 


1  Salk.  690.  Harris  v.  BUkop  rf 
Lincoln,  2  P.  W.  ISa  Gilb.  Ten. 
272.  Feame,  Cont.  Rem.  86  to  95. 
And  to  defeat  the  title  of  the  cus- 
tomary heir,  it  moat  be  distinctly 
shown  that  the  ultimate  remainder 
passed  out  of  the  surzenderor.  Roe 
ft  Or\ffiis,  sup. 

(e)  Alien  ft  Palmer,  1  Leo.  101  ; 
and  see  Boe  d.  Nightingale  el  ««r.  ▼• 
Quartky,  1  T.  B.  634.  Qmnden  r. 
Clerkc  Hob.  31.  Dy.  134.  a.  pi.  7. 

(/)  Dy.l34.a.  Hob.  31. 1  Watt 
on  Cop.  97-^ 

(g)  Harris  v.  Bisk^  of  Lincoln, 

2  P.  W.  138.  And  see  Go^told  ft 
Freestone,  Abbot  ft  Burton,  sup.  See 
also  Fenwick  y.  Mitforth,  Mo.  284. 
Feame,  Cont.  Rem.  66-7. 
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cannot  liimt  an  estate  to  his  right  heirs  as  purchasers  (a)«  It 
follows  that  under  a  surrender  to  uses,  with  the  ultimate  limits 
ati(Hi  to  the  right  heirs  of  the  surrenderor,  the  descendible  qua* 
lity  of  the  estate  would  not  be  alt^ed. 

Where  a  surfend^  is  perfect  ia  the  beginning,  a  memo- 
randum which  would  make  the  whole  void  will  be  rejected,  as 
if  the  memorandum  be,  that  the  surrender  is  not  to  be  in  force 
till  after  the  death  of  the  surrenderor  (b) :  this  is  predsdy  the 
principle  of  the  decision  in  Carter  &  Madgtpick  (c),  that  when 
in  a  freehold  case,  the  habendum  is  repugnfmt  to  an  exptesa  es- 
tate limited  by  the  premises,  the  habendum  shall  be  void. 

And  a  limitation  that  is  good  in  its  nature,  will  be  supported, 
although  others  are  void  (d).  ^ 

Where  the  limitation  of  the  use  is  void,  the  surrend^  to  the 
lord  will  be  deemed  void  also  (e). 

But  it  would  seem  that  if  a  surrender  is  made  generally  into 
the  lord's  hands,  even  of  a  copyhold  of  inheritance,  without  any 
circumstances  explanatory  x^  a  contrary  intention,  the  surrender 
will  operate  as  an  »tinguishmeBt  of  the  copyholder's  inter- 

«*(/)• 

Yet  we  shall  presently  see  that  this  maxim  admite  of  an  ex* 
ception,  as  an  estate  may  be  implied  from  the  admittance,  when 
the  surrender  is  made  to  the  lord  in  such  unqualified  t^ms. 

If^  however,  any  estate  is  limited  by  the  surrender,  the 
mittance,  in  whatever  manner  it  may  be  made,  will  not  vary 

(a)  32  H.  8.  Br.  Garde,  93.   Co.  177-  cited  Snpp.  C<k  Cop.  s.  1.   Tr. 

Lit  22.  b.  144.  But  Bee  Mo.  352,  in  P&rinum  & 

(&)  Seagood  v.  Hone  ei  ux.   Cro.  fViUig. 

Cw.  367.    S.  C.  Sir  W.  Jones  342.  (/)  Co.  Cop.  s.  35.  Tr.  80.  Gilb. 

5  Mod.  267,  in  Leigh  v.  Brace.  Post,  Ten.  254.    lb.  (N.  117.)  Fisker  v. 

tit  *  Surrender  in  futuro.'  fVigg,  1  P.  W.  17-     S.  C.   1  Ld, 

(c)  3  Lev.  339.  Raym.  627.    S.  C.  12  Mod.  296. 

(<l)  WebHer  v.  Aikn,  Mo.  677-  I  Watk.  on  Cop.  92, 109. ;  but  see 

ca.922.  1  Roll.  Rep.  253.  Com.  Dig.  Cop. 

(e)  SimpsotO  case,  Godb.  2^.  pi.  ,(F.  8.) 
364.    Bambrid^     v.   Whiitonj.  Max» 
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qualify  the  uses  of  the  surrender ;  this>  indeed,  is  a  necessary 
consequence  of  the  rule,  that  a  surrenderee  of  a  copyhold  of  in- 
heritance is  in  by  the  surrenderor,  and  not  by  the  lord  (a). 

Suppose,  therefore,  a  surrender  to  be  made  to  A.  without 
any  condition,  and  the  lord  to  admits,  upon  a  condition,  the  con- 
dition would  be  void ;  or  if  it  be  to  A.  for  life,  either  expressly  or 
for  want  of  any  words  of  limitation,  and  the  lord  admit  in  fee, 
a  life  interest  only  would  be  acquired  by  A.  under  such  surrender 
and  admittance  (A). 

So  any  variance  in  the  person,  as  well  as  in  the  estate,  between 
the  admittance  and  the  surrender,  is  equally  within  the  same  rule ; 
if  therefore  the  surrender  should  be  to  /•  S.^  and  the  lord  should 
admit  /•  S.  and  /•  N.,  no  estate  would  be  acquired  by  /.  N.  under 
this  admittance,  but  the  whole  would  vest  in  /.  S.  (c). 

And  an  admittance  by  the  lord  wholly  at  variance  with 
the  surrender,  would  be  void ; '  as  if  the  surrender  be  to  /.  S.^ 
and  the  lord  admit  /•  N, ;  and  in  such  a  case  /.  S.  might 
afterwards  be  admitted  according  to  the  effect  of  the  surrender : 
Again,  if  the  surrender  be  to  A.  with  the  reservation  of  a  rent, 
and  the  lord  admit  A.  without  any  reservation  of  rent,  or  upon 
the  reservation  of  a  less  rent  than  is  mentioned  in  the  sur- 
render, the  admittance  would  be  wholly  void  (d). 

It  has  been  said  that  a  surrenderee,  when  admitted,  is  in  by 


(fl)  Co.  Cop.  8.  41.  Tr.  91.  Ta- 
verner  &  CromweU,  4  Co.  27»  b. 
Westwick  V.  Wyer,  4  Co.  28.  b. 
Bunting  v.  Lepingwel,  4  Co.  29.  b. 
Bullock  &  Bibler,  Poph.  39.  3  Burr. 
1543.  4  Burr.  1961.  5  Burr.  2786. 
3  Leo.  210.  ca.  274.  FauUer  v.  Com^ 
hill,  Cro.  Eliz.  361 .  Filch  y.  Hock- 
letf,  Cro.  Eliz.  442.  S.  C.  4  Co.  23.  a. 
Lane  v.  Pannel,  1  RoU.  R«p.  238, 
317,  43a  Helher  8c  Bownutn,  Sty. 
462.  Co.  Lit.  59.  b. 

(6)  Kitch.  171.  Co.  Cop.  a.  41. 
Tr.  93.     Bunting  v.  Lepingwel,  4 


Co.  29.  b. 

(c)  Co.  Cop.  s.  41.  Tr.  92.  fFerf- 
mick  y.  Wyer,  4  Co.  28.  b.  And  we 
3  Leo.  210.  ca.  274. 

(rf)  Co.  Cop.  8.  41.  Tr.  93.  3 
Burr.  1543.  Allen  &  Nash,  1  Brownl. 
127.  Hether  &  Bowman,  Sty.  462. 
It  was  said  by  Glyn,  C.  J.  in  Bluni 
&  Clark,  2  Sid.  61,  that  if  a  sur- 
render  be  to  the  use  of  I.  S.,  and  I.  N. 
is  admitted,  and  qflerwards  /.  S. 
consent,  this  is  a  good  admittance. 
Sed  qii.  and  aee  6  Vin.  Cop.  (F.  b.) 
pi.  16. 
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grant  from  the  lord  (a).  Tbis^  however^  is  clearly  erroneous  as 
to  a  surrender  by  a  copyholder  of  inheritance  (b). 

I  apprehend  that,  by  special  custom,  a  copyholder  for  life  may 
surrender  to  the  use  of  another  for  the  life  of  the  surrenderor, 
and  then  that  the  surrenderee  will  be  in  by  the  surrenderor,  as  in 
the  case  of  a  copyhold  of  inheritance,  and  not  by  the  lord ;  but 
that,  in  the  absence  of  any  such  special  custom,  where  a  copy- 
holder for  life  surrenders  to  the  lord,  whi3ther  absolutely  to  do 
therewith  his  will  and  pleasure,  or  to  the  use  of  another,  to 
whom  the  lord  grants  the  copyhold,  the  estate  vests  in  the  lord, 
and  the  grantee  is  in  by  him,  and  not  by  the  surrenderor  (c). 
So  that  if  ^.  a  copyholder  for  life,  were  to  surrender  to  B.  for 
his  life,  there  would  be  no  reversion  in  A.  {d).  In  Grantham 
y.  Peebles  &  Copley  (e),  the  court  said,  that  even  if  a  surrender 
be  made  to  the  lord  ''  to  the  intent  qudd  inde  fcuciat  volun- 
iatem,  yet,  by  custom,  the  surrenderor  by  petition,  or  declara- 
tiony  may  direct  it  to  any  person  whatever,  and  the  lord  must 
pursue  it,  and  there  is  no  estate  in  the  lord\y)y.  264.  pL  38.], 
but  it  remains  in  the  tenant's  hands  till  admittance  of  such  party, 
and  the  purchaser  might  come  in  at  any  time." 

It  may  be  right  to  observe,  in  conclusion  of  our  considerations 
of  the  effect  of  a  copyhold  surrender,  that  a  conveyance  of  copy- 


(fl)  2  Vc8.  257.  1  RoD.  Abr.  627- 
Dis.  I.  pi.  9^  in  Moore's  case ;  and 
■ee  Yelv.  223,  in  Brasier  v.  Beale, 
8.  C.  I  Brownl.  149.  1  P.  W.  17,  in 
FUher  Sc  Wigg. 

(6)  Ante^  p.  176.  And  see  King  v. 
Ijordty  Cro.  Gar.  204.  Kerhy's  alias 
Kirk's  case,  1  Freem.  192.  S.  C. 
(fiird  &  Kirke)  1  Mod.  200.  More 
▼.  Pitt,  1  Freem.  246.  If  a  sur- 
render  be  made  to  the  lord  for  life, 
witli  remainder,  over,  the  remainder 
would  be' good,  and  the  remainder- 
man wonld  be  in  by  the  surrenderor, 
and  not  by  the  lord*  Wade  v.  Backe, 
1  Sid.  360. 

VOL.  I. 


(c)  See  the  cases  in  the  last  note. 
[["  Where  a  bill  is  brought  for  sur- 
render of  a  copyhold  estate  held  for 
lives,  the  lord  must  be  made  a  party, 
because  when  the  surrender  is  made, 
the  estate  is  in  the  lord,  and  he  is 
under  no  obligation  to  new  grant  it ; 
contra  in  cases  of  copyholds  of  in- 
heritance, for  there  the  lord  need  not 
be  a  party.  Mich.  Vac.  1720  in 
Cane"  See  6  Vin.  Cop.  (X.  e.) 
pL  5.] 

((f)  King  V.  Lorde,  sup. 

(e)  2  Keb.  823.  S.  C.  2  Saund. 
422. 
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holds  for  a  eansideration^  however  inadequate^  is  not  fraadulent 
as  against  creditors  under  the  stat.  of  13  Eliz.  c.  5(a);  copy- 
holds not  being  naturally  subject  to  debts  (b). 


Of  the  CoHstruetion  qf  Copyhold  Surrenders. 

Surrenders  of  copyholds,  it  has  been  often,  and,  as  I  con- 
ceive, correctly  observed,  are  governed  by  the  same  rules  as 
common  law  assurances  (c) ;  and  conformably  to  this  maxim, 
upon  a  limitation  to  the  ancestor  for  life,  and  a  further  limit- 
ation in  the  same  surrender  to  his  right  heirs,  the  two  estates 
will  unite,  as  in  SheUejfs  case  {d). 

It  must,  however,  be  recollected,  that  when  an  estate  for  life 
is  limited  to  the  father  or  mother  only,  and  the  subsequent  li- 
mitation is  to  the  heirs  of  both  their  bodies,  the  latter  limit- 
ation is  a  contingent  remainder  to  the  heirs,  as  well  in  copyhold 
as  in  freehold  cases  {e). 

Again,  a  surrender  to-  the  use  of  A.  B.  in  general  terms. 


(a)  Exparte  Cockshotl,  3  Bro. 
C.  C.  504.  Mathews  ▼.  Feaver,  1  Cox 
€h.  Ca.  278.  HasselU  and  another  v. 
SimpMm,  Doug.  89.  n*  Cooke's  Bpt 
L.  99,  149.   1  Mont.  Bpt.  L.  30. 

(6)  Ante,  p.  00. 

(c)  Fisher  r.  NichoOs,  3  Salk. 
]00.  S.  C.  Holt,  163.  Idler.  Cobe, 
2  Salk.  620.  S.  C.  2  Lord  Baym. 
1144.  S.  C.  1  P.  W.  70.  S.  C.  11 
Mod.  57.  S.  C.  Holt,  164.  Fisher  ▼. 
fVigg,  1  Ld.  Bay.  630.  S.C.  1  Salk. 
391.  3  Salk.  206.  S.  C.  Corny.  88. 
S.  C.  Holt,  369.  S.  C.  1  P.  W.  14. 
S.  C.  12  Mod.  296.  Sutlon  y.  Stone 
and  others,  2  Atk.  101.  LovM  v. 
Lavelly  3  Atk.  11.  Alkn  y.  Patshall, 
Godb.  137-  Seagood  y.  Hone,  Cro. 
Car.  366.    S.  C.   W.  Jones,  342.    1 


SeLuni.  151  fin  Wade Y.Bache.  Baw^ 
sjf  y.  LowdaU,  Sty.  250.  Wright  d. 
BurriU  y.  Kemp,  3  T.  R.  473.  OOb. 
Ten.  268  et  seq.  laUy's  Pr.  R^.  2nd 
pert,389.  See  per  M.  R.  in  7Fti2d6«- 
jofiy.  The  'R9x\%i Harringkm,  1  Jae. 
&Walk.546.  Poet, '  Usee  in  fotnn^' 
and  '  Fee  upon  a  fee«* 

(<0  1  Co.  93.  b.  And  see  Attai  y. 
Palmer,  1  Leo,  101.  Sharp  &  Mm^ 
grave  (or  Scarpe  y.  Goderd),  Snr 
O.  Bridg.  66,  and  n.  (m).  Bamsy  & 
Lowdall,  sop.  Feame  Cent*  Rem. 
283. 

(e)  Lane  y.  Pannd,  1  RolL  Rep. 
238,  317,  43a  FrogmorUm  d.  R^ 
binson  y.  Wharrey,  3  Wils.  125, 144 
8.  C.  2  Sir  W.  Bl.  728.  3  Leo.  4. 
ca.  10.  Feame  Cont.  Rem.  86-6, 458. 
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withmit  words  of  limitation,  or  of  A.  B.  in  fee  simple,  or  of 
A.  B.  for  ever,  would  create  a  life  interest  only  (a),  as  an 
estate  cannot  arise  by  implication  in  a  surrender,  any  more  than 
in  a  deed  at  common  law  (6),  with,  perhaps,  this  exception, 
namely,  that  when  the  surrender  is  made  generally  into  the 
lord's  hands,  without  expressing  any  use,  the  estate  intended  to 
be  created  may  be  implied  from  the  admittance  (c),  a  surrender 
of  copyholds  aUowing  of  an  averment  in  cases  of  uncertainty, 
when  not  opposed  by  any  settled  principle  of  law,  and  the 
admittance  being  suffident  to  rebut  the  presumption  of  an 
mtention  to  extinguish  the  copyhold  interest ;  and  clearly  also 
with  this  qualification,  yiz.  that  by  custom  a  surrender,  in 
whatever  form,  may  create  a  fee,  or  any  less  estate  {d). 

But  we  have  seen  that  Mr.  Watkin^s  opinion  was  adverse 
to  the  above  proposition,  that  an  estate  cannot  arise  by  impli- 
cation in  a  surrender  (e) ;  the  authority  relied  upcxi  by  Mr. 
WatJans  being  the  case  of  Belfield  &  Adams,  as  reported  by 
Buhtrode,  viz.  tiiat  a  copyholder  in  fee  accepting  a  copy  to 
himself  for  life,  remainder  over,  is  tantamount  to  a  surrender  to 
the  use  of  himself  for  life,  &c.,  leaving  the  old  reversion  in 
him ;  but  we  have  also  seen  that,  accordmg  to  the  report  of 
the  same  case  in  BoUe,  such  acceptation  of  a  new  copy,  was 
held  not  to  amount  to  a  surrender. 

Having  shown  tiiat  the  strict  rules  which  regulate  the 


(a)  Co.  Cop.  8.  49.  lb.  41.  Tr. 
93.  Secus  if  the  estate  be  unrrender- 
ed  to  the  use  of  the  will  of  the  sor- 
renderor^  and  he  by  his  will  devise  the 
land  to  A.  for  ever.  Allen  v.  PaU- 
shall,  Godb.  137-  1  Hughes  Abr. 
455. 

(6)  Allen  &  Nasky  1  Biownl.  127* 
Seagood  v.  Hone  et  ux«  Cro.  Car. 
307.  S.  C.  W.  Jones,  342.  Oilb. 
Ten.  250.  1  Watk.  on  Cop.  115. 
Bat  an  estate  may  arise  by  impli« 
cation  in  a  conveyance  tQ  uses,  as  well 
as  in  a  will.    Pibus  &  MUford,  1 


Vent.  372.  1  Cru.  Dig.  442. 

(c)  Kitch.  109.  Brown  v.  Foster, 
Cro.  Elic.  392.  Brooks  y.  Brooks  & 
Wrigkt,  Cro.  Jac  434.  S.  C.  Poph. 
125.  2  Roll.  Abr.  67.  Grants  (K) 
pi.  18.  1  Watk.  on  Cop.  109,  113. 
Gilb.  Ten.  254-5. 

(d)  Kitch.  201.  TheUenweU  v. 
Bunney,  cited  in  Wame  &  Sawyer, 
1  Roll.  Rep.  48 ;  and  see  Brown  v. 
Foster,  Cro.  Ella.  392.  Perke  v. 
Peake,  Chdce  Ch.  Ca.  116. 

(e)  Ante,  p.  152. 
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constraction  of  limitations  in  deeds  of  conveyance  of  freehold 
property,  are  applicable  to  copyholds,  I  propose,  (previously  to 
a  discussion  of  the  question  whether  surrenders  of  copyholds 
are,  as  a  general  principle,  governed  by  the  same  rules  as 
common  law  assurances,)  to  enter  upon  a  brief  consideration  of 
the  instances  of  exception  to  which  I  have  just  adverted ;  and — 

First,  as  to  an  averment  in  cases  of  uncertainty  in  the 
description  of  the  surrenderee. 

A  surrender,  it  is  said,  will  be  good  although  the  surrenderee 
is  not  accurately  described,  and  an  uncertainty  in  a  surrender 
may  be  helped  by  averment,  but  when  it  is  so  very  general 
and  uncertain,  as  not  to  disclose  the  intention,  it  will  necessarily 
be  deemed  void  (a).  Lord  Coke  tells  us  (6),  that  ^  it  is  not 
necessary  upon  surrenders  of  copyholds,  that  the  name  of  the 
party  to  whose  use  the  surrender  is  made,  be  precisely  set 
down;  but  if  by  any  manner  of  circumstance  the  grantee 
may  be  certainly  known,  it  is  sufficient.  And  therefore  a 
surrender  made  to  the  lord  archbishop  of  Canterbury,  or  the 
lord  mayor  of  London,  or  the  high  sheriff  of  Norfolk,  without 
mentioning  either  their  christian  name  or  surname,  is  good 
enough,  and  certain  enough,  because  they  are  certainly  known 
by  this  name,  without  farther  addition/  So,  (he  adds  (c),)  ^  if 
I  surrender  to  the  use  of  the  next  of  my  blood,  to  the  use  of 
iny  wife,  to  the  use  of  my  brother  or  sister,  having  but  one 
brother  or  sister,  these  surrenders  are  good  without  any 
additions,  because  the  grantee  may  certainly  be  known  by  these 
words':  Again,  'if  I  surrender  to  the  use  of  my  son  W.  having 
more  sons  than  one  of  that  name ;  yet  by  an  averment  this 
incertainty  may  be  helped  (rf).     But   if  I  surrender  to  the 

(a)  5  Co.  68.  b.  Cob  v.  Betlerson,  (d)  See  contra,  Winkmor^s  case, 
Cro.  Jac.  374.  6  Vin.  Cop.  (K.  a)  29  Elic.  cited  in  Cob  &  Betterson, 
pi.  5.  marg.  Gilb.  Ten.  263.  Calth,  sup. ;  bat  in  some  cases  (i.  e.  where 
Read.  31.  1  Watk.  on  Cop.  107-8.  the  ambiguity  is  raised  by  extrinsic 
Ante,  pp.  175>  176*  circumstances,)  parol  evidence  will 

(b)  Co.  Cop.  s.  35.  Tr.  80.  be  received  to  explain  not  only  a  will, 

(c)  lb.  and  see  Coji  ▼.  Beterson,  4  Dow.  Dom.  Proc  93,  in  Oxenden 
sup.  Kitch.  161.  &  Chichester^  but  even  a  deed.  Hard* 
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use  of  my  cousin^  or  my  friend,  this  is  so  general,  and  so  in- 
certain,  that  no  subsequent  manifestation  of  my  intention  can 
any  way  strengthen  it :  —So  if  three  surrender  to  the  use  of 
three  or  four  of  St.  Dunstan's  parish,  not  naming  the  pa- 
rishioners, this  surrender  is  utterly  void.  And  so  if  I  surrender 
in  the  disjunctive,  to  the  use  of  /.  L.  or  /.  N.  this  is  insufficient, 
for  the  incertainty  (a)/ 

It  may  here  also  be  proper  to  notice  the  case  of  Roe  d« 
HucknaU  &  others  v.  Foster  (A),  which  was  a  surrender  by  /. 
L.  of  a  copyhold  in  his  own  occupation,  to  the  use  of  /•  Z. 
and  /•  L.  his  son,  for  their  lives,  and  the  life  of  the  survivor,  re- 
mainder to  the  heirs  of  the  body  of  the  said  /.  L  son  of  J.  L., 
remainder  to  tiie  right  heirs  of  the  said  I.  L. ;  and  the  Court 
held,  that  it  vested  the  remainder  in  fee  by  construction,  in  the 
heirs  of  /.  L.  the  surrenderor,  and  not  in  /.  L.  the  son  of  J.  L. 

And  secondly 9  with  regard  to  the  influence  of  particular 
customs  over  copyhold  surrenders.  I  have  already  shown  (c) 
that  the  words  '  sibi  et  suis*  or  '  sibi  et  assigmttis,*  or  '  sequels 
in  right/  or  the  like,  may  by  custom  create  an  inheritance ;  and 
that  in  the  manor  of  Inkberrow,  the  words  '  him  and  his/  create 
an  estate  for  the  term  of  the  life  of  the  grantee,  and  the  life  of 
any  wife  he  may  leave  at  his  death,  and  the  life  of  his  eldest 
son ;  and,  for  want  of  a  son,  his  eldest  daughter  living  at  the 
decease  of  the  survivor  of  the  grantee  and  his  wife,  and  twelve 
calendar  months  after  the  death  of  such  eldest  son  or  daughter. 

There  are  also  many  manors  in  which  the  grant  is  made  to 
several ;  and  by  the  custom,  the  first  person  named  takes  the 
whole  for  his  life,  and  so  every  one  in  succession  (d). 

In  notidng  the  exceptions  to  the  rule  that  copyhold  sur- 

img  V.  Suffolk,  ]   Ch.  Rep.  J38.    3         {d)  Fisher  &  Wigg,  1  Lord  Raym. 

Wils.  276.  1  T.  B.  301.  4  Cru.  Dig.  627,  I  P.  W.  17-    And  see  2  Vera. 

305.  et  seq.  Post.  tit.  *  Evidence.'  264 ;  but  the  cestuy  que  vies  in  a 

(a)  Co.  Cop.  s.  35.  Tr.  81.  grant  of  copyholds  do  not  take  bene- 

(fi)  9  East;  405.  ficially^  without  a  special  custom^ 

(c)  ButUtng  V.  Lepingwel,  4  Co.  ante,  p.  120. 

29.  b.  Ante,  p.  12  K 
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renders  are  to  be  construed  in  tbe  same  manner  as  conveyances 
at  common  law^  it  will  be  proper  to  mention^  Ihat  a  surrender 
of  copyholds  is  not  allowed  to  work  a  wrong  (a),  but  sball  pass 
only  such  estate  as  the  surrenderor  may  lawfully  convey ;  there- 
fore should  A.  a  copyholder  for  his  life^  with  reminder  over  to 
another,  surrender  to  B.  for  the  life  of  B.,  it  will  operate  as  a 
surrender  only  for  the  life  of  A.,  even  if  a  custom  can  be  shown 
in  favour  of  such  a  surrender  (b) ;  and  if  the  lord  were  to  ad* 
mit  B.  for  his  own  life,  it  could  only  be  good  as  a  fresh 
grant  (c) ;  but  it  has  been  decided  that  if  a  person  is  admitted 
upon  a  mistaken  claim,  no  new  title  being  in  contemplation  d 
the  parties,  such  admission  shall  not  operate  as  a  new  and  sub* 
stantive  grant  from  the  lord  (d). 


I  shaD  now  proceed  to  a  discussion  of  the  position,  that  sur- 
renders of  copyholds  are  governed  by  the  same  principles  as 
common  law  assurances ;  and  in  the  first  place,  no  little  re- 
spect is  due  to  the  abundant  cUcta  in  affirmance  of  the  rule, 
even  supposing  that  any  one  or  more  cases,  where  a  limitation 
of  estate  was  alone  the  subject  of  consideration,  and  no  special 
custom  existed,  had  created  an  exception  to  it. 

The  case  of  Fisher  &  fVigg  (e),  has  been  supposed  to  have 
folly  established  this  exception,  if  not  to  have  wholly  denied 
the  existence  of  the  rule  in  question :  the  case  was  as  follows. 
A  copyholder  in  fee  had  issue  four  sons,  and  two  daughters, 
and  surrendered  his  copyhold  to  the  use  of  his  wife  for  life,  and 


(a)  Ante,  p.  168.  Dy.  264.  a. 
RosrvelTs  case. 

(6)  Mo.  8.  ca.  27.  Gilb.  Tenu 
257,  451-^.  N.  And  see  Co.  Cop. 
s.  34.  Tr.  76.  Vide  also  Anon.  2 
Freem.  118.  Portman  v.  Willis,  Cro* 
Eliz.  386.  8.  C.  Mo.  352.  1  Watk. 
on  Cop.  98-^.  And  see  ante  p.  177* 

(c)  GUb.  Ten.  462-^.  N.  120. 


(d)  Zouch  &  Forte,  7  East.  186; 
and  see  Right  d.  Dean  &•  Ch.  of 
WelU  V.  Bawden  Sc  others,  3  East. 
260«  Poet.,  at  the  end  of  tit.  'Ad- 
mittanee.' 

(e)  1  P.  W.  14.  1  Lord  Raym. 
622.  1  Salk.  301.  3  Salk.  206.  Holt, 
369.  ICoany.Sa  12  Mod.  290.  1 
Eq.  Ca.  Abr.  291.  2  Atk.  305. 
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after  h6r  deaths  to  the  uae  of  his  three,  younger  sons  and  two 
daughters,  equally  to  he  divided,  and  their  respective  heirs 
and  assigns  for  ever.  The  question  was,  whether  the  sons  and 
daughters  took  as  tenants  in  common  or  as  joint  tenants. 
Gould,  t/1  was  in  &your  of  a  tenancy  in  common.  He  ob- 
served, that  in  the  construction  of  deeds  this  rule  was  to  be  at* 
tended  to,  viz.  to  make  all  parts  of  them  take  effect,  according 
to  the  intent  of  the  parties,  so  as  it  be  not  contrary  to  the  rules 
of  law,  and  that  it  would  not  be  inconsistent  with  any  rule  of 
law,  to  construe  this  a  tenancy  in  common ;  the  words  upon 
which  the  court  were  to  judge,  being  not  words  qf  Umitation 
or  creation  of  an  estate,  but  of  gualtjication  and  correction. 
That  no  precise  words  were  requisite  to  make  a  tenancy  in 
common,  and  that  the  words  '  equally  to  be  divided '  applied 
to  the  quality  of  the  estate,  and  not  to  the  limitation  of  it. 
That  the  intention  of  the  surrenderor  was  to  make  a  provision 
for  his  younger  children  and  thm  heirs ;  which  would  not  take 
effect,  if  it  were  a  joint  estate.  That  surrenders  of  copyhold 
land  to  uses  ought  to  have  the  same  favourable  construction  as 
wills,  and  were  not  to  b^  tied  up  to  the  strict  rules  of  common 
law,  but  should  be  expounded  according  to  the  intention  of  the 
party.  That  as  to  the  intention  of  the  party,  the  words  in  a 
deed  were  capable  of  the  same  construction  as  in  a  wilL  That 
the  words  '  equally  to  be  divided/  made  a  tenancy  in  common 
in  a  will,  beyond  dispute ;  and  that  the  present  was  the  case  of 
an  use,  which  had  the  like  construction  as  a  will*  That  in 
Smith  V.  Johnson  (a),  a  feoffment  was  made  to  two  and  their 
heirs,  equally  to  be  divided,  and  there  Scroggs  and  DoWen 
were  of  opnion  that  the  feoffees  were  tenants  in  common,  and 
not  joint  tenants,  but  Jones  differed. 

In  the  pr«Knt  case  Turton,  /.  agreed  vnth  Mr.  /.  Gould; 
but  Holt,  C.  J.  contra,  observed,  that  copyhold  lands  ^  not 
differ  in  construction  of  law  from  freehold  lands,  and  that  sur- 
renders of  copyholds  were  governed  by  the  same  rules  as  con- 

(a)  Pasoh.  32  Car.  2.  B.  R. 
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▼eyances  at  coinmoii  law.  That  the  opinion  in  Poph.  126^ 
which  lus  brothers  relied  on^  viz.  that  a  surrender  was  to  be 
construed  as  a  will,  was  of  no  authority ;  for  it  was  amongst 
the  additional  cases,  and  not  reported  by  Popham ;  and  that 
there  was  no  mention  made  of  it  in  the  report  of  the  same  case 
in  Cro.  Jac.  434.  That  by  the  surrender  the  sons  and  daughters 
were  joint-tenants,  for  the  words  *  equally  to  be  divided/  signi- 
fied no  more  than  the  law  would  have  implied  without  them, 
therefore  they  could  have  no  operation.  1  Inst  186.  a.  That 
the  word  equally  did  not  alter  the  manner  of  taking  the  profits, 
there  being  no  difference  in  that  respect  between  joint-tenants 
and  tenants  in  common.  That  there  was  a  diflference  between 
wills  and  conveyances  at  law,  and  that  words  in  the  one  should 
have  a  different  construction  from  what  they  would  have  in  the 
other.  That  it  was  after  some  time  and  debate,  that  the  words 
'equally  to  be  divided'  obtained  to  make  a  tenancy  in  common; 
and  that  the  doubt  proceeded  fi-om  those  words  not  making  a 
tenancy  in  common  at  common  law,  for  if  they  had,  there 
could  then  have  been  no  doubt  upon  a  will.  That  it  had  been 
the  constant  opinion  both  at  the  bar  and  on  the  bench,  thai 
those  words  would  not  make  a  tenancy  in  common  in  a  deed. 
That  nobody  was  satisfied  with  the  judgment  in  the  case  of 
Smith  &  JohMon,  and  afterwards  the  rule  for  judgment  was 
discharged,  and  an  '  tdterius  concil '  awarded,  and  then  the 
party  died ;  so  that  no  judgment  was  given. 

The  court,  however,  in  the  principal  case  decided  in  £Eivour 
of  a  tenancy  in  common  (a). 

The  above  case  of  Fisher  &  Wigg  must  certainly  be  consi- 
dered as  a  settled  authority  for  construing  the  words  '  equally  to 
be  divided,'  as  a  tenancy  in  common,  in  a  surrender  of  copyholds, 

(a)  Note^  in  Pibus  &  Miifard,  1  common."    Note  also^  it  has  been 

Vent.  370,  TwUden,  J.,  said,  ''  A  said  that  the  decigion  in  Fisher  & 

deed  differs  gready  from  a  will,  for  if  Wigg  was  afterwards  reversed.     See 

a  man  surrenders  copyhold  land  to  Stringer  t.  Pkilipps,  M.  1730.  1  £q. 

two^  equally  to  be  divided^  they  are  Ca.  Abr.  291 ;  but  this  would  seem 

joint-tenants ;    but    such    a   devise  to  be  an  error.    Vide  1  P.  W.  97- 

would  have  made  them  tenants  in  (n.  1.)  1  Wils.  341.  Post.  136. 
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equaUy  as  in  a  will ;  and  it  is  as  clearly  settled^  that  the  same 
words  will  make  a  tenancy  in  common,  in  a  conveyance  deriv- 
ing its  effect  from  the  statute  of  uses  (a). 

I  am  not  aware  of  any  case  in  which  the  effect  of  those  words 
in  a  common  law  deed,  has  been  judicially  considered,  since  the 
courts  have  ceased  to  favour  the  construction  of  a  joint-tenancy, 
except  the  above  case  of  Smith  &  Joknson,  in  which  the  point 
was  not  fiiUy  decided ;  but  should  it  be  held  at  any  fiiture 
period,  that  those  words  are  not  to  have  the  same  operation  in 
a  common  law  conveyance,  as  in  a  conveyance  to  uses,  (a  dis- 
tinction which  certably  appears  to  have  prevailed  formerly,  see 
Sty.  211,  in  Hurd  &  LenthaU;  1  P.  W.  20;  Cro.  Eliz.  696, 
in  Lewen  v.  Cox;  1  Salk.  390,  in  fVard  v.  Everard,)  then 
indeed,  but  not  till  then,  I  shall  be  ready  to  admit,  either  that 
the  case  of  Fisher  &  Wigg  was  wrongly  decided,  or  that  it 
has  impugned  the  rule  we  are  now  discussing. 

It  does,  however,  appear  to  me,  that  the  case  of  Fisher  & 
IVigg  was  rightly  decided,  though  some  of  the  observations  of 
the  judges  who  decided  it,  are  at  variance  with  the  principle 
upon  which  my  opinion  is  founded,  namely,  that  there  is  no 
distinction  between  a  conveyance  at  common  law,  and  a  con- 
veyance under  the  statute  of  uses ;  nor  between  a  conveyance 
of  the  one  description  or  the  other,  and  a  surrender  of  copy- 
holds, either  as  to  strict  words  of  limitation,  or  in  ^ving  effect 
to  an  evident  intention,  but  that  the  same  latitude  of  construc- 
tion is  admissible  in  either  form  of  assurance ;  and  as  the  words 
'  equally  to  be  divided/  are  not  words  of  limitation,  but  of  mo- 
dification or  qualification  only,  and  are  held  in  a  will  to  show 
an  intention  of  creating  a  tenancy  in  common,  so  they  are  to 

{a)  Anon.  2  Vent.  366.    1  Lord  237-9.     As   to  words  which  will 

Raym.  626.      GoodlUU  d.  Hood  v.  create    a  joint-tenancy^    and  those 

Stokes,  1  Wils.  341.   S.  C.  Say.  67;  which  will  create  a  tenancy  in  oom- 

and  see  l^enn  d.  Gaskin  v.  Gaskin,  mon^  see  2  Bl.  Com.  187^  193,  [[18th 

Cowp.660.    BigdenY.raUer,2Ye^  Ed.] 
252.    StraUm  ▼.  Betty  2  Bio.  C.  C. 
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have  that  efiect  m  every  description  of  conveyanoe,  whether  of 
freehold  or  copyhold  property. 

Since  the  case  of  Rigden  &  VaUer(a),  all  idea  of  a  dilferent 
rule  of  construction  between  a  surrender  of  copyholds^  and  a 
conveyance  to  uses^  or  deed  of  covenant  to  stand  seised,  has 
been  completely  abolished. — That  case  was  as  follows  :  G.  £• 
by  deed-poll,  in  consideration  of  natural  Iqye  and  aflfection  to 
his  ^rife  and  children,  did  give,  grant,  and  confirm,  to  his  two 
daughters,  all  the  rents  and  profits  of  two  messuages  and  cer* 
tain  lands  during  the  life  of  his  wife,  equally  to  be  divided  be- 
tween them,  paying  51.  per  annum  to  his  wife ;  and  after  the 
decease  of  his  wife,  his  two  daughters  to  have  the  same  mes- 
suages and  lands  to  them  and  their  heirs  for  ever,  equally  to 
be  divided  between  thenu— The  wife  survived  the  husband,  and 
afterwards  died ;  thai  one  of  the  daughters  died,  leaving  chil* 
dren,  who  filed  this  bill  as  co*heirs  of  thdr  mother,  t^iant  in 
common  with  her  sbter  under  the  above  settlement  and  dispo^ 
sition,  for  an  account  of  the  rents  and  profits  of  a  moiety  of  the 
estate,  for  a  partition,  and  to  have  certain  deeds  and  writings 
produced  and  secured.  The  question  was,  whether  the  two 
daughters  of  G.  E.  took  as  joint-tenants,  or  as  tenants  in  oom* 
mon.  Lord  Harduncie,  in  dedding  in  &vour  of  a  tenancy  in 
common,  observed,  that  there  was  no  solemn  determinadcm  that 
the  words,  ''  equally  to  be  divided,"  would  not  make  a  tenancy 
in  common  in  a  deed,  though  it  had  be^i  said  over  and  over 
again  that  those  words  were  sufficient  in  a  will,  but  not  in  a 
deed.  That  the  case  of  i^Aer  &  ^ig^  (i),  which  was  relied  on 
as  a  judgment  of  B.  R.  that  those  words  in  asurrender  of  copy* 
holds  would  make  a  tenancy  in  common,  had  been  objected  to 
as  a  doubtful  authority,  and  was  said  to  have  been  reversed. 
That  on  search  he  (Lord  Hardwicke)  could  not  find  it  to  be 
BO,  or  that  a  writ  of  error  was  brought  (c).     That  another  case 

(a)  a  Ves.  252,  Belt's  Snpp.  336.     Ante,  p.  185.  a.  (a.) 
S.  C.  3  Atk.  731 ;  and  see  2  Keb.         (6)  Ante,  p.  182,  et  seq. 
341,  in  Wade  v.  Balch  \ot  Backe]-         (c)  Ante,  p.  184.  a.  (a.) 
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was  abed,  which  passed  as  an  authority  by  the  judges  in  that 
case^  yiz.  2  Vent.  365^  which^  if  rightly  reported^  was  in  point. 
Tliat  he  had  caused  the  register's  books  to  be  searched^  and 
could  not  find  any  decree  entered  to  warrant  the  report ;  but 
that  it  was  cited  by  Gould,  J.  and  it  was  taken  that  there  was 
such  a  case ;  and  that  it  might  be  so^  though  not  entered^  for 
the  parties  firequently  acquiesced^  and  there  was  often  ground 
to  proceed  no  farther*  That  there  was  another  authority  (such 
as  it  was)  of  Smith  &  Johnson;  which  if  rightly  stated^  was  on 
feoffinent,  and  was  not  disputed  by  Holt.  That  no  one  had 
more  reverence  for  the  opinion  of  Holt,  Ch.  J.  than  he  had^  yet 
he  thought  the  arguments  of  the  other  judges  more  founded 
on  the  nature  and  reason  oi  the  things  and  that  Gould's  argu- 
ment had  great  weight,  and  was  not  to  him  (Lord  Hardwicke) 
satii&ctorily  answered.  That  the  case  was  indeed  on  a  sur*- 
rendar  of  copyhold  lands  in  the  lord*s  court;  and  the  judges 
who  argued  to  make  it  a  tenancy  in  common,  held,  that  such  a 
surrender  was  not  to  be  construed  in  the  strictness  of  the  thing, 
but  like  a  will.  That  Holt  contended,  it  was  to  be  construed 
as  a  deed,  and  that  in  one  thing  he  was  certainly  right,  vix* 
that  a  surrender  of  copyhold  lands  to  uses  was  not  to  be  con- 
sidered on  the  foot  of  a  use  or  trust,  for  they  were  not  within 
the  statute  of  uses ;  therefore  such  surrenda:  was  only  a  direo- 
tioQ  to  the  lord  whom  to  admit,  and  when  admitted,  the  sur-^ 
lendeiee  was  in  by  grant  of  the  lord,  not  of  the  surrenderor  (a) ; 
so  that  it  was  of  a  particular  nature,  not  as  a  use  or  trust  on 
the  statute.  But  that  the  arguments  of  the  judges,  if  of  weight 
in  that  case,  held  full  as  strong  in  a  covenant  to  stand  seised^ 
as  that  (though  he  was  not  quite  sure  whether  it  was  meant  as 
a  deed  or  a  will)  would  be  construed ;  the  use  till  the  event 
happened  remaining  in  the  grantor,  being  sufficient  to  support 
the  uses  declared  in  the  deed.  That  it  was  olj^cted,  that  there 
was  no  warrant  to  construe  a  deed  to  usesi  as  to  the  lindtaticos 
and  words  of  it,  in  a  greater  latitude  than  a  conveyance  by  way 

(a)  But  see  aale^  pp.  176, 177- 
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of  feoffment,  or  other  conveyance  at  common  law,  and  if  con- 
strued in  a  different  manner,  would  cause  great  confusion; 
which  his  lordship  held  to  be  true  in  general,  for  the  statute 
joining  the  estate  and  the  use  together,  it  became  one  entire 
conveyance  by  force  of  the  statute,  and  the  words  were  to  be 
cohstrued  the  same  way,  but  that  this  was  to  be  taken  with 
some  restriction.  That  as  to  the  words  of  limitation  in  a  deed, 
they  were  to  be  sure  to  be  construed  in  that  manner,  viz.  m 
the  same  sense ;  but  that  where  they  were  words  of  regulation 
or  modification  of  the  estate,  as  the  words  equaUy  to  he  divided 
were,  and  not  words  of  limitation,  he  (Lord  Harduncke) 
thought  there  was  no  harm  in  giving  them  greater  latitude  in 
deeds  on  the  statute  of  uses,  which  were  trusts  at  common  law, 
than  on  feoffments,  which  were  strict  conveyances  at  common 
law.  His  lordship's  opinion  therefore  was,  that  the  plaintiffi 
were  entitled  to  have  a  decree  for  the  division  of  the  estate, 
and  a  decree  was  made  accordingly. 

In  the  case  of  Derm  d.  Gaskin  v.  Gaskm  (a),  which  arose 
out  of  a  devise  of  a  freehold  messuage  to  three  persons  equally, 
and  in  which  the  court  of  B.  R.  held  that  the  devisees  took  an 
estate  for  life,  as  tenants  in  common,  Lord  Mansfield  said  that 
the  word  eqnaUy  as  well  as  the  words  equaUy  to  he  divided 
implied  a  division,  whereas  if  the  devisees  were  to  take  as  joint 
tenants,  there  would  be  no  division.  That  he  remembered 
arguing  a  case  before  Lord  Hardwicke  in  support  of  the  opi- 
nion of  Mr.  Justice  Gould  in  P.  W.  14,  and  against  the  opi- 
nion of  Lord  Holt ;  and  there  Lord  Hardwicke  thought  with 
Mr.  Justice  Gould.  That  it  was  certainly  the  better  opinion, 
more  liberal,  and  better  founded  in  law.  And  Mr.  Justice  As- 
ton, following  Lord  Mansfield,  observed,  that  the  words  ^equally 
to  be  divided'  had  been  determined  to  be  a  tenancy  in  common 
in  a  €leed.  The  court,  in  this  last  case,  did  not  even  hint  at  any 
distinction  between  a  conveyance  to  uses,  and  a  feoffment  at 
common  law  in  the  effect  of  the  words  ^^  equally  to  be  divided." 

(a)  Cowp.  660. 
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And  in  Tc^pMr  d.  Pechham  &  others  y.  Merlott  &  Prior  (a) 
the  Court  of  Common  Pleas  held  most  distinctly^  that  there 
were  no  good  grounds  for  construing  a  conveyance  to  uses  in  a 
di£ferent  manner  from  other  conveyances.  In  that  case  upon 
a  trial  in  ejectment  for  the  manor  of  Keynor^  in  Sussex^  one  of 
the  questions  reserved  for  the  opinion  of  the  Courts  was^  what 
estate  J.  F.  took  under  a  settiement  whereby  the  premises  were 
liooited  by  Sir  T.  M.  on  the  marriage  of  his  daughter  E.  M. 
with  /.  F.  to  the  use  of  himself  and  his  heirs  until  the  mar- 
riage, afterwards  to  the  use  of  J.  F.  and  his  assigns^br  99  years, 
if  he  should  so  long  live,  sans  waste,  then  to  trustees  during  his 
life  to  preserve  contingent  remainders,  and  after  his  death  to 
the  use  of  E*  M.  for  her  life  for  her  jointure,  remainder  to  the 
first  and  every  other  son  of  the  marriage  [^successively]]  in 
tail  general,  remainder  to  every  after  born  son  [[successively)] 
in  tail  general,  remainder  to  the  first  and  every  other  daughter 
of  the  marriage  [[successively]]  in  tail  general,  remainder  to 
every  after  born  daughter  [^successively  in  tail  general]],  and  for 
default  of  such  issue,  to  the  use  and  behoof  of  tiie  heirs  andasr 
signs  of  the  scud  J.  F.for  ever. 

The  marriage  took  e£Eect,  and  J.  P.  entered  and  was  in  pos- 
session during  his  life,  and  died  without  issue  bom  in  lus  life- 
time or  after  his  death.  His  wife  afterwards  entered  and  died 
seised.  /.  F.  by  his  will  devised  his  estates  generally  to  his 
unde  /.  M.  in  fee,  who  survived  /.  F.  and  devised  to  his  son 
and  heir  J.  M.  the  defendant,  in  fee,  his  reversionary  estate 
called  Keynor  Farm.  /.  M.  died  before  E.  M.,  and  upon  her 
death  J.  M.  entered  and  levied  a  fine.     The  lessors  of  the 


(fl)  WiUes  177.  And  see  3  T.  R. 
765,  in  The  &  Morgan,  where  Lord 
Kenifon  said,  that  soon  after  the  sta- 
tute of  uses  an  attempt  was  made  to 
introduce  a  different  construction  on 
deeds  to  uses  from  that  which  was 
put  on  common  law  conveyances,  but 
that  the  attempt  £uled  of  success, 
and  that  the  same  rule  of  construc- 


tion applied  to  both.  Vide  also  2 
Bam.  &  Aid.  130,  in  Doe  d.  Little^ 
dale  v.  Smeddle  et  al.  and  2  Lord 
Baym.  1151,  in  Idle  v.  Cooke,  But 
see  1  Ves.  167>  (n.  f.)  in  Stones  v. 
Heurtly.  1  P.  W.  14.  (n.  1.),  in 
Fisher  &  Wigg;  and  2  Bro.  C.  C. 
237-8,  in  Stratum  &  Best. 
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plaintiff  were  the  hdrs  at  law  of  J.  F.  No  eyidenee  was  g^en 
at  the  trial  of  an  actual  entry  to  avoid  the  fine.  Lord  C.  J. 
WiUes,  after  stating  that  the  court  were  all  dearly  against  the 
plaintiff  on  this  latter  points  observed^  as  to  the  principal  ques- 
tion^ that  J.  F.  had  only  an  estate  for  99  years  in  him  at  the 
time  of  the  devise  to  /.  M.  (Co.  Lit.  819.)  That  if /.  F.  had 
had  a  life  estate  he  would  have  taken  a  fee-simple  because  of 
the  ultimate  remainder  limited  to  his  heirs.  That  this  ge- 
neral rule  seemed  to  be  agreed  on  all  sides^  but  two  answers 
were  endeavoured  to  be  given  to  it ;  Ist^  that  the  word  €tMign9 
plainly  showed  tiiat  it  was  intended  that  tiie  inheritance 
should  vest  in  /•  F. ;  2dly,  that  this  being  a  conveyance  made 
by  way  of  use,  must  be  construed  in  a  different  manner  from  a 
conveyance  of  a  legal  estate,  and  that,  as  in  a  will,  the  words 
must  be  construed  according  to  the  intent  of  the  parties.  And 
after  expressing  «an  inclination  of  opinion  that  the  word  Msign^, 
though  it  did  not  alter  the  estate  of  /.  F.,  yet  it  might  give 
him  a  power  of  disposing  of  the  premises  by  will.  Lord  C.  J. 
Willes  thus  concludes :  ^  As  to  what  was  insisted  upon  that  a 
'^  conveyance  to  uses  is  to  be  construed  as  a  will  and  in  a  difl^nt 
^  manner  from  other  conveyances,  we  are  all  clearly  of  a  oon- 
^  trary  opinion.  For  nnce  the  statute  of  uses  an  use  is  turned 
'*  into  a  legal  estate  to  all  intents  and  purposes ;  it  must  be 
^  conveyed  exactiy  in  the  same  manner  and  by  the  same  words ; 
^  and  if  it  were  otherwise,  as  most  conveyances  are  now  made 
^'  by  the  way  of  use,  endless  conftision  would  ensue.  A  case 
^  indeed  was  cited,  and  much  relied  on,  to  establish  this  doc* 
^  trine.  That  was  the  case  of  Leigh  v.  Brace,  reported  Oor- 
''  thew  343,  and  5  Mod.  266,  (a)  ;  in  the  first  book  said  to 
^^  have  "been  adjudged  in  B.  R.  HiL  6  W.  and  in  the  last  M* 
^^  $  W.  The  words  of  that  deed  were  thus ;  an  estate  was 
**  vested  in  trustees  in  fee  to  the  use  of  the  grantor  for  life> 
^'  then  to  the  use  of  Thomas  Brace  his  son  and  his  heirs,  and 
^'  for  default  of  issue  of  the  body  of  the  scdd  Thomas  Brace 
^'  then  to  the  use  of  the  heirs  of  the  grantor.  The  special  ver- 
"  diet  is  set  forth  in  5  Mod.,  and  I  have  ocmipaied  it  with  a 
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^'  copy  of  the  record  which  has  been  brought  to  me ;  and  in 
^  that  case  the  court  did  certainly  determine  that  Thomas  Brace 
^'  the  son  took  only  an  estate  tail ;  but  in  6  MmL  where  the 
**  case  is  more  kurgely  and  more  particularly  reported  than  in 
'*  Carthew,  there  is  not  one  word  said  of  any  diflference  between 
a  conveyance  by  way  of  use  and  any  other  conveyance :  But 
the  resolution  (appearing  there)  is  founded  upon  other  de- 
^  tenmnations  in  respect  to  legal  conveyances ;  as  the  case  in 
^  Co.  Lit.  21.  a,  where  it  is  held  that  if  a  man  make  a  feofl^ 
^  ment  to  another  and  his  heirs^  habendum  to  him  and  the  hehrs 
of  his  body,  he  shall  have  an  estate  tail ;  and  a  case  out  of 
the  37  Lib.  Ass.  15,  long  before  the  statute  of  uses,  was 
^  cited  for  that  purpose.  Another  case  was  cited  firom  19  Hen. 
^'  6,  74.«  that  if  a  feofl&nent  be  made  to  a  man  and  his  heirs, 
^  and  if  he  die  without  heirs  of  his  body,  remainder  over,  this 
«'  is  an  estate  tafl.  They  considered  therefore  the  words  in 
^  this  deed  as  one  sentence,  and  the  latter  as  explanatory 
''  of  the  former.  And  they  cited  likewise  Becks  case,  reported 
''  in  Litt  344,  where  a  feoffinent  was  made  to  the  first  son  and 
'^  his  heirs,  and  for  default  of  such  issue  remainder  over.  But 
^  the  court,  as  appears  by  the  report  in  6  Mod.,  said  not  one 
**  word  about  the  statute  of  uses,  but  said  they  would  consider 
*'  it  just  in  the  same  manner  as  if  a  gift  were  made  to  a  man 
^  and  his  heirs,  viz.,  to  the  heirs  of  his  body.  It  is  indeed  said 
"  in  Carthew,  where  the  case  is  very  shortly  reported,  that  the 
^  court  laid  a  great  stress  upon  its  being  a  conveyance  by  way 
of  use,  which  conveyances  they  said  had  been  always  con- 
strued as  wills,  and  that  they  were  not  tied  up  to  the  strict 
''  forms  of  conveyances  at  common  law,  and  that  it  was  so 
adjudged  on  the  same  deed  in  B. .  C.  on  a  special  verdict  I 
own  that  Carthew  is  in  general  a  very  good  and  a  very 
feithful  reporter ;  but  I  fancy  he  was  mistaken  here,  because 
^  I  cannot  think  that  the  court  would  give  so  absurd  a  reason 
^  for  their  judgment,  especially  since  there  is  not  a  word  said 
'^  of  it  in  6  Mod.,  where  the  case  and  the  arguments  upon  it 
'^  are  very  particularly  reported.     However  if  this  had  been 
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as  Carthew  reports^  yet  it  b  a  single  case,  it  is  contrary  to 
reason  and  common  experience,  and  such  a  determination  would 
make  such  a  confusion  in  all  the  property  of  the  people  of  this 
kingdom,  that  I  own  I  should  have  no  regard  to  it,  but  think 
'^  that  the  contrary  ought  to  be  declared  to  be  the  law." 

Indeed  it  is  quite  dear  that  the  intention  will  prevail  in  all 
cases,  as  well  in  deeds  and  surrenders,  as  in  wills,  unless  the 
limitation  be  contrary  to  any  settled  rule  of  law  ;  so  the  word 
**  or  "  may  be  read  "  and  ^  in  order  to  give  effect  to  an  evident 
intention,  Wright  d.  BurriU  v.  Kenqf  (a) :  In  that  case  a 
surrender  was  made  by  A»  to  himself  for  life,  remainder  to  his 
wife  for  her  widowhood,  and  upon  her  marriage  after  his  death, 
to  her  son  W.  for  life ;  and  after  the  decease  of  W.  to  the  issue 
of  his  body,  provided  that  if  W.  should  die  in  the  lifetime  of 
the  surrenderor,  or  without  issue,  the  estate  should  go  to  the 
right  heirs  of  the  surrenderor :  A.  the  surrenderor  survived  his 
wife,  and  W.  also  died  in  the  lifetime  of  A.  leaving  issue ;  and 
the  court  held  that  the  issue  were  well  intitled  to  the  estate, 
but  avoided  giving  any  opinion  as  to  the  extent  of  their  interest 
under  the  above  limitation.  Lord  Kenyan  there  observed,  that 
there  was  no  doubt  but  that  a  surrender  was  considered  as  a 
common  law  conveyance,  and  was  not  intitled  to  the  same  fa- 
vourable construction  as  a  will  (b) ;  and  that  in  deeds  certain 
legal  phrases  must  be  used,  in  order  to  create  certain  estates, 
as  heirs  to  create  a  fee,  and  heirs  of  the  body  to  create  an  estate 


(a)  3  T.  R.  470.  Vide  also  So^ 
well  V.  Garret,  Mo.  422.  Price  & 
Hunt,  Pollexf.  646.  Barker  v.  Sure- 
tees,  2  Str.  1175.  Framlingham  y. 
Brand,  3  Atk.  B&O.  Doe  Si  Smeddle, 
2  Bam.  &  Aid.  126.  Doe  &  Selby, 
2  Bam.  &  Cress.  926.  1  Vol.  Pow. 
Dev.  379^  et  seq. 

(b)  In  Smithson  y.  Cage,  Cro.  Jac. 
626,  the  court  of  B.  R.  held,  that 
lands  appertaining  to  a  messuage, 
did  not  pass  by  a  surrender  of  the 


messuage  cum  pertinerUm,  but  only 
the  house  with  the  curtilages,  and 
that  there  was  no  distinction  in  this 
respect  between  a  copyhold  and  free- 
hold. And  see  Archer  &  Bennett, 
1  Lev.  131.  Fisher  on  Cop.  153. 
Sed  vide  the  distinction  in  the  case 
of  a  devise.  Doe  d.  Lempriere  v« 
Martin,  2  Sir  W.  Bl.  1148.  Vide 
also  BlackhaU  v.  Thurshy,  Het.  2. 
6  Vin.  Cop.  (S.  a.)  pL  2L 
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tail ;  but  beycmd  that  he  would  say  with  Lord  Hardwicke  that 
there  was  no  magic  in  particular  words  further  than  as  they 
show  the  intention  of  the  parties.  That  in  order  to  give  effect 
to  the  intention  of  the  surrenderor^  the  court  must  say,  that 
when  he  used  the  word  or,  he  meant  and.  And  that  there 
was  no  case  in  which  any  difference  had  been  made  as  to  the 
point  in  question  between  a  will  and  a  deed^  when  the  court 
were  considering  how  the  intention  of  the  parties  could  be 
eflfected  (a). 

It  is  a  general  rule  of  construction,  both  in  freehold  and 
copyhold  cases,  that  where  there  is  a  sufficient  certainty  before^ 
by  way  of  description  of  the  thing  granted  or  surrendered,  as 
by  giving  to  a  close  a  particular  name,  &c.  there  a  subsequent 
mistake,  as  in  the  tenant's  name,  or  in  the  number  of  acres  or 
rent,  shall  not  injure  the  grant  or  surrender ;  but  that  where 
a  particular  description  is  added  to  a  general  one,  it  shall  re- 
strain the  general  words  (&).  So  where  a  copyholder  surren- 
dered '  all  his  copyhold  cottage,  wtth  a  crqft  a^aining,  &c,  aU 
which  premises  were  then  in  his  awn  possession ^  to  the  uses  of 
his  will,  and  devised  to  his  wife '  all  his  copyhold  cottage  and  pre- 

(a)  And  see  Windham's  case,  5  "  to  the  use  of  another  in  fee,  and 

Co.  7-    3  Bro.  O.  C.  237*     Idle  v.  **  afterwards  one  of  them  dies  with* 

Cooke,  ubi  sup.    2  Corny.  540.     The  *'  out  issue,  the  survivor  shall  have 

following  Note  I  have  found  in  the  '^  the  entirety.    N.  B.    Justice  Do!- 

margin  [[s.  50.  p.  143.^  of  a  valuable  '^  bin  shewed  a  case,  stiled  Johnson 

interleaved    copy    of    Lord    Coke's  "  &  Smart's  case,  in  a  very  &ir  MS. 

Copyholder,  published  in  1 650 ;  which  ^^  being  a  surrender  of  copyhold  lands 

book  appears  to  have  been  in  the  pos-  "  in  the  manor  of  Lourington,  much 

session  of  Mr.  Mauritius  Johnson,  "  to    this    purpose.     And   whereas 

of  the  Inner  Temple,  in  1713,  by  "  Rolle  in  his  Abr.  (2  Abr.  fo.  416.) 

whom,  probably,  the  note  was  made.  "  tit.  '  Remainder,'  hath  such  a  case 

It  was  agreed  by  the  Court  in  the  *^  under  such  names,  as  on  a  devise 


case  of  Holmes  &  Meynel  (Mich.  ''  by  will ;  the  Court  agreed  that  the 

"  33  Car.  II.  B.  R.  then  a  trial  at  ''  case  in  Rolls  Abr.  was  erroneously 

**  bar)  obiter,  that  if  a  copyhold  be  *'  taken,  and  that  the  true  case  was 

"  surrendered  to  the  use  of  two  sons  **  according  to  Dolbin's  MS." 

**  in  tail,  and  that  if  one  die  without  (fi)  Plowd.  191.     Shepp.  T.  99. 

''  issue,  the  other  shall  be  his  heir.  Doe  h  Greaihed,  8  East,  103. 
"  and  if  both  die  without  issue,  then 
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mises  then  in  his  cum  possession!  for  her  life^  and  the  sur- 
renderor, at  the  date  of  the  surrender  and  of  his  will^  only  in 
feet  occupied  the  cottage  and  garden  behind  it^  it  was  held, 
that  the  croft  passed ;  the  description  of  all  the  premise  as  in 
the  possession  of  the  copyholder,  being  a  mere  mistake,  and  the 
words,  both  in  the  surrender  and  will,  being  sufficient  to  com* 
prise  the  croft  (a). 

And  in  Roe  d.  ConoUy  v.  Vernon  &  Vyse  (i),  where  A., 
seised  of  customary  tenements,  some  held  at  fines  certain  and 
others  at  fines  arbitrary,  or,  as  they  are  termed  in  the  manor, 
customary  tenements  confounded  and  uncompounded,  sur- 
rendered out  of  court,  '  all  his  messuages,  &c.,  which  he  held 
by  copy  of  court  roll,  being  of  the  yearly  rent  to  the  lord,  of 
4/.  10^.  9i\d.  and  compounded  for!  (wluch  rent  exceeded  the 
amount  payable  for  the  compounded  tenements ;)  and  by  his 
will  devised  his  copyhold  messuages  in  Middlesex,  and  all  his 
freehold  manors,  messuages,  &c.  in  Great  Britain,  to  uses  under 
which  the  lessor  of  the  plaintiff  claimed,  and  by  a  re^duary 
clause,  devised  all  other  his  manors,  &c.  either  freehold  or  copy- 
hold, on  an  event  which  happened,  to  his  three  daughters  and 
their  heirs,  equally  as  tenants  in  common;  the  question  re- 
served for  the  opinion  of  the  court  was,  whether  the  uncom^ 
pounded  tenements  passed  to  the  lessor  of  the  plaintiff  by  the 
devise  of  all  freehold  manors,  &c.  or  by  implication  from  the 
whole  of  the  will ;  or  whether  they  passed  to  the  daughters  by 
the  residuary  devise ;  and  the  court  held  that  the  words  ^  am/ 
compounded  for!  operated  by  way  of  restriction,  and  confined 
the  surrender  to  that  description  of  copyholds ;  and  that  the 
words  '  yearly  value,  Sfc!  did  not  qualify  the  restriction :  It 
was  also  adjudged,  that  the  testator  used  the  word  ^freehold* 
as  referrible  only  to  what  were,  according  to  common  under- 

(a)  Goodrighi  d.  Lamb  v.  Pears,  6  Tannt.  321. 
]  1  East/  58.    And  see  Goodtiile  d.         (b)  5   East,  51 ;  and  see    Gox- 

Paul  v.  Paul,  2  Burr.  1089^  (and  coigne  and  others  v.  Barker,  3  Atk. 

the  cases  cited,  ib.  1093).  S.  C.  1  Sir  9.     Wilsm  v.  Mouni,  3  Ves.  103. 
W.  BL  255.  Vide  also  16  East,  309. 
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standing,  freehold  lands^  and  that  the  lands  in  question,  which 
were  generally  reputed  copyholds,  passed  to  the  daughters  by 
ttie  residuary  devise. 

And  a  general  description  both  in  the  surrender  and  ad- 
mission may  be  qualified  by  the  established  usage  of  the  manor. 
So  in  Stammers  v.  Dixon  {a)  it  was  held,  that  although  the 
terms  of  the  surrenders  and  admissions  were  sufficiently  com- 
prehensive to  pass  the  soil,  yet  that  by  received  usage,  the 
grants  might  be  restrained  to,  and  only  pass,  the  Jbre  crop. 


We  are  now  to  consider  whether  an  estate  to  commence  in 
Juturo,  or  a  Jee  ttpon  a  fee,  can  be  limited  in  a  surrender  of 
copyholds,  as  in  a  conveyance  to  uses  since  the  statute  of  27 
Hen.  8,  or  as  in  a  will,  or  as  in  the  case  of  trust  estates ;  and  if 
the  opinion  of  those  gentlemen  who  have  advocated  the  affirmative 
of  the  position  (&),  be  correct,  then  indeed  we  should  have  to 
acknowledge  a  still  further  exception  to  the  rule,  that  a  sur- 
render of  copyholds  is  to  receive  the  same  construction  as  a 
conveyance  at  common  law  ;  or  rather  I  should  be  disposed  to 
consider  the  concession,  as  an  unqualified  denial  of  the  rule  al- 
together :  but  it  does  appear  to  me  that  the  contrary  opinion, 
and  which  I  believe  to  be  tljie  more  general  one  (c),  is  supported 
both  by  principle  and  authority. 

(a)  7  East,  200.  And  one  person  very  decided  opinion  in  favour  of 
may  have  the  pnma  tonsura  as  copy-  such  limitations  in  a  tract  entitled, 
hold,  and  another  may  have  the  soil,  '  Surrenders  of  Copyhold  Property 
and  every  other  beneficial  enjoyment  considered,  with  reference  to  future 
as  freehold.  lb.  See  also  ante,  p.  and  springing  uses.'  Vide  also  Darcy 
127.  v.  Blake,  2  Sch.  ScLef.  288.  6  Gru. 

(b)  In  a  question  on  which  a  ju«  Dig.  590.  And  likewise  an  opinion 
dicial  authority  is  so  anxiously  look*  of  Mr.  Hump.  Davenport  given  be- 
ed  for,  it  cannot  be  stated  too  early^  tween  the  years  1610  and  1625^  no- 
that  the  opinion  of  the  late  Mr.  tioed  by  Mk.  Sanders  in  the  above- 
Feame  was  somewhat  fovourable  to  mentioned  tract,  p.  42.  n. 
limitations  of  this  nature,  in  surrend-  (c)  Mr.  Watkins  concurred  in  the 
ers  of  copyholds.  See  his  Treatise  opinion  entertained  by  the  author. 
on  Cont  Rem.  p.  416-17 ;  and  that  See  I  Vol.  Watk.  on  Cop.  p.  197> 
the  late  Mr.    Sanders   expressed  a  et  scq. 
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First  of  an  Estate  to  commence  in  futuro. 

An  examination  of  the  cases  bearing  on  the  point  under  con- 
sideration, and  as  nearly  as  possible  in  chronological  order,  may 
best  serve  to  lead  us  to  a  right  conclusion. 
»  Clampifs  case,  in  replevin,  as  reported  by  Croke  (a)  was 
this.  The  defendant  avowed  for  damage  feasant  in  the  land, 
being  copyhold  and  parcel  of  the  manor  of  C  and  of  the  na- 
ture of  Borough  English,  and  demised  to  /•  B.  and  Margaret 
his  wife  and  their  heirs,  by  copy  of  court  rolls,  by  the  name  of 
a  Mese,  containing  12  acres  of  land,  and  that  /•  J3.  died,  and 
said  Margaret  married  J.  Clampe,  and  they  had  issue  the  plain- 
tiff, their  eldest  son,  and  the  avowant  their  youngest  son ;  that 
afterwards  Margaret  died  seised,  and  the  land  descended  to  the 
avowant,  as  youngest  son  and  heir  by  the  custom,  who  entered 
and  took  the  cattle  damage  feasant.  The  plaintiff  by  replica- 
tion confessed  the  above  premises,  but  said  that  /.  Clampe  and 
Margaret  surrendered  said  land  per  nomen  of  the  reversion 
after  the  death  of  said  J.  C.  and  M.  to  the  use  of  the  plaintiff 
and  his  heirs,  who  was  admitted  accordingly;  and  that  M* 
died  and  /.  C  did  survive ;  that  afterwards  /•  C  died,  and 
the  pMntiff  entered  absque  hoc,  that  the  said  land  did  de- 
scend to  the  defendant,  as  puisne  son,  &c.  And  upon  this  re- 
plication, it  was  demurred  in  law.  Coke  for  the  avowant 
prayed  judgment  First,  for  the  matter  in  law,  the  plaintiff's 
plea  was  not  sufficient ;  for  he  pleaded  a  surrender  of  the  land 
by  the  name  of  a  reversion  (b),  after  the  death  of  the  baron 

(a)  Cro.  Eliz.  29.     This  case  is  the  court  and  offered  to  surrender  to 

thus  shortly  reported  in  4  Leo.  8.  J,  S.  and  his  heirs,  but  she  desired 

'^  A  copyholder   in    possession    sur-  to  retain  an  estate  for  life  to  her- 

'<  rendered  the  reversion  of  his  land  self;  and  the  steward  entered^  that 

post  mortem  suam  to  the  lord  to  an  she  surrendered  the  reversion  of  her 

use,  &c.     It  was  adjudged,  that  copyhold  to  J.  S,  after  her  death; 

*'  thereby  nothing  passed."  and  it  was  adjudged  a  bad  grant, 

(6)  See  Drewelts  case  cited  per  because  there  was  not  any  reversion. 
Harvey,  J.,  in  Selby  &  Beck,  Litt.  [|N.B.  By  the  grant  of  a  reversioii. 

Rep.  18,  which  he  states  to  be  this :  land  in  possession  does  not  pass ;  but 

A  feme  copyholder  in  fee  came  to  a  grant  by  a  reversioner  of  the  land 
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ead  feme ;  and  by  that  pretence,  there  would  be  a  particular 
estate  left  in  the  feme>  and  also  in  the  baron ;  whereas  the 
baron  had  nothing  before^  which  could  not  be,  for  the  sur- 
render was  void.  For  when  one  m  seised  injee,  he  cannot  by 
any  matter  in  fact  give  away  the  inheritance  ttfter  his  deaths 
and  so  leaoe  a  particular  estate  in  himsejf;  but  peradventure 
it  might  be  done  by  matter  of  record,  and  of  that  opinion  was 
the  court,  38  H.  6.  8  H.  7.  And  it  was  absurd  that  by  a 
mere  grant,  the  baron  should  have  an  estate  for  life,  who  had 
nothing  before.  Secondly,  he  said,  t^ere  was  an  apparent  fault 
in  the  pleading,  for  the  avowant  pleaded  that  Margaret  died 
seised,  and  the  land  descended  to  him,  and  the  plaintiff  in  his 
replication  traversed  the  descent,  and  not  the  dying  seised,  14 
H.  8.  23.  At  the  end  of  the  Term  the  avowant  had  judg- 
ment. The  reporter  adds  a  note,  that  it  was  moved  that  the 
12  acres  could  not  pass  by  the  name  of  a  mescy  but  that  the 
court  gave  no  regard  to  it. 

« 

The  case  of  Allen  &  Nash  (a)  is  thus  reported  by  Brownl. 
Special  verdict  in  ejectment  upon  surrender  of  copyhold  land, 
to  the  use  of  the  second  son  for  life,  after  the  death  of  the  te- 
nant and  his  heirs,  and  it  was  adjudged  not  to  be  good  in  a 
surrender  ;  for  though  it  be  good  in  a  will,  yet  implication  is 
not  good  in  a  surrender,  and  in  copyhold  cases  a  surrender  to 
the  use,  8fc.  this  is  no  use,  but  an  explanation  how  the  land 
shall  go. 

But  the  report  of  Alien  &  Nash  in  Noy  {V)  is  as  follows. 


for  life^  passes  the  reversion.  Lofidd^s 
ease,  10  Co.  107-3-  Milbome  v. 
Dashbume,  Cro.  Eliz.  323.  A  grant 
by  a  remainder-man  for  the  life  of  the 
tenant  for  life^  is  void,  because  it  can 
nerer  take  effect  in  possession^  nor 
can  the  grantee  have  any  benefit  of  the 
services.  Cholmley's  case,  2  Co.  51.^ 
(a)  Hil.  5  Jac  C.  fi.  Brownl.  127- 
(6)  P.  152;  and  see  BeniUtf  v. 
Deiamor,  1  Fre^m.  268^  where  it  is 


said,  "  A  surrender  in  fiituro  is  good, 
"  and  the  mischief  for  the  freehold 
''  remains  in  the  lord."  Mr.  Sand- 
ers in  his  tract  on  Surrenders  says, 
*'  Some  words  are  here  omitted.  The 
"  meaning  manifestly  is^  that  the 
^'  mischief  of  future  limitations^  in 
common  law  conveyances^  does  not 
apply  to  copyholds^  the  freehold  in 
''  the  latter  case  remaining  in  the 
lord/'    Post.  pp.  202.  n.  (a).  208. 


it 
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In  ejectment  it  was  resolved,  that  if  a  copyholder  sur- 
renders according  to  ^he  custom  to  the  use  of  JV^.  after  the 
death  of  the  surrenderor,  that  is  good,  notwithstancUng  that 
one  cannot  preserve  the  same  estate  to  himself,  for  the  estate 
is  in  the  lord;  and  the  surrenderor  during  his  life  shall  take 
the  profits,  and  afterwards  the  lord  ought  to  admit  B.  [[iV.]], 
according  to  the  direction  of  the  said  surrender. 

In  Dunfud  v.  Giles  (a),  which  was  the  case  of  a  devise  of  a 
term  of  years  to  one  for  life,  with  remainder  over  to  another, 
and  which  was  held  to  be' a  good  devise,  it  is  said  ^'  If  a  man 
hath  a  rent  in  esse,  you  cannot  grant  that  in  reversion  after 
your  death ;  but  if  I  surrender  to  the  use  of  one  after  my 
decease,  [[this]]  is  not  good,  by  his  ^the^  opinion  of  Warbur- 
'*  ton  &  Daniel." 

The  case  of  Simpson  &  Sot  kern,  or  Southwood,  B.  R.  13 
Jac.  as  reported  by  Godbolt  (b)  was  this.  R.  S.  a  copyholder 
in  fee,  jacens  in  extremis,  made  a  surrender  of  his  copyhold. 
Habendum  [[a  tempore  mortis  of  the  surrenderor]  to  his  child 
in  ventre  sa  mere,  and  his  heirs,  and  if  such  child  died  before 
his  full  age  or  marriage,  then  to  «/.  .S*.  and  his  heirs.  The  child 
was  bom  and  died  within  two  months,  upon  which  J.  S.  was 
admitted ;  and  a  woman,  as  heir  general  to  the  devisor  and  to 
the  infant,  was  also  admitted,  and  entered  into  the  land,  against 
whom  «/.  S.  brought  trespass ;  and  it  was  adjudged  against 
the  plaintiff.  Two  points  were  resolved  in  this  case.  1st,  That 
a  surrender  cannot  begin  at  a  day  to  come,  no  more  than  a 
livery,  as  it  was  adjudged  23  Eliz.  in  that  court  in  ClarJis  [[qu. 
Clamp's^  case.  2dly,  That  the  remainder  to  /.  S.  could  not 
be  good,  because  it  was  to  commence  upon  a  condition  prece- 
dent, which  was  never  performed :  And  therefore  the  surrender 
into  the  hands  of  the  lord  was  void,  for  the  lord  doth  not  take 
but  as  an  instrument  to  convey  the  same  to  another.  And  it 
was  therefore  said,  that  if  a  copyholder  in  fee  doth  surrender 
unto  the  use  of  himself  and  his  heirs,  because  that  the  limitation 

{a)  Bro^vnl.  41. 

(6)  P.  2G4,,  and  there  called  Simpson's  case. 
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of  the  use  is  void  to  him  who  had  it  before,  the  surrender  to 
the  lord  is  y<nd  (a). 

According  to  the  report  of  this  case  in  Cro.  Jac.  (b),  the 
rescdutions  of  the  court  were  as  follows.  1st,  That  a  surrender 
Habendum  after  death  to  the  use  of  another  and  his  heirs,  is 
merely  void,  for  a  copyholder  in  fee  cannot  surrender  habendum 
after  his  death,  no  more  than  a  tenant  in  fee  can  convey  his 
lands,  habendum  after  his  death,  for  then  he  should  leave  a 
particular  estate  in  hhnself,  which  is  against  the  rules  of  law  : 
and  there  is  not  any  difference  betwixt  a  copyhold  and  freehold, 
as  to  that  purpose.  Coke  cited  Clamp's  case,  that  such  a  sur- 
render was  void.  2dly,  That  the  surrender  to  the  use  of  /.  S. 
and  his  heirs,  if  it  happens  that  his  child  in  ventre  sa  mere  die 


(a)  Ante,  p.  175. 

(6)  P.  3769  and  there  called  Symp^ 
son  Sc  Sotkern.  And  see  S.  C.  (call- 
ed Simpson  &  Souikfcood),  1  Roll. 
Rep.  109^  137.  253.  2  RoU.  Abr. 
791,  794-5.  See  also  S.  C.  2  Bulst. 
272,  where  the  judgment  of  the  court 
is  stated  to  have  been  thus  expressed. 
"  Here  in  this  principal  case  the  sur- 
**  render  is  not  good ;  it  is  like  unto 
"  an  attomment :  if  the  one  or  the 
"  other  dies  before  attornment,  it 
''  will  not  then  be  good^  for  there 
"  ought  to  be  a  perfection  of  the 
*'  thing  in  the  life  of  the  parties ; 
'^  here  in  this  case^  the  very  found- 
"  ation  of  all  is  bad ;  here  it  is  to  an 
**  infant  in  ventre  sa  mere ;  this  is 
"  not  good  by  an  immediate  sur- 
**  render." 

The  above  case  of  Simpson  6c 
Sothem  is  cited  from  2  Bulst.  274. 
in  Lex  Cust.  p.  128,  where  it  is 
added.  "  this  case  &lls  upon  a  rule 
in  law^  that  one  cannot  pass  a  copy- 
hold estate  to  begin  from  a  day  to 
come,  nor  yet  upon  a  contingency,  no 


more  than  a  freehold  at  common 
law."  And  see  Mr.  Watkins'  ob- 
servations on  this  case,  1  Vol.  on 
Cop.  203.  et  scq. :  vide  also  Belt's 
Supp.  to  Ves.  Sen.  p.  119.  in  TayJ4jr 
V.  Philips, 

Lord  Chief  Baron  Gilbert,  (Ten. 
260),  observes,  "  If  a  surrender  be 
to  the  use  of  J.  S.  habendum  after 
the  death  of  the  surrenderor  for  life, 
this  is  a  void  surrender,  being  but 
one  entire  limitation ;  but  if  the  sur- 
render were  to  him  generally,  Aa- 
bend,  after  the  death  of  J.  R.  quaere, 
if  the  habend.  be  void  or  not  ?"  the 
meaning  of  which  clearly  is.  that 
where  an  estate  is  expressed  in  the' 
habendum,  and  no  estate  is  limited 
by  the  premises,  then  if  the  limit- 
ation by  the  habendum  is  void,  the 
whole  is  void ;  bat  when  an  estate  is 
well  limited  by  the  premises,  the 
habendum  if  repugnant  is  void,  but 
the  previous  limitation  remains  good. 
Ante.  p.  175;  and  see  Hogg  &  Cross, 
Cro.  Eliz.  254.  Post,  tit.  '  Fee  upon 
a  Fee.' 
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within  age^  is  merely  void ;  for  he  cannot  make  such  a  con- 
ditional sunonnder  to  operate  in  future ;  judgment  for  the  de- 
fendant 

HoUswortKs  case  is  thus  reported  by  Clayton  (a).  A  copy- 
holder had  made  a  surrender  in  fee  of  his  copyhold  in  posses- 
sion,  after  his  death,  and  it  was  holden  good  by  custom  of  the 
manor,  which  was  Wakefield  ;  otherwise  it  is  by  the  commom 
law. 

In  Sefigood  &  Hojie  (b),  a  copyholder  surrendered  to  the 
use  of  F.  R.  and  J.  his  son  and  the  longest  liver  of  them,  and 
for  want  of  issue  of  /.  R.  the  lands  to  remain  to  the  younger 
son  of  Mary  Seagood;  the  surrender  not  to  stand  and  he  in 
full  force  until  after  the  death  of  the  surrenderor.  The  first 
question  was  upon  this  latter  clause,  viz.  whether  the  surrender 
were  good,  and  that  clause  void.  It  was  resolved  that  the  sur- 
render was  good,  and  that  clause  (being  repugnant  to  the  pre- 
mises) should  be  rejected  as  void  and  idle.  The  second  ques- 
tion was,  whether  /•  R.  took  an  estate  for  life  only,  or  an 
estate  to  him  and  the  heirs  of  his  body  ;  and  it  was  resolved 
that  he  had  but  an  estate  for  life,  and  no  higher  estate  by 
implication,  for  although  it  might  be  enlarged  by  implication 
in  a  devise,  yet  it  should  not  be  so  in  a  surrender  or  convey- 
ance. 

The  case  of  Barker  &  Taylor,  B.  R.  10  Car.  in  eject- 
ment (c)  was  as  follows :  Two  coparceners  copyholders  in  pos- 
session, the  one  surrendered  his  reversion  in  the  moiety  after 
his  death ;  Cur.  The  surrender  is  void,  and  the  same  is  all 
one,  as  well  in  the  case  of  copyhold,  as  of  freehold  :  so  was  it 
adjudged  26  Eliz.  in  Plafs  case ;  and  so  also  was  it  adjudged 
in  this  court,  3  Car.  in  Simpsoris  case. 

Bambridge  v.  Whitton  &  Wife,  Hil.  17  Car.  B.  R.  in 
ejectment,  is  thus  reported  by  March  {d).  Upon  not  guilty 
pleaded  a  special  verdict  was  found,  and  the  case  was  this :  A 

{a)  P.  21.  (c)  Godb.  451. 

(6)  Cro.  Car.  367-  S,  C.  W.  Jones,         (rf)  P.  177,  ca.  236. 
342 ;  ante,  p.  175. 
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copyhold  tenant  in  fee  doth  surrender  into  the  hands  of  two 
tenants,  unto  the  use  of  «/•  W.  immediately  after  his  death,  and 
whether  it  he  a  good  surrender  or  no,  was  the  question.  Harris: 
that  the  surrender  is  void.  Estates  of  copyholds  ought  to  he 
directed  hy  the  rule  of  law,  as  is  said  in  4  Rep.  22.  h.  9  Rep. 
79.  &  4  Rep.  30.  And  as  in  a  grant,  a  grant  to  one  in  ventre 
sa  mere  is  void,  so  also  in  a  will  or  devise,  and  as  it  is  resolved 
in  Dyer 9  303,  p.  50.  So  it  hath  heen  adjudged  that  the  sur* 
render  to  the  use  of  an  infant  in  ventre  sa  mere  is  void  :  And 
as  at  common  law  a  freehold  cannot  begin  infuturo,  so  neither 
a  copyhold,  for  so  the  surrenderor  should  have  a  particular 
estate  in  him  without  a  donor  or  lessor,  which  by  the  rule  of 
law  cannot  be :  and  he  took  a  di£ference  betwixt  a  devise  by 
will,  and  a  grant  executed ;  in  a  devise  it  may  be  good>  but  not 
in  a  grant  executed :  and  here  he  took  a  difference  where  the 
grant  is  by  one  entire  clause  or  sentence,  and  where  it  is  by 
several  clauses,  32  E.  1.  Taile,  21.  Dyer,  272.  p.  30.  Com. 
520.  b.  3  Rep.  10.  Dowtie's  case,  and  2  Rep.  Doddington's 
case.  For  instance,  he  would  put  only  the  case  in  Dyer  and 
the  comment.  A  termor  grants  his  term  habendum  after  his 
death,  there  the  habendum  only  is  void,  and  the  grant  ^ood  ; 
but  if  he  grant  his  term  after  his  death,  there  the  whole  grant 
is  void,  because  it  is  but  one  sentence :  So  he  said,  in  this  case, 
because  it  is  but  one  clause,  the  whole  grant  is  void.  Another 
difference  (he  added)  is,  where  the  distinct  clause  is  repugnant 
and  where  not ;  where  it  is  repugnant  there  it  is  void,  and  the 
grant  good,  quia  utile  per  inutile  non  vitiatur.  But  in  this 
case,  it  is  one  entire  sentence ;  M.  13.  or  23  Jac.  in  this  court. 
Rot.  679.  Sympson  &  SouthweWs  case,  the  very  case  with  the 
principal  one.  There  was  a  surrender  of  a  copy-tenant  to  the 
use  of  an  infant  in  ventre  sa  mere  after  the  death  of  the  sur- 
renderor, and  there  it  was  resolved  by  all  the  Judges  except 
Dodderidge,  that  the  surrender  was  void ;  First,  because  it 
was  to  the  use  of  an  infant  in  ventre  sa  mere,  and  Secondly, 
because  it  was  to  begin  infuturo,  which  is  contrary  to  the  rule 
in  law  :  And  copy-tenants,  as  it  was  there  said,  ought  to  be 
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DmUfridge  donbted  of  it,  and 

mt  rtmmmmt  law,  that  a  fireehold  could 

bet  he  dodbted  of  a  copyhold ;  and 

cf  mioidci  to  ihe  use  of  a  wQl :  Bat  he  said 

ms  iflq  Midi  gmn  hj  Cake  Cluef  Justice,  in 

of  all  the  other  Judges,  that  the  sunender  was  void, 

nms  mUkil  etgtiai  per  biikam,  wher^ote 
he  eonchided  that  the  sanciider  was  Toid,  and  prayed  the 
jndgmcnt  of  theoomt. 


he  pet  the 
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It  h  scaicdy  liLcumT,  I  snboHt,  to  do  mcNre  than  to  state  die 
above  anthorities,  in  onkr  to  mtisfy  die  reader,  that  diere  is 
every  leaaon  to  suppose,  that,  whenever  the  point  now  under 
oar  cuMideiatMm  shall  call  ton  a  decision,  it  will  be  ruled,  that 
an  estate  imfmtmro  csmiot  be  created  in  a  surrender  of  copy- 
holds, any  more  than  in  a  oonTeyanoe  of  firediolds  at  comnum 
law. 

It  may,  however,  be  proper  to  remark,  as  far  as  the  report 
by  Noy  of  the  case  of  ^/Zm  &  Nadk  is  un&vourable  to  this  con- 
cluffl<Hi,  that  no  importance  can  be  attadied  to  an  authority  so 
yery  loosely  wcnrded  as  that  is,  particularly  when  the  very  same 
case  is  differently  reported  in  another  book,  and  evidently  in  a 
way  much  more  to  be  relied  upon.  The  supposed  decision  in 
Noy  is  also  rendered  very  questionable  by  the  reason  given  for 
it,  namely,  that  the  estate  is  in  the  lord,  (a)  The  freehold  in- 
terest certainly  is  in  the  lord,  but  we  have  already  seen,  that 
no  estate  passes  to  him  by  a  surrender  in  which  any  use  is  de- 
clared (b) ;  and  though  the  freehold  interest  in  the  lord^  is  ca- 
pable of  supporting  a  contingent  remainder  in  copyholds,  as  we 


(a)  Vide  also  the  case  of  Beniley 
&  Ddamor,  1  Freem.  268,  ante,  p. 
197  n.  (b);  in  which  the  same  maxim 
is  stated  as  favourable  to  a  limitation 
in  futuroj  but  in  so  vague  a  way  as  to 
be  of  little  or  no  authority.  And  see 
Lex  Cust.  p.  117^  where  in  citing 


Bamhridge  &  Whitian  (ubi  8up.)> 
that  a  copyholder  cannot  surrender  an 
estate  to  another,  and  leave  a  par- 
ticular estate  in  himself,  it  is  added, 
'^  therefore  Noy,  p.  152,  is  not  law." 
(b)  Ante,  p.  176-7. 
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sball  see  hereafter^  yet  that  peculiar  quality  of  the  lord's  rever- 
fflonary  estate^  cannot  be  urged  as  a  reasonable  ground  for  any 
distinction  between  freeholds  and  copyholds^  in  the  effect  of  a 
limitation  in  futuro. 

It  is  true  that  so  much  of  the  copyholder's  interest  as  is  not 
disposed  of  by  a  surrender^  remains  in  him  of  his  old  estate^ 
and  therefore  the  reason  greatly  relied  upon  in  support  of  the 
maxim,  that  an  estate  t ;i  futuro  cannot  be  limited  of  a  free- 
hold at  conmion  law,  namely,  that  if  allowed  a  vacancy  would 
be  created  in  the  tenure,  certainly  does  not  apply  to  copyholds ; 
but  it  is  to  be  recollected,  that  the  admittance  of  a  surrenderee 
has  relation  to  the  date  of  the  surrender,  and  it  would  there- 
fore be  very  inconsistent,  even  on  a  principle  of  tenure,  to 
sanction  a  limitation  which  must  of  necessity  presuppose  a  con- 
tinuing estate  in  the  surrenderor ;  and,  with  reference  to  the 
original  nature  of  a  copyholder's  interest,  it  would  be  equally 
inconsistent  to  invest  him  with  the  power  of  creating  an  estate, 
which  could  not  be  limited  by  a  person  possessing  a  freehold 
interest ;  and  even  allowing  all  possible  weight  to  the  above  dis- 
tinction, in  principle,  between  freehold  and  copyhold  assurances, 
still  as  there  ought  to  be  some  fixed  standard  for  the  guidance 
of  the  courts,  in  the  construction  of  limitations  in  copyhold 
surrenders,  and  as. there  is  no  perfect  accordance  between  a  sur- 
render of  copyholds,  and  a  conveyance  of  fireeholds,  either  before 
or  since  the  statute  of  uses,  it  surely  is  not  reasonable  to  urge 
the  absence  of  the  probable  grounds  of  a  decision  in  a  freehold 
case^  as  the  necessary  inducement  of  a  contrary  dedsion  in  a 
copyhold  case,  and  in  contravention  of  the  very  general,  if  not 
uniform,  practice  of  adhering,  in  the  construction  of  limitations 
in  surrenders  of  copyhold  property,  to  the  rules  applicable  to 
common  law  assurances,  especially  as  such  practice  is  not  at- 
tended with  the  least  inconvenience ;  for  it  is  observable,  that 
aU  such  springing  and  executory  limitations  and  powers,  as 
are  frequently  introduced  into  settlements  of  freehold  property, 
may  be  created  of  copyholds  through  the  medium  of  trusts,  and 
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which^  should  it  be  required^  might  be  enforced  in  a  court  of 
equity* 

I  an)  aware  that  Lord  Coke  has  said  that  ^'  in  customary 
grants  upon  surrenders  the  law  is  not  so  strict  as  in  grants  at 
the  common  law^  for  in  grants  at  the  common  law,  if  the 
grantee  be  not  in  rerrnn  naturdy  and  able  to  take  by  virtue  of 
the  grant  presently  upon  the  grant  made,  it  is  merely  void : 
But  in  customary  grants  upon  surrenders  the  law  is  otherwise  : 
for  though  at  the  time  of  the  surrender  the  grantee  is  not  in 
esse,  or  not  capable  of  a  surrender ;  yet  if  he  be  in  esse  and  ca* 
pable  at  the  time  of  the  admittance,  that  is  sufficient :  and 
therefore  if  I  surrender  to  the  use  of  him  that  shali  be  heir  to 
J.  S.,  or  to  the  use  of  J.  SJs^next  child,  or  to  the  use  of  /.  S.'s 
next  wife ;  though  at  the  time  of  the  surrender  J.  S.  had  no 
heir,  child,  or  wife,  yet  if  afterwards  he  hath  a  child,  or  taketh 
a  wife,  his  heir,  his  child,  or  his  wife,  may  come  into  the  court, 
and  compel  the  lord  to  admit  according  to  the  surrender.  So 
if  I  surrender  to  the  use  of  him  that  shall  come  next  into  St. 
Paul's  after  such  an  hour ;  whose  fortune  soever  it  is  to  come 
first,  the  lord  must  admit  him,  and  I  shall  never  avoid  it.  The 
same  law  is,  if  I  surrender  to  the  use  of  him  that  /.  S.  shall 
nominate,  or  that  I  myself  shall  nominate  to  the  lord  at  the 
next  meeting.  The  reason  of  the  law  is  this  :  A  surrender  is  a 
thing  executory,  which  is  executed  by  the  subsequent  admits 
tance,  and  nothing  at  all  is  invested  in  the  grantee  before  the 
lord  hath  admitted  him  according  to  the  surrender  ;  and  there- 
fore if  at  the  time  of  the  admittance  the  grantee  be  in  rerum 
naturdy  and  able  to  take,  that  will  serve.  Besides  in  customary 
grants  the  intent  of  the  grantor  is  more  respected  than  it 
should  be  by  the  strict  rules  of  the  law ;  which  appeareth  by 
this,  that  if  a  surrender  be  made  of  a  copyhold  to  the  use  of  a 
last  will,  and  the  surrenderor  deviseth  it  unto  two,  the  one  is 
admitted  according  to  the  purport  of  the  wiU,  this  shall  inurQ 
to  both.**  («) 

(a)  Co.  Cop.  d.  35.  Tr.  81-2. 
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Some  of  the  above  positions  of  Lord  Coke  are  perfectly  re- 
condleable  with  settled  principles  and  authorities^  as  we  shall 
see  hereafter  in  discussing  the  subject  of  springing  uses  and 
powers^  and  it  is  clear  that  a  devise  of  copyholds,  though  ope- 
rating as  an  appointment  of  the  use  pursuant  to  the  surrender, 
is  not  more  fettered  by  the  strict  rules  of  limitation .  applicable 
to  conveyances  both  of  freehold  and  copyhold  property,  than  a 
devise  of  freeholds,  biit  the  same  latitude  of  construction  is  al- 
lowable in  both  instances. 

It  does  not  appear  to  me,  however,  that  Lord  Coke  meant 
to  contend,  at  least  as  a  general  rule,  that  a  use  in  fuluro 
could  be  created  in  an  immediate  surrender  of  copyholds  ;  the 
direct  contrary  opinion,  indeed,  is  manifested  by  the  following 
conclusion  of  the  section  of  his  Copyholder,  from  which  the 
above  passages  are  cited,  viz.  "  But  though  the  surrender  be 
a  thing  executory  and  the  intent  of  the  grantor  so  much  far 
voured ;  yet  if  a  copyholder  will  surrender  to  the  use  of  the 
right  heirs  of  /.  S*,  he  being  alive,  this  is  void,  because  it 
cannot  take  effect  according  to  the  intent  of  the  grantor ;  for 
he  would  have  the  grant  to  be  executed  presently,  which 
cannot  be,  in  regard  that  X  S.  can  have  no  heir  till  after 
''  his  death;'  {a) 


n 

i€ 
f£ 


Secondly,  of  a  Fee  upon  a  Feb. 

I  propose  now  to  examine  the  authorities  for  and  against 
the  position,  that  ^fee  may  be  limited  on  2,  fee  in  a  surrender 
of  copyholds,  and  I  think  it  right  to  pursue  the  same  plan, 
as  in  discussing  the  previous  and  nearly  allied  question,  of  a  li- 
mitation commencing  in  futuro. 

As  the  cases  of  Brian  &  Cawsen  (b),  and  WeUock  &  Hor 
numd  (c),  were  both  cases  of  devbe,  it  would  have  appeared 

(a)  See  further  as  to  limitations  (c)  Cro.  Eliz.  204.     S.  C.  (called 

in  futuro,  post.  tit. '  Fee  upon  a  Fee.'      WeUcoke  v.  Hammond),  cited  3  Co. 
{b)  3  Leo.  115.  ao.  b. 
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to  me  quits  Qnnecessary  to  have  taken  any  notice  of  them  in 
this  place,  had  fhey  not  been  urged  as  authorities  in  favour  of 
a  limitatioa  of  a  fee  upon  a  fee,  in  a  surrender  of  copyholds. 

The  former  case  was  a  devise  of  distinct  property  to  iliree 
brothers,  and  if  they  lived  till  they  were  of  age,  and  should 
have  issue,  liien  the  property  wais  devised  to  them  respectively 
and  their  respective  heirs ;  and  the  will  contained  a  devise  over 
to  the  other  brothers  or  brother,  in  like  manner,  if  either  or 
any  of  them  should  die  without  issue. 

The  brothers  were  admitted  accordhig  to  the  intent  of  the 
will,  and  one  of  them  died  under  age  and  without  issue,  where- 
upon the  two  surviving  brothers  were  admitted  to  his  part;  one 
of  those  two  came  of  age  and  had  issue,  and  surrendered  all 
his  interest  to  the  tlurd  brother  and  his  heirs,  who  was  admit- 
ted accordingly,  and  attained  twenty-one,  and  afterwards  died 
without  issue;  and  it  was  resolved,  that  no  estate  tail  was 
created  by  the  will,  but  that  the  fee  simple  vested  in  the  de- 
visees when  they  came  of  age  and  had  issue,  so  <i$  the  residue 
cfihe  devise  was  void. 

In  JVelhck  &  Hammid,  T*  W.  a  copyholder  in  fee  of  land, 
of  the  nature  of  Borough  English,  having  issue  four  sons  and 
one  daughter,  (or,  according  to  Lord  Cok^s  statement  of  the 
case,  three  sons  and  one  daughter,)  surrendered  to  the  use  of 
his  wiU,  and  devised  to  his  wife  for  life,  with  remainder  to  /., 
his  eldest  son,  paying  40^.  to  each  of  his  brothers,  and  to  his 
sister,  within  two  years  after  the  wife's  death.  The  wife  en- 
tered and  died,  and  then  J.  entered;  and  omitted  to  pay  the 
legacies  within  the  two  years,  but  paid  them  within  five.  The 
youngest  son  died  without  issue.  J*  surrendered  to  will,  and 
devised  to  his  wife,  who  on  his  deatii  entered,  and  married  the 
defendant.  Then  R.  as  youngest  brother  and  heir  entered; 
the  defendant  ousted  him/  and  he  brought  trespass.  The  ques- 
tion was  if  the  entry  of  R.  were  lawful.  The  court  held,  that 
the  word  Spaying*  was  a  limitation,  and  not  a  condition,  for  if 
it  were  a  condition  it  was  extinguished  in  the  heir,  and  there 
was  no  remedy  for  the  money,  but  being  a  limitation,  the  law 
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would  construe  \t,  that  upon  the  nonpayment  of  the  money^  his 
estate  should  cease,  and  then  the  law  should  carry  it  to  the  heir 
by  tihe  custom,  without  any  limitaticm  oven  The  cOurt  added, 
and  in  a  demse  it  may  well  he,  that  an  estate  in  fee  shaU 
cease  in  one  and  shall  be  transferred  to  another^  Judg- 
ment for  the  plaintiff. 

The  case  of  Paulter  v.  Comhill  and  others,  is  thus  reported 
in  Cro.  Eliz.  (a).  ^  It  was  moved  whereas  the  surrender  was 
to  the  use  of  one  in  fee,  upon  condition  to  pay  lOOl.  to  a 
stranger,  and  that  if  he  failed,  it  should  be  to  the  use  of  a 
stranger  in  fee ;  whether  that  were  a  good  limitation  to  the 
stranger,  so  as  there  should  be  a  fee  dependant  upon  a  fee. 
The  court  spake  not  much  hereto,,  but  willed  to  have  it  speci- 
ally found ;  yet  Beamond  conceived  it  to  be  good  enough,  for 
it  should  be  as  an  use  limited  upon  a  feofiment,  and  these  uses 
should  rise  out  of  the  first  surrender/ 

Kitchen  says  (6),  '  Use  may  be  of  copyholds  as  well  as  of 
'  freehold,  but  the  statute  of  27  H.  8,  for  uniting  the  posses- 
'  sion  to  the  use,  doth  not  extend  to  such  tenures/ 

In  the  Lex  Cnstumaria  (e)  it  is  said,  that  a  fee  may  be 
Umited  upon  a  fee,  upon  a  collateral  contingent  in  copyhold 
estates  :  ^  As  if  a  man  surrender  a  copyhold  in  fee,  to  the  use 
of  /•  S.  and  his  heirs  who  is  an  infant,  and  if  /.  S.  dies  before 
the  age  of  twenty-one  years  or  marriage,  then  he  surrenders 
this  to  the  use  of  J.  D.  in  fee*  This  is  a  good  remainder  to 
Z>.  upon  the  contingent/ 

The  authority  given  for  this  is  the  case  of  Simpson  &  Sauthr 
wood,  2  RolL  Abr.  791.  M.  13  Jac.  B.  R. ;  (but  RoUe  gives  it 
with  a  dubitatnr:  and  see  S.  C.  very  differently  reported, 
2  RoB.  Abr.  794.  pL  8.  ante  p.  198)« 

The  case  of  Bentley  v.  Dehmor  is  reported  by  Freeman  {d) 

(a)  P.  361  •  holder  surreodered  to  the  use  of  him- 

(6)  P.  170.  self  his  heirs  and  aaslgris  till  solem- 

(c)  P.  120 ;  bat  see  ib.  128.  nization  of  his  intended  marriage^  and 

(J)  C.  B.  1  Freem.  267-8.    Vide  then  to  the  use  of  himself  for  life, 

also  Roe  d.   Noden  v.  Griffits  and  &c.    And  see  2  W.  Bl.  Rep.  1046, 

others,  4  Ban*.  1962,  where  a  copy*  in  ThnuUmt  &  Cunrnngham* 
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thus«  'Copyholder  surrenders  to  the  lord,  to  the  intent 
that  the  lord  shall  admit  A.  whom  he  intended  to  marry, 
after  marriage ;  until  marriage  to  the  use  of  himself  and  his 
heirs,  and  after  marriage  to  the  use  of  himself  and  A*  in  tail. 
The  question  was,  whether  the  limitation  of  the  estate  upon 
the  limitation  of  the  fee  precedent,  be  good  or  not?  The 
cases  cited  were,  Rolle,  263.  1  Leo.  288.  2  Cro.  376.  Godb. 
274.  Per  tot.  Cur.  It  is  good  enough  to  limit  a  remainder 
upon  a  contingent  fee  in  copyholds,  as  in  case  of  mortgages  of 
copyholds.  A  surrender  in  fiituro  is  good,  and  the  mischief  (a), 
for  the  freehold  remains  in  the  lord.' 

The  case  of  Edwards  v.  Hammond,  C.  B.  35  Car.  2,  is 
thus  reported  by  Levinz  (i).  '  A  copyholder  of  land.  Borough 
English,  surrendered  to  the  use  of  himself  for  life,  and  after  [[to]] 
the  use  of  liis  eldest  son  and  his  heirs,  if  he  hve  to  the  age  of 
twenty-one  years ;  provided  and  upon  condition  that  if  he  die 
before  twenty-one,  that  then  it  shall  remain  to  the  surrenderor 
and  his  heirs.  The  surrenderor  died,  the  youngest  son  en- 
tered, and  the  eldest  son  being  seventeen  brought  an  ejectment ; 
and  the  sole  question  was^  whether  the  devise  to  the  eldest  son  be 
upon  condition  precedent,  or  if  the  condition  be  subsequent  f 
Scil.  that  the  estate  in  fee  shall  vest  immediately  upon  the 
death  of  the  father,  to  be  divested  if  he  die  before  twenty-one.' 
The  court  held, '  that  though  by  the  first  words,  this  may  seem 
to  be  a  condition  precedent,  yet  taking  all  the  words  together, 
this  was  not  a  condition  precedent,  but  a  present  devise  to  the 
eldest  son,  subject  to  and  defeasible  by  this  condition  subse- 
quent, scil.  his  not  attsuning  the  age  of  twenty-one  :  And  they 
resembled  this  to  the  case  of  Spring  &  Caesar,  reported  by 
Jones  Just,  and  abridged  by  Roll.  1  Abr.  415.  nu.  12.  A  fine  to 
the  use  of  B.  and  his  heirs,  if  C.  pay  him  not  20^.  upon  Sept.  10, 
and  if  C  does  pay,  to  the  use  of  B.  for  life,  reminder  to  C 
and  his  heirs,  where  the  word  Si  does  not  create  a  condition 
precedent,  but  the  estate  in  fee  vests  presently  in  B.,  to  be 
divested  by  payment  afterwards  ;  so  here.* 

(fl)  Ante,  p.  197,  n,  (b).  (6)  3  Lev.  132. 
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Stacker  &  Wife  v.  Edwards,  reported  by  Shower  (a)  ap- 
pears to  be  the  same  case  as  Edwards  &  Hammond  (b) ; 
but  it  is  thus  differently  stated. — ^A  surrender  of  a  copy- 
hold tenement  was  made  to  the  use  of  himself  [[the  sur- 
renderor^ for  life,  and  after  to  the  use  of  John  his  young- 
est son,  and  the  heirs  of  his  body,  if  he  attain  to  the  age 
of  eighteen  years,  and  if  he  die  before  he  attain  to  that 
age  without  issue  male,  then  to  his  [[the  surrenderor's)]  right 
heirs.  The  question  was,  whether  this  was  a  contingent  re- 
mainder, or  whether  it  should  attach  immediately  upon  the 
death  of  tenant  for  life  ?  And  it  was  held,  that  it  at- 
tached immediately,  because  of  the  intention  of  the  party; 


(a)  2  Sbo.  398.  ca.  365. 

(6)  The  reader  is  also  referred  to 
the  case  of  Bromfield  v.  Croroder, 
1  N.  R.  324^  in  which  the  following 
Note  is  given  of  Edwards  &  Ham* 
numd ;  viz.  *'  The  record  of  the  case 
of  Edwards  v.  Hammond  was  search- 
ed for  and  produced  by  desire  of  the 
Courts  from  which  it  appeared,  that 
the  premises  in  question  were  cus- 
tomary lands  held  of  the  manor  of 
South  Burstead,  in  Essex,  in  which 
there  was  a  custom  that  the  youngest 
son  should  inherit^  and  that  the 
widow  of  the  tenant  in  fee  should 
have  her  fireebench ;  that  John  Ham^ 
mond  the  elder  surrendered  the  re« 
version  of  the  premises  in  question^ 
dependant  on  his  mother's  ^ebench, 
to  the  use  of  himself  for  life,  and 
after  his  decease,  to  the  use  of  John 
Hammond  the  younger,  (his  eldest 
son,)  '  and  his  heirs  and  assigns  for 
ever,  if  it  shall  happen  that  the  afore- 
said John  Hammond  the  younger 
shall  live  until  the  aforesaid  John 
Hammond  attain  the  age  of  twenty 

VOL.  I. 


and  one  years ;  provided  always  and 
under  the  condition  nevertheless, 
that  if  it  shall  happen  that  the  afore* 
said  John  Hammond  the  younger 
shall  die  before  he  attain  the  age  of 
twenty  and  one  years/  then  to  re- 
main to  the  use  of  John  Hammofid 
the  elder  and  his  heirs ;  that  the  mo- 
ther died^n  the  lifetime  of  the  sur- 
renderor; that  the  surrenderor  died 
leaving  issue  the  said  John  the 
younger,  his  eldest  son,  and  Thomas 
his  youngest  son ;  that  John  Ham^ 
mond  the  younger  was  admitted  ac- 
cording to  the  surrender;  that  the 
defendant  Ann  Hammond,  was  the 
widow  of  the  youngest  son,  who  en- 
tered on  the  death  of  his  f&ther,  and 
that  John  Hammond  the  younger 
(the  eldest  son)  being  then  fifteen, 
brought  an  ejectment  against  Ann 
Hammond,  his  brother's  widow ;  that 
judgment  was  given  for  him  upon 
special  verdict  in  the  Common  Pleas^ 
and  afterwards  a  writ  of  error 
brought." 
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and  held  to  be  the  same  with  Sir  JtiUw  C^eaan^a  esse,  in  JoDes^ 
889. 


The  above  authorities,  I  would  submit^  are  &r  from  favour- 
ing an  opinion  that  the  doctrine  of  springing^  shifting,  and  exe- 
cutory uses^  applies  to  a  surrender  of  copyholds. 

The  case  of  Brian  &  Cawsen  was  wholly  a  question  of  de- 
vise, and  fiimishes  no  argument  whatever  in  support  of  an  ana- 
logy between  limitations  in  a  surrender  of  copyholds,  and  in  a 
conveyance  of  freeholds  since  the  statute  of  27  Hen.  8.  And 
the  case  of  WeUock  &  Hamond,  as  far  as  it  may  be  thought  to 
bear  on  the  present  question,  is  an  authority,  that  a  fee  upon  a 
fee  can  be  limited  of  copyhold  property,  by  way  of  devise 
only. 

In  Paulter  &  CofifiJdU,  the  court,  with  the  exception  of 
Beamond,  J.,  carefully  abstmned  from  giving  any  opinion  on 
the  present  point,  and  it  does  not  appear  that  it  was  frurtfaer 
urged,  from  which  it  may  be  concluded,  that  the  parties  were 
well  satisfied  that  the  decision  would  have  been  agcdnst  the  ana- 
logy contended  for. 

With  respect  to  the  position  in  the  Lex  Custumaria,  that  a 
fee  may  be  limited  upon  a  fee  on  a  collateral  contingency  in 
copyhold  estates,  I  shall  only  observe,  that  as  far  as  the  portion 
is  intelligible,  it  is  supported  only  by  a  single  authority,  and 
which,  as  I  have  already  noticed  (a),  is  abridged  by  Rolle  with 
a  dubitaiur^  2  vol.  791 ;  and  see  ib.  794-5,  where  it  is  smd  to 
have  been  adjudged,  that  the  ulterior  fee  did  not  arise,  the 
contingency  not  happening  in  the  lifetime  of  the  surrenderor. 

It  is  quite  impossible  to  draw  any  certain  conclusion  on  the 
point  under  discussion,  from  a  case  so  vaguely  reported  as  that 
of  Bentley  &  DeUmtar  (b)  ;  it  appears  to  me  indeed  to  prove 
little,  if  any  thing,  more  than  that  the  court  were  agreed,  that 

(a)  Ante,  p.  207-  Hoe  &   GriffUs,  and   TkriuUmi  & 

(6)  Ante^  pp.  207>  208.    And  see      Cunningham,  there  referred  to. 


CH.  lY.]  OF  SURRENDER.  211 

copyholdfl  might  be  surrendered  on  condition,  and  as  to  M^hich 
I  believe  no  doubt  has  ever  been  entertained.  It  is  to  be  re- 
collected that  the  reason  why  one  fee  could  not  be  limited  in 
destruction  of  another  pre-existing  fee,  by  a  feofiment  at  com- 
mon law,  is,  that  a  freehold  could  only  be  defeated  by  entry  of 
the  hofSoT  or  his  heirs  for  a  condition  broken ;  and  as  copyholds 
may  be  surrendered  on  condition,  it  may  be  urged,  by  analogy, 
that  the  doctrine  of  springing  uses  does  not  apply  to  copyhold 
surrenders ;  but  that  any  limitation  superadded  to  the  estate  of 
the  surrenderee,  would  be  a  trust  only  in  equity,  equally  as  in 
the  case  of  a  superadded  use  in  a  feoffinent  before  the  statute 
of  Hen.  8« 

It  may  be  thought  that  the  observation  in  Bentley  &  DelO" 
mor  as  to  the  freehold  interest  remaining  in  the  lord,  is  favour- 
able to  a  limitation  in  futuro ;  and  so  far,  certainly,  this  case 
would  be  an  authority  for  the  position,  that  a  fee  may  be  limited 
on  a  fee  in  copyhold  surrenders ;  but  I  have  already  hinted  (a), 
and  shall  presently  endeavour  to  show,  that  the  freehold  in- 
terest in  the  lord,  is  not  capable  of  being  urged  as  a  ground 
&r  supporting  a  limitation  of  copyholds,  for  an  estate  in 
Jkhuro. 

The  case  of  Edwards  &  Hammond,  or  StocJter  &  Edwards, 
admitting  it  to  be  the  case  of  an  immediate  surrender  and  not 
of  a  devise  (d),  and  that  the  limitation  to  the  son  was  in  fee 
simple  and  not  in  fee  tail,  seems  to  me  to  have  no  influence  over 
the  present  question,  but  merely  to  be  an  authority  that  copy- 
holds may  be  surrendered  on  a  condition  subsequent,  of  which 
the  surrenderor  or  his  heirs  is  to  have  the  advantage. 

But  here  I  feel  it  to  be  my  duty  to  apprise  the  reader,  that 
Mr.  Sanders,  who  in  the  early  part  of  his  consideration  on 
copyhold  surrenders,  (to  which  I  have  before  alluded,)  dissents 
from  the  generally  received  opinion,  that  sudi  surrenders  are  to 
be  construed  in  the  same  manner  as  common  law  conveyances, 

(a)  Ante,  pp.  206.  209.  53.    Ante,  p.  208. 

(6)  See  Sanders  on  Surrenders,  p. 
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seems  to  think,  that  the  ohservations  of  Lord  Hardwicke  in 
Sutton  &  Stone  (a),  and  Lorell  v.  Locell  (b),  and  of  Sir  John 
Holt,  C.  J.  in  Fisher  &  Wiggle),  in  aflBrmance  of  that 
rule,  were  not  intended  to  he  used  *  in  the  general  and  unre- 
strained  sense^  attributed  to  them,  but  that  the  tendency  of 
them  was, '  to  assimilate  the  operation  of  a  surrender  and  a 
deed,  in  opposition  to  a  will,  and  to  refer  to  limitations  deriving 
thdr  effect  under  the  statute  of  uses,  in  conyeyances  at  the 
conunon  law,  and  not  to  the  operation  of  the  feoffment  before 
the  origin  of  uses ; '  and  in  support  of  this  reasoning  Mr.  San- 
ders urges  the  dissimilarity  of  uses  limited  in  surrenders  of 
copyhold  estates,  and  limitations  in  feofiments  before  the  statute 
of  27  Hen.  8  ;  and,  as  particular  instances  of  such  dissimilitude, 
notices  the  necessity  of  there  being  in  every  common  law  con- 
veyance, both  a  grantor  and  grantee ;  and  the  rule,  that  in 
feofifaients  and  grants,  a  party  not  named  in  the  premises,  shall 
not  take  by  the  habendum ;  and  also  the  notion,  that  the  words 
*  equally  to  be  divided'  would  not  create  a  tenancy  in  common 
in  a  common  law  deed. — Mr.  Sanders  then  contends,  that  uses 
limited  on  a  surrender  of  copyholds,  are  more  to  be  assimilated 
to  uses  arising  out  of  the  seisin  of  a  feoffee,  under  a  feoffinent 
since  the  stat.  of  Hen.  8.,  and,  indeed,  that  there  is  no  sub- 
stantial distinction  between  them.  He  further  urges,  that  the 
legal  estate  is  not  vested  in  the  copyholder,  but  in  the  lord ; 
and  that  the  copyholder  is  tenant  at  will  to  the  lord,  with  a  be- 
neficial interest  co-extensive  with  the  fee  by  custom  only,  and 
that  the  legal  fee  so  vested  in  the  lord,  will  support  and  give 
effect  to  future  and  springing  uses  of  the  copyhold  interest — 
Another  point  enforced  by  Mr.  Sanders  is,  that  powers  of  revo- 
cation and  appointment  of  new  uses  are  applicable  to  settle- 
ments of  copyhold  estates  (c/). — And  from  these  premises  that 
learned  gentleman  has  drawn  a  conclusion,  that  future,  spring- 

(a)  2  Atk.  101.  {d)  See  the  case  of  Baddingt4m  & 

(6)  3  Atk.  11.  Abemelhy,  po6t.  p.  226. 

(r)  1  P.  W,  14. 
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ing  and  executory  uses,  may  be  limited  upon  a  surrender  of 
copyholds,  equally  as  in  feoffments  deriving  their  effect  from 
the  statute  of  uses. 

I  have  already  endeavoured  to  show,  that  the  greater  weight 
of  authority  is  in  favour  of  a  surrender  being  construed  as  a 
common  law  assurance,  as  far  as  there  is  any  similarity  between 
a  surrender  of  copyholds,  and  a  conveyance  of  freeholds,  either 
before  or  since  the  statute  of  uses,  subject  however  to  the  rule, 
that  the  limitations  in  a  surrender  may,  in  some  cases,  be  ex- 
plained by  the  admittance,  and  to  the  further  maxim,  that 
words  of  limitation  may  be  supplied  by  the  custom  of  the  ma- 
nor. And  this  position,  I  submit,  is  far  from  being  impugned 
by  the  argument,  that  in  every  common  law  deed  there  must 
be  both  a  grantor  and  grantee ;  for  it  is  quite  clear  that  a  sur- 
render does  not  create  a  seisin  in  the  lord,  to  supply  the  uses 
declared ;  and  although  it  is  equally  clear  that  nothing  vests 
in  the  lord  by  the  surrender,  and  that  the  surrenderee  is  not  in 
by  him,  but  by  the  surrenderor,  yet,  in  contemplation  of  law,  a 
surrenderee  after  admittance,  is  in  upon  a  new  grant  from  the 
lord  (a)  ;  and  it  may  therefore  be  urged,  that  in  every  surren- 
der of  copyholds,  there  is  ideally  both  a  grantor  and  grantee, 
in  exact  similitude  to  a  common  law  conveyance. 

It  is  true  that  in  a  feoffinent  and  grant  at  common  law,  a 
party  not  named  in  the  premises  could  not  take  by  the  haben- 
dum ;  and  it  is  generally  supposed,  that,  in  a  surrender  of  copy- 
holds, a  party  not  named  in  the  premises,  may  take  under  the 
habendum;  but  this  distinction  between  a  deed  and  a  sur- 
render, does  not  exist  in  a  general  and  unqualified  sense.  The 
surrender  itself  merely  points  out  the  person  whom  the  lord  is 
to  admit,  and  the  estate  intended  to  be  transferred  to  him  by 
the  surrenderor ;  the  lord  then  grants  seisin  to  the  surrenderee, 
without  any  words  of  limitation,  to  hold  to  the  surrenderee  and 
his  heirs,  or  for  such  other  interest  as  is  expressed  in  the  sur- 
render; and  if  the  surrender  does  not  distinctly  describe 
either  the  person  of  the  surrenderee,  or  the  estate  intended  to 

(a)  See  i2oe  &  Lovekss,  2  Barn.  &  Aid.  456-7-  Ante,  p.  118.   Post.  tit. 
'  Pleading,  &c.' 
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be  transferred  to  hiiii>  this^  as  we  have  before  seen,  may  be  ex* 
plained  by  the  act  of  admittance  or  grant,  and  which  was  the 
ground  of  the  decision  in  Brooks's  case  {a). 

And  even  in  a  conveyance  at  common  law,  a  person  might 
take  by  way  of  remainder,  though  not  named  in  the 
premises  (h). 

It  is  also  observable,  that  there  is  no  real  distinction  between 
a  feoffment  or  grant  of  freeholds  at  common  law,  and  a  vobmr 
tary  grant  of  copyholds,  when  such  grant  is  not  controlled  by 
any  particular  custom  (c) ;  but  that  under  a  voluntary  grant  of 
copyholds  to  A.,  habendum  to  A.  and  JB.,  nothing  will  vest  in 
B.[d). 

In  my  observations  on  the  case  of  Fisher  &  Wigg  I  have 
suggested,  that  the  wofds  '  equally  to  be  divided,'  would 
probably  be  held  to  create  a  tenancy  in  common,  even  in  a 
common  law  conveyance,  and  if  so,  the  supposed  distinction,  in 
the  operation  of  such  words,  between  a  deed  of  that  nature,  and 
a  conveyance  deriving  its  effect  under  the  statute  of  uses,  does 
not  assist  the  argument,  that  future  and  springing  uses  are  ap« 
plicable  to  an  immediate  surrender  of  copyholds. 

With  reference  to  Mr.  Sanders's  position  that  the  legal 
estate  is  not  vested  in  the  copyholder,  but  in  the  lord,  and  that 
such  estate  in  the  lord  will  support  future  and  springing  uses 
of  the  copyhold  interest,  it  is  proper  to  remind  the  reader,  that 
the  legal  customary  fee*^  is  clearly  in  the  copyholder,  and  that 
he  may  maintain  ejectment  (^),  and  have  trespass  against  the 
lord  himself,  should  he  presume  to  disturb  his  possession  {J^ ; 
and  even  indict  him  (/**)• 


(a)  See  Sanders  on  Surrenders^ 
p.  14.    Ante^  p.  179. 

(6)  Greenwood  t.  Tyler,  Cro.  Jac. 
56S. 

(c)  See  1  Lord  Raym.  637.  Bomu 
Y.  Hopkins,  Cro.  Ells.  323.  Anie> 
p.  181. 

(rf)  2  RoU.  Abr.  67-  (K)  pi.  19  to 
2Si.  fVindsmore  yf.  Hobart,  Uoh.  313. 
Greenwood  v.  Tyler,  Cro.  Jac.  563. 


1  Watk.  onCop.  113, 114. 

(e)  Post.  tit.  *  Admittance '  and 
'  Action  of  Ejectment.' 

(/•)  Gilb.  Ten.  157,  329.  1 
Watk.  on  Cop.  45*  St.  21  Jac  c 
15.  1  Hawk.  P.  C.  eh.  64.  8. 16, 16, 

17. 

(/)  "  Tenant  by  tbe  custome  is  as 
*'  well  inheritoor  to  bare  bis  land  ao- 

"  cording  to  the  custome^  as  be  wbicfa 
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It  IS  also  clear  that  the  reversionary  freehold  interest  in 
copyhold  lands  is  vested  in  the  lord  distinct  from  the  customary 


''^Iiath  a  freehold  at  the  oomttioa 
*'  law/'  Per  Danby,  C.  J.  C.  B.  M. 
7.  E-  4.  19.  ''  If  tenant  by  custom 
*'  paying  his  services  be  ejected  by 
"  the  lord^  he  shidl  have  an  action  of 
''  trespass  i^ainst  him."  Pier  Brian, 
C.  J.  C.  B.  H.  21.  £•  4.  aa  Co. 
Lit.  60.  b.  Go.  Cop^  s.  9.  Gilb.  Ten. 
157>  329.  1  Watk.  on  Cop.  45.  But 
this  is  only  since  copyholders  ceased 
to  be  mere  tenants  at  will. 

The  estate  of  a  copyholder^  prior 
to  the.  period  of  its  assuming  that 
permanent  qualityj  which  time  and 
custom  have  established^  has  been» 
and  not  inaptly,  compared  to  a  use  of 
a  freehold  at  common  law.  Bacon 
in  his  reading  on  the  Statute  of  Uses^ 

[p.  16.2  ^7^»  *'  ^^^  ^^^  inception 
and  progression  of  uses^  I  have  for 
a  precedent  in  them  searched  other 
"  lawsy  because  states  and  common* 
"  wealths  have  common  accidents ; 
**  and  I  find  in  the  civil  law,  that 
'*  that  which  cometfa  nearest  in  name 
'<  to  the  use,  is  nothing  like  in  mat- 
"  tier,  which  is  msus  fructut :  for 
'^  usus  Jrucius  Sf  dominium  is  with 
"  them,  as  with  us,  particular  tenancy 
"  and  inheritance.  But  that  which 
'*  resembleth  the  use  most  is  Jidd 
€omndtsio,  and  therefore  you  shall 
find  in  Justinian,  lib.  2.  that  they 
*'  had  a  form  in  testaments,  to  give 
**  inheritance  to  one  to  the  use  of  an- 
'' other,  Hasredem  comtituo  Caium; 
rogo  auiem  ie,  Caie,  ui  hoBredilatem 
'^restiiuas  Scio.  And  the  text  of 
'' the  civilians  saith,  thatfiwagreat 
"  time  if  the  heir  did  not  as  he  was 
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required,  cesiuy  que  use  had  no  re* 
medy  at  all,  until  about  the  time 
of  Augustus  C«sar  there  grew  in 
custom  a  fiattering  form  of  trust, 
for  they  penned  it  thus ;  22o^  te 
per  sahutem  AuguMi,  or  per  /brim* 
nam  Augusti,  Sfc.  Whereupon  Au- 
gustus took  the  breach  of  trust  to 
sound  in  derogation  of  himself,  and 
made  a  rescript  to  the  prcetor  to 
give  remedy  in  such  cases ;  where- 
upoA  within  the  s|3aoe  of  a  hun* 
dred  years,  these  trusts  did  spring 
and  speed  so  fast,  as  they  were 
forced  to  have  a  particular  Chan- 
cellor only  for  uses,  who  was  called 
praiorJideicommUsarius;  andi\^ 
long  after«  the  inconvenience  of 
them  being  found,  they  resorted 
unto  a  remedy  much  like  unto  this 
statute,  for  by  two  decrees  of  senate^ 
called  senatus^contuUum  TrebeUi' 
anum  4*  Pegasianum,  they  made 
eesiuj/  que  me  to  be  heir  in  sub- 
stance. I  have  sought  likewise;, 
whether  there  foe  any  thing  whidi 
maketh  with  them  in  our  law,  and 
I  find  that  Periam,  chief  baron,  im 
the  argument  of  CkudUiglis  case, 
compareth  them  to  copyholders^ 
and  aptly  for  many  respects. 
"  First,  because  as  an  use  seemetk 
to  be  an  hereditament  in  the  Court 
of  Chancery,  so  the  copyhold  seem- 
eth  to  be  an  hereditament  iji  the 
lord's  court. 

"  Secondly,  this  conceit  of  limit- 
ation hath  been  troublesome  in 
copyholders  as  well  as  in  uses  ;  f«r 
it  hath  been  of  late  dsya  qu<»»t]pj>- 
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interest  (a)^  and  that  such  reversionary  freehold  intitles  the 
lord  to  enter  in  case  of  any  forfeiture  by  the  particular  copyhold 
tenant  (b) ;  and  this  is  the  true  reason  why  the  lord's  interest 
ivill  support  a  contingent  remainder^  under  a  surrender  of 
copyholds;  but  it  does  not  by  any  means  follow,  that  such 
freehold  interest  in  the  lord,  should  operate  as  a  seisin,  (ana- 
logous to  the  seisin  of  a  feoffee  to  uses)  to  give  effect,  either  to 
a  springing  use,  or  to  a  limitation  in  iuturo,  of  the  copyhold 
interest,  when  no  prior  use  is  created ;  for  neither  in  the  instance 
of  a  fee  limited  upon  a  fee,  nor  of  a  limitation  of  the  fee  in 
futuro,  could  the  lord  enter,  without  being  considered  as  a 


1 


'*  ed,  whether  there  should  he  dowers^ 
*'  tenancies  by  the  courtesy^  intails^ 
'^  discontinuances^  and  recoveries  of 
*'  copyholds^  in  the  nature  of  inherit- 
''  ances^  at  the  common  law ;  and 
'Wstill  the  judgments  have  weighed^ 
that  you  must  have  particular  cus- 
toms in  copyholds^  as  well  as  par- 
"  ticular  reasons  of  conscience  in  use> 
and  the  limitation  rejected. 
''  And  thirdly ;,  because  they  both 
grew  to  strength  and  credit  by  de- 
grees ;  for  the  copyholder  first  had 
no  remedy  at  aU  against  the  lord^ 
and  were  AS  tenancy  at  will.  After- 
wards it  grew  to  have  remedy  in 
Chancery,  and  afterwards  against 
their  lords  by  trespass  at  the  com- 
mon law ;  and  now,  lastly,  the  law 
is  taken  by  some,  that  they  have 
remedy  by  ejeciione  Jirmmy  with  a 
special  custom  of  leasing.  So  no 
**  doubt  in  uses :  at  the  first  the 
**  Chancery  made  question  to  give  re- 
'^  medy,  until  uses  grew  more  gene- 
*'  ral,  and  the  Chancery  more  emi- 
nent ;  and  then  they  grew  to  have 
remedy  in  conscience:  but  they 
could  never  obtain  any  manner  of 
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remedy  at  the  common  law,  neither 

against  the  feoffee,  nor  against 
"  strangers ;  but  the  remedy  against 
*'  the  feoffee  was  left  to  the  subpoena; 
"  and  the  remedy  against  strangers 
'*  to  the  feoffee." 

But  as  a  use  in  a  freehold  case  is 
by  the  statute  of  27  Hen.  8.  turned 
into  a  legal  estate,  so  the  use  in  a  sur- 
render of  copyholds,  since  the  estate 
of  a  copyholder  became  alienable  and 
descendeth  uncontroUed  by  the  lord, 
is  turned  into  a  customary  l^;al 
estate,  under  which  a  demise  by  a 
copyholder,  though  void  against  the 
lord,  is  good  to  maintain  the  deda- 
ration  in  ejectment. 

(a)  But  they  are  not  distinct  in- 
terests as  to  all  purposes,  for  the  pos- 
session of  the  copyholder  is  r^arded 
as  the  lord's  possession,  and  will 
cause  a  possessio  fratrU  in  him. 
Watk.  on  Desc.  c.  1.  s.  1.  p.  51. 

{h)  But  it  is  to  be  reoollected,  that 
the  lord  could  only  retain  possession 
during  the  continuance  of  the  parti- 
cular estate,  and  that  such  forfeiture 
would  not  affect  the  interest  of  the 
persons  entitled  in  remainder. 
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trespasser,  except,  indeed,  for  a  forfeiture  of  the  whole  copy- 
hold interest,  which,  so  &r  from  supporting  the  springing  or 
future  use,  would  oi  necessity  defeat  it  altogether. 

I  cannot  myself  see  any  analogy  between  a  conveyance  to 
uses  of  freehold  property,  and  a  surrender  of  copyholds,  with 
reference  to  the  general  doctrine  of  powers,  so  far  at  least  as 
involves  the  question  whether  springing  or  secondary  uses  in 
destruction  of  prior  vested  estates,  may  be  created  by  means  of 
a  power  of  appointment  deriving  its  effect  from  the  operation 
of  the  statute  of  uses.  It  certainly  is  not  to  be  denied  that  a 
power  of  appointment  or  nomination,  to  be  executed  either  by 
deed  or  will,  may  be  created  by  a  copyhold  surrender  (a),  and 
that  such  a  power  may  be  given  to  a  wife,  and  to  be  exercised 
m  the  lifetime  of  the  husband  (b) ;  or  even  to  a  stranger  (c). 
Indeed  the  legality  of  a  power  of  appointment  over  copyholds, 
even  where  the  fee  is  limited  in  default  cf  any  ea^cise  of  the 
power,  has  been  recognized  by  the  courts  both  of  law  and 
equity  (c/). 

In  Doe  d.  Harmon  v.  Morgan  (e),  which  was  an  ejectment 

tried  before  Mr.  Justice  Heath  at  the  Assizes  for  Monmouth,  a 

verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 

Court  of  B.  R.  on  the  following  case.     iT,  L.  being  seised  in 

fee  of  the  copyhold  estate  in  question  as  heir  ex  parte  matema, 

surrendered  the  same  to  the  use  of  himself  and  his  assigns  for 

life,  with  remainder  to  the  use  of  such  persons,  and  for  such 

estates,  as  he  should  by  deed  or  will  signed  in  the  presence  of 

three   witnesses,   direct,   with  remainder  over,  in  default  of 

appointment  or  devise,  to  his  heirs  and  assigns  according  to  the 

custom  of  the  manor.     H.  L.  subsequently  at  a  Court  Baron 

of  the  manor,  surrendered  the  premises  to  the  use  of  J.  B.,  his 

(a)  See  Beat  &  Shepherd,  Cro.  (c)  Wro^s  case,    Litt.   Rep.  26. 
Jac.  199.  Holder  &  PresUm,  2  Wils.     Co.  Cop.  s.  .35.  Tr.  82. 

400.  id)  But  I  apprehend  that  the  lord  j  -'-^  ^^^  ^ 

(b)  Colter  y.  Latter,  2  P.  W,  623.  is  not  compelkble  to  accept  a  8ur-l7Kt«.K  •^ 
Driver  &  Thompson,  4  Taunt.  294;  render  creating  a  power  of  appoint-J  *^*^t^  M 
and  see  Peacock  v.  Monk,  2  Ves,  191.  ment,  to  be  executed  by  deed.  ^j' 

^Belt's  Supp.  32a-4.  {e)  7  T.  R.  103. 


Ax  1^  loot  of  Ike  soncnder  a 

made  for 
liT  ^ne  sBsmKse  i£  HOjL  and  Minnil  doe  from  jET.  L* 
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^  y.  ^^  IK  ^JBC  ii?yy  prrncK  sneveol,  tte  premims  were  to 

iiJjnv-  ae  aa  cf  die  feift  abuiemeutioned 
y.  £.  v^s  ^ooncxa  ad3:]!ljed  tcfmiL  After- 
y.  iBL  aEf£.  JDi£  lae  jjitMiiaA  jinarmifil  to  Im  infimt  son 
BSaBKrr  isr  y.  R.  He  ■wTj.igf  money  wm  paid  by 
H^L.u,^tt  nrrxrjt  cf  /.  B.  die  bOxr.  J.  B.  the  infant 
xiyemed  pcmcmblj  bi^sre  ibe  jord  cf  t2ie  mmar  out  of  court, 

8::ii  vas  ar/ . ;":.«  leracu  szi£  L uwSziseJT  aftennaids,  by  virtue 

(/  ao  odtr  c£  iht  Cccrt  c£  Oauueii,  garrendcced  to  the  use 
of  the  amd  E.LmHi  Inn  and  mssens,  atrmiBug  to  the  custom 
of  the  woaoaTy  who  at  a  scbacqneirt  isoait  was  admitted 
aocordnrstr,  and  afterwards  died  intestate.  S.  H.  one  of  the 
plaintifi,  was  the  pstenal  heir  of  H.  h^  and  the  defendant 
was  his  maternal  heir.  The  qucstian  was,  whetho*  on  the 
death  iA  H.  I^  the  |ii«uibes  desmded  to  his  m^mal  or 
patcrmd  heir.  The  Comisel  fox  the  defendant  observed,  that 
the  only  ground  on  winch  he  ooold  rest  the  defendant's  title 
was^  that  the  legal  estate  remained  in  //.  X.  notwithstanding 
the  surreoder  to  J.  B.  the  mortgagee,  who  had  an  equitable 
mterest  only.  For  at  the  time  of  sodi  surrender,  H.  L.  had 
only  an  estate  for  life,  with  a  power  of  appcantment  by  deed,  or 
win  attested  by  three  witnesses;  and  no  such  appointment 
having  been  made,  the  legal  estate  was  not  divested  fixmi  him 
by  the  surrender  in  fee  to  y  B.  the  fether,  unless  it  could 
operate  upon  the  levenion  in  fee  in  default  of  appointment. 
The  defendant,  therefore,  as  heir  ex  parte  matemd,  was  entitled, 
according  to  the  case  of  Abbai  v.  Burton,  Salk.  590.  Lord 
Kenyan,  C.  J.  **  If  it  were  material  to  decide  that  point  in 
this  case,  I  should  think,  that  an  appointment  by  H,  Z.  by 
deed  would  have  been  good,  though  not  executed  in  the  presence 
of  three  witnesses,  and  that  that  number  of  witnesses  only 
applied  to  an  appointment  by  will.  But  it  is  immaterinl  to 
consider  that  point  here«    The  surrender  in  favour  of  J.  B.  the* 
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mortgagee  was  not  merely  of  an  equitable,  but  of  the  legal 
estate ;  J.  B.  was  admitted  in  fee  under  itj  and  his  heir  at  law 
surrendered  to  H.  L.  in  fee.  This  then  is  like  a  feoffment  and 
refeoffment  (a),  which,  it  has  been  long  settled,  breaks  the  line 
of  descent ;  and  consequently  the  lessor  of  the  plaintiff  who  is 
the  heir  ex  parte  patemd,  is  entitled  to  recover." 

It  is  clear  therefore  that  had  H.  L.  made  an  appointment  of 
the  customary  fee  simple  of  the  estate  in  question  to  a  stranger, 
pursuant  to  the  above  power,  such  appointment  would,  in  the 
opinion  of  Lord  Kenyon,  have  displaced  the  fee  limited,  in 
default  of  appointment,  to  the  heirs  of  H*  L. 

The  case  of  Boe  d.  Buxton  ^  Wife  v.  Dvmt  (b),  has  been 
considered  as  an  authority  not  only  in  favour  of  a  power  of 
appointment  in  a  surrender  of  copyholds,  and  a  limitation  over 
in  fee  for  want  of  any  exercise  of  the  power,  but  also  of  a 
limitation*  of  one  fee  upon  another  on  a  contingency.  It  was 
an  ejectment  for  copyhold  lands  in  H.  in  Norfolk,  and  the 
following  case  was  reserved  for  the  opinion  of  the  Court  of 
C.  B. — S*  S.  widow,  a  copyholder  in  fee,  surrendered  in  court, 
to  tlie  use  of  her  son  J.  S.  and  Elizabeth  his  wife  during  their 
lives,  and  the  life  of  the  longer  liver  of  them,  and  after  the 
decease  of  the  survivor  of  them,  to  their  child  or  children,  male 
or  female,  in  such  proportion,  &c.  and  for  such  estate,  &c.  as  the 
parents  or  the  survivor  should  by  any  surrender  or  surrenders 
thereof,  and  according  to  the  custom  of  the  manor,  or  by  his  or 
her  last  vnll  and  testament,  direct,  declare,  limit,  or  appoint, 
and  for  want  of  such  direction,  &c.  then  to  all  and  every  the 
child  and  children  of  the  said  J.  S*  and  Elifuxbeth  his  wife,  and 
their  heirs,  equally  to  be  divided  between  them  as  tenants  in 
common,  and  not  as  joint  tenants ;  andjbr  want  of  sfuch  issue, 
then  to  the  right  heirs  of  the  said  J.  S.  for  ever.  J.  S*  and 
EUxabeth  his  wife  were  at  the  same  court  admitted  tenants,  to 
hold  according  to  the  uses  aforesaid,  and  J.  S.  immediatdy 
afterwards  surrendered  the  premises  to  the  uses  of  his  will. 

(a)  Ante,  p.  56.  (b)  2  Wils.  336. 
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Elizabeth  S.  died^  and  /.  S.  her  husband,  who  survived  her, 
by  his  will  devised  to  his  daughter  S.  S.  and  her  heirs  for  ever 
when  she  attained  the  age  of  twenty-one  years,  all  his  messuages, 
lands,  tenements,  and  hereditaments,  in  H.  aforesaid,  and  if  she 
died  before  she  should  attain  twenty-one,  then  he  devised  the 
said  hereditaments  unto  his  sister  Ann  Dunt,  the  wife  of  Thomas 
Dunt,  of  H.  aforesaid,  and  her  heirs  for  ever,  subject  to  the  fol- 
lowing condition,  viz.  in  case  her  said  sister  Ann  should  at  any 
time  when  she  was  possessed  of  the  said  messuages  and  lands, 
make  sale  thereof  to  any  person  or  persons,  then  his  will  was 
that  the  said  Ann  his  sister,  did  pay  to  his  brother  the  sum  of 
50/.,  out  of  the  money  arising  by  such  sale.  </.  S.  died  and 
left  only  one  child,  his  daughter  S.  S.y  by  his  said  wife  Elizabeth, 
who  on  her  father's  death  took  possession  of  the  premises,  and 
died  seised  in  1765,  an  infant. — Mary,  the  wife  of  Thomas 
Buxton,  (the  lessor  of  the  plaintiff)  was  the  cousin  and  heir  of 
S.  S.  the  infant,  and  Thomas  Dunt,  the  defendant,  was  hus- 
band of  Ann  Dunt  the  sister  and  devisee  of  the  testator  J.  S* 
The  question  for  the  opinion  of  the  court  was,  whether  the 
plaintiff  as  lessee  of  Thomas  Buxton  and  Mary  his  wife,  in 
right  of  the  said  Mary,  the  heir  of  S.  S.  the  infant,  was  intitled 
to  recover  in  the  ejectment.  And  the  whole  court  were  clearly 
of  opinion,  that  J.  S.,  the  testator,  had  no  power  or  authority 
to  make  the  will  and  surrender  as  above,  but  that  there  being 
only  one  child  of  the  testator  by  his  late  wife,  that  child  was  in- 
titled  to  the  whole  of  the  premises  in  fee ;  and  Mary  Buxton 
being  her  heir  at  law,  the  plaintiff  had  judgment. 

It  is  true  that  the  court,  in  the  last  case,  did  not  express  any 
suspicion  of  the  legality  of  the  power  of  appointment,  but  it  is 
worthy  of  remark,  that  this  case  was  determined  on  the  dr* 
cumstance  of  there  being  only  one  object  of  the  power,  and  that 
the  validity  of  it,  or  of  the  limitation  over  in  default  of  any. 
exerdse  of  the  power,  was  not  brought  into  question,  the  child 
being  clearly  intitled  to  the  fee. 

In  the  case  of  Lord  Kensington  v.  ManseJl  (a),  the  lord  of 

(a)  13  Ves.  240. 
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the  manor  sought  by  his  bill  in  equity,  to  discover  the  exact 
purport  of  an  instrument  of  appointment^  and  to  have  the  be- 
nefit of  it  upon  a  trial  of  an  action  in  ejectment^  for  the  satis- 
faction of  his  fine,  under  9  Geo.  1.  c.  29.  The  facts  disclosed 
by  the  case  were  these.  Upon  the  marriage  of  W.  B.,  a  copy- 
holder in  fee,  in  1768,  some  deed  or  deeds,  or  writings,  were 
executed  by  him,  whereby  he  covenanted  to  surrender  the  copy- 
hold estate  in  question,  to  the  use  of  himself  for  life,  with  re- 
mainder to  trustees  to  preserve  contingent  remainders,  remain- 
der to  his  intended  wife  for  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders  ;  remainder  to  the  use  of  any  one, 
two,  or  more  child  or  children  of  the  marriage,  in  such  shares, 
and  for  such  estates,  and  with  such  limitations  and  provisions, 
as  the  said  W.  B.  should  by  deed  or  will  appoint ;  and  in  de- 
fault of  such  appointment,  to  the  use  of  all  and  every  the  child 
and  children  in  tail  general ;  and  in  default  of  issue  of  the  mar- 
riage, to  W.  B.  and  his  heirs* 

On  the  11th  April  1768,  W.  B.  made  a  surrender  of  the 
copyhold  premises,  and  was  again  admitted  to  the  uses  of  the 
settlement,  and  he  did  not  on  such  re-admission  pay  any  fine, 
as  he  had  paid  his  fine  on  his  former  admission.  In  1799 
W.  B.  in  pursuance  of  the  power  of  appointment  vested  in  him 
by  the  settlement,  and  in  contemplation  of  a  marriage  between 
Elizabeth  his  only  daughter  and  M.  D.  il/.,  executed  some 
deed  or  deeds,  appointing  all  the  copyhold  premises  to  or  for 
the  benefit  of  his  said  daughter,  or  her  intended  husband,  and 
her  issue,  whereby  (according  to  the  statement  in  the  bill),  the 
daughter  became  intitled  to  an  estate  for  life,  or  some  larger 
estate  expectant  on  the  determination  of  the  estate  for  life  of 
W.  B.  It  further  appeared  by  the  bill  that  the  marriage  took 
pbce,  and  that  W.  B.  died  in  1803,  whereupon  M.  D.  M. 
and  his  wife,  or  he  in  her  right,  entered  ;  and  at  a  court  held 
the  20th  July  1803,  the  homage  presented  the  death  of  Pf.  B., 
of  wMch  presentment  M.  D.  M.  and  his  vdfe  had  notice ;  and 
on  the  2l8t  October  1803,  Elizabeth  M.  was  admitted  by 
attorney,  pursuant  to  the  Act  of  9  Geo.  1.  c.  29.,  and  a  fine 
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was  aoocM'dingly  asseased  bj  the  lord  for  such  admission,  which 
M.  D.  M.  and  his  wife  refused  to  pay.  In  Hilary  term  1804, 
the  lord  brought  an  ejectment,  and  at  the  trial  Lord  EUen^ 
borough  ruled,  that  it  was  necessary  for  the  plaintiff  to  produce 
in  evidence  the  deed  of  appointment,  under  which  Elizabeth 
M*  became  intitled  to  be  tenant ;  and  the  plaintiff  not  being 
able  to  produce  the  deed,  to  shew  that  JElizabeth  M,  was  en- 
titled to  the  estate  according  to  the  terms  of  the  admission,  was 
nonsuited* 

The  defendants  put  in  a  general  demurrer  to  the  above  bill 
of  discovery.  Upon  the  hearing  Lord  Eldon,  C,  after  noticing 
that  the  Act  of  9  Geo.  1.  seemed  only  to  go  to  the  case  where 
the  wife  came  in  by  descent  or  surrender  to  will,  observed,  that 
he  should  have  thought  under  the  Act,  that  it  was  better  not 
to  produce  the  deed  of  appointment.  That  the  opinion  of  the 
court  might  have  been  taken,  upon  what  i^peared,  whether 
Mrs.  M.  was  such  a  feme-covert  as  took  under  the  scope  of  the 
Act ;  and  whether^  the  lord  having  admitted  her,  the  fine  which 
should  have  been  paid  by  the  tenant  for  life,  became  payable 
by  those  in  reminder.  That  the  lord  admitting  had  a  right 
previously  to  call  upon  the  person  daiming  to  be  admitted,  to 
state  the  uses  of  the  settlemait,  and  then  had  no  occasion  to 
look  at  the  deed.  That  even  an  appointee  would  be  nothing  more 
than  a  person  in  remainder  under  the  settlement  That  if  it 
appeared  upon  ihe  court  roll,  that  W.  B,  was  admitted  under 
the  settlemimt,  hb  lordship  could  not  imagine,  how  the  instru- 
meant  in  question  at  Nisi  Prius,  was  not  evidence  for  the  de- 
fendant, instead  of  for  the  plaintiff.  That  he  should  have  held, 
that  there  was  not  an  i^pointment,  until  an  appointment  was 
proved ;  and  that  it  was  upcm  those  who  were  to  diss^point 
the  lord  of  his  fine,  to  produce  that  s^ement,  not  iq>on  the 
plainti£&  That  the  feet  of  such  a  settlement  as  in  the  bill 
stated,  and  an  admission  to  the  uses  of  that  settlement,  was 
admitted. 

Lord  Eldon,  after  hearing  the  arguments  in  suf^rt  of  the 
demurrer,  and  of  the  counsel  for  the  plainti£^  asked  if  the  case 
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mast  not  go  upon  this ;  that  the  party  taking  under  the  deed, 
if  there  Vfos  an  admission  of  the  tenant  for  life,  there  was  no 
occasion  for  a  farther  admission  ?   might  it  not  therefore  be 
studiously  omitted  ?     His  lordship  further  observed,  that  his 
difficulty  was,  that  the  estate  of  the  feme-covert  ought  to  have 
been  taken  by  the  court  upon  the  ejectment,  to  be  an  estate 
vested  in  default  of  appointment,  until  it  was  shown,  that  there 
was  an  appdntment     That  he  was  much  struck  with  this  diffi^ 
culty,  taking  it  to  be  the  case  of  a  feme-covert  within  the  Act, 
and  that  the  appointment  would  take  her  case  out  of  the  Act. 
That  if  the  lord  had  admitted   her  either  heir  general,  or 
according  to  any  other  estate  capable  of  being  defeated  only 
by  an  appointment  made,  the  plaintiff  should  have  recovered 
in  the  ejectment,  unless  an  appointmait  was  shown;  for  it 
could  not  be  said  to  exist,  until  its  existence  was  proved,  and 
that  it  was  for  the  defendant  to  prove  it     That  if  it  were 
shown,  that  she  was  not  admitted  according  to  the  Act,  then 
the  nonsuit  was  right.     But  bow  was  it  incumbent  upon  the 
plaintiff  to  prove  that  appointment  ?     That  when  the  tenant 
for  life  came  on  behalf  of  himself,  and  all  in  remainder  and  re* 
version,  if  the  lord  did  not  take  the  fine,  he  could  not  after- 
wards insist  upon  the  fine  from  those  in  remainder.     That  the 
lofd  might  apportion  the  fine  among  the  different  parcels  of 
the  inheritance  :  but  it  was  not  possible  to  say  the  tenant  for 
life  should  pay  nothing,  and  those  in  remainder  should  pay  the 
whole.     That  the  appointee,  when  once  become  such,  was  the 
same  as  if  originally  named  in  the  first  instrument :  the  ap- 
pointment being  only  an  instrument  enabling  him  to  succeed 
under  the  first  instrument.     Lord  Eldan  afterwards  stated, 
that  he  had  not  been  able  to  get  information  from  the  quarter 
he  expected,  as  to  what  passed  at  the  trial,  but  he  had  received 
information  sufficient  to  aseertain,  that  the  bill  did  not  accn* 
rately  state  the  transactions  in  the  case.     The  order  was,  that 
the  demurrer  should  be  allowed  :  the  plaintiff  to  be  at  liberty 
to  amend  the  bfll.     This  was  accordingly  done  by  introducing 
at  length,  the  surraider  made  by  W.  B,,  stating  specifically 
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the  uses  of  the  settlement,  and  a  subsequent  presentment, 
stating  the  deed  of  appointment,  by  which  fV.  B.  appointed 
the  premises  to  Mrs.  M.,  his  daughter  and  only  surviving 
child,  her  heirs  and  assigns  for  ever,  subject  to  his  estate  for 
life.  A  general  demurrer  was  also  put  in  to  the  amended  bill, 
which  was  argued  before  Lord  Erskhie,  C,  who  allowed  it,  on 
the  ground  that  the  act  of  9  Geo.  1.  c.  29.  providing  for  the  ad- 
mission of  infants  and  femes-covert,  was  confined  to  the  title  by 
descent  or  surrender  to  the  use  of  a  will.  Nothing  of  import- 
ance fell  from  his  lordship  on  the  principal  point,  beyond  the 
expression  of  a  clear  opinion,  that  an  appointee  of  the  copy- 
hold under  the  power,  would  be  on  the  footing  of  a  person 
in  remainder  (a). 

The  only  observation  I  think  it  necessary  to  make  on  the 
last  case,  is,  that  no  question  was  raised  as  to  the  validity  of 
the  power  of  appointment,  and  that  none,  in  my  opinion,  could 
have  been  raised  upon  it,  as  far  as  any  exercise  of  the  power 
fell  short  of  an  absolute  disposition  of  the  whole  customary  fee- 
simple  ;  and  as  the  limitation  over,  in  default  of  appointment 
to  W.  B.  and  his  heirs,  was  inoperative,  the  estate  continuing 
in  him,  (subject  to  the  previous  uses  of  the  surrender,)  as  part 
of  his  old  reversion,  even  an  appointment  in  fee  would  not  have 
had  {he  efiect  of  displacing  the  estate  of  a  remainder  man  in 
fee. 

And  I  must  here  again  remind  the  reader,  that  a  surrender 
neither  Vests  an  immediate  estate  in  the  surrenderee,  nor  creates 
a  seisin  in  the  lord  to  supply  a  use,  and  this  material  distinction 
between  a  conveyance  of  freeholds  since  the  stat.  of  Hen.  8., 
and  a  surrender  of  copyholds,  may  serve  to  show,  that  a  power 
of  appointment  over  copyholds  may  exist  consistently  with  the 
position,  that  such  a  power  cannot  be  made  the  medium  of 
springing  and  secondary  limitations,  in  imitation  of  the  practice 
in  freehold  cases.  On  the  admission  of  the  surrenderee  of  copy- 
hold land,  he  becomes  seised  of  the  estate  limited  to  him  by  the 
surrender,  rather  as  the  nominee,  than  as  the  assignee  of  the 

(a)  See  further  as  to  this  case  post.  tit.  *  Fine.' 
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interest^  of  the  surrenderor^  a  surrender  being  in  its  nature  an 
authority  or  direction  only  to  the  lord,  to  admit  this  or  that 
particular  person  (a) ;  and  whether  it  authorises  the  admission 
of  A.,  or  of  such  person  as  A.  shall  name  to  fill  the  tenancy 
intended  to  be  vacated  by  the  surrender,  can  be  of  no  im* 
portance. 

It  must  however  be  conceded,  that  this  right  of  nomination, 
when  given  to  a  stranger,  or  when  reserved  to  the  copyholder 
himself  to  be  exercised  by  deed,  the  fee  being  limited  over  to  a 
stranger  in  default  of  any  appointment,  somewhat  militates 
against  the  position,  that  a  fee  is  not  capable  of  being  limited 
upon  a  fee  in  an  immediate  surrender  of  copyholds ;  and  it  may 
perhaps  afford  a  case  of  exception  to  that  rule ;  but  it  by  no 
means  would  seem  to  follow,  that  a  power  of  appointment  of  copy* 
holds  is,  as  a  general  legal  maxim,  to  be  assimilated  to  a  power  of 
appointment  of  freeholds  under  the  operation  of  the  statute  of 
uses,  so  that  such  springing  and  shifting  uses  and  powers,  as  are 
allowable  in  freehold  cases,  and  which  derive  their  legal  effect  out 
of  the  seisin  of  the  feoffee  or  releasee  of  the  inheritance,  may  be 
created  in  a  surrender  of  copyholds,  where  the  statute  has  no  ope* 
ration  (b) :  And  even  with  respect  to  the  power  of  appointment 
or  nomination  in  copyhold  cases,  it  may  be  very  doubtful, 
whether,  after  the  tenancy  is  filled  by  an  admission  to  the  whole 
customary  fee-simple  under  a  surrender  of  copyholds,  such 
estate  in  fee  could  be  displaced  by  the  exercise  of  an  antecedent 
power  of  appointment  created  by  the  same  surrender ;  and  al- 
though it  should  be  thought  that,  from  the  peculiar  nature  of 
a  surrender,  this  mode  of  limiting  a  fee  upon  a  fee  in  copyhold 
cases  is  allowable,  yet  I  submit  that  it  would  be  far  from  esta- 
blishing that  one  fee  may  be  substituted  for  another  by  an 
immediate  surrender,  through  the  medium  of  a  limitation  in 
the  nature  of  a  power  of  revocation  and  new  appointment  of 
Dses,  unknown  to  the  common  law,  but  which  has  been  introduced 
into  settlements  of  freehold  property,  since  the  stat  of  27  Hen.  S. 

(a)  Ante,  p.  187-  (^)  See  Atherley  on  Marr.  Sett.  p.  570. 
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The  reader's  attention  is  here  called  to  the  recent  case  of 
Boddington  &  Ahemethy  sent  by  the  M.  R.  for  the  opinion  of 
the  Court  of  King's  Bench  (a),  which  is  thought  to  be  an  au- 
thority^ that  shifting  and  springing  limitations  are  allowable  in 
surrenders  of  copyholds^  through  the  medium  of  a  power  of  ap- 
pointment, on  the  ground  that  no  rule  of  law  is  thereby  contra- 
vened, in  as  much  as  a  surrender  does  not  operate  as  a  convey- 
ance by  transmutation  of  possession. 

The  case  of  Boddington  &  Abemethy  was  in  effect  this. 
A.  F.,  spinster,  was  seised  in  fee  simple  of  a  freehold  estate, 
and  was  also  seised  in^^^  tail  of  a  copyhold  estate  held  of  the 
manor  of  EnlBeld ;  and  on  her  marriage  with  W.  R.  conveyed 
the  freehold  property  to  T.  F.  and  /•  R.  their  heirs  and  ass^ns, 
to  the  use  of  W.  R.  for  life,  with  remainders  over,  and  with  a 
proviso  and  declaration  that  it  should  be  lawful  for  T.  F.  and 
J.  R.,  or  the  survivor  of  them,  or  the  heirs  of  the  survivor,  at 
any  time  or  times  thereafter,  at  the  request  and  with  the  ooiw 
sent  and  approbation  of  W.  R.  and  A.  F.,  or  the  survivor^ 
during  their  lives  and  the  life  of  the  survivor  (testified,  &c.),  ta 
dispose  of  and  convey,  either  by  way  of  sale  for  a  valuable  con- 
sideration in  money,  or  in  exchange  for  or  in  lieu  of  other  ma* 
nors,  &c.  of  equal  value,  all  or  any  of  the  manors,  &c*,  unto  any 
person  or  persons  whomsoever,  and  that  for  the  purpose  of  ef* 
fecting  such  disposals  and  conveyances,  but  not  for  any  other 
purpose,  it  should  be  lawful,  if  it  should  he  thought  necesuury 
or  reqtdsite,  for  T.  F.  and  J.  R.,  and  the  survivor  of  them,  or 
for  the  heirs  or  assigns  of  such  survivor,  upon  such  request  and 
with  such  consent  and  approbation  as  aforesaid,  by  any  deed  or 
instrument  in  writing  to  be  sealed  and  delivered,  &c.,  to  revoke^ 
determine,  and  make  void  all  and  every  the  uses,  &c.  in  the 
indenture  of  release  limited,  &c.  of  the  hereditaments  so  to  be 
sold  or  exchanged,  and  by  the  same  or  any  other  deed  or  in^ 
strument  in  writing,  to  be  so  sealed,  &c«,  and  with  such  consent 
and  approbation  as  aforesaid,  to  limit  and  appoint  the  heredita* 

(a)  See  5  Barn.  &  Cress.  776.    8  Dow.  &  Ry.  696. 
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ments  whereof  the  uses  should  be  so  revoked,  either  unto  the 
purchaser  or  purchasers,  or  to  the  person  or  persons  making 
such  exchange  or  exchanges,  and  to  his,  her,  and  their  re- 
spective heirs  and  assigns,  or  otherwise  to  limit,  &c.  such  new 
or  other  use  or  uses,  &c.  of  and  concerning  the  same  heredita- 
ments as  should  be  necessary  or  requisite  for  effecting  such  sale 
or  exchange.  And  by  the  same  indenture  A.  F.  covenanted  to 
make  such  surrender,  and  suffer  such  recovery  in  the  copyhold 
court,  as  were  necessary  to  extinguish  her  estate  tail,  and  bar 
all  remainders  expectant  thereon,  and  for  surrendering,  &c.  the 
same,  according  to  the  custom  of  the  manor,  to  the  same  uses, 
and  subject  to  the  same  powers,  as  were  before  limited  as  to 
the  freehold  estates.  After  the  marriage  a  surrender  was  made, 
and  a  recovery  duly  suffered  of  the  copyhold  estate  pursuant  to 
the  above-4nentioned  covenant  The  demandant  was  admitted 
in  the  usual  form,  and  immediately  surrendered  to  the  uses  and 
subject  to  the  powers  contained  in  the  indenture  of  release ; 
and  thereupon  W.  R.  was  admitted  tenmU  for  life  of  the  said 
copyhold  estate.  By  deed  of  release  and  appointment  of  16th 
July,  1805,  between  T.  F.  and  J.  R.  of  the  first  part,  W.  R. 
and  A.  his  wife,  of  the  second  part,  S.  B,  of  the  third  part,  /.  W. 
of  the  fourth  part,  the  Rev.  J.  R.  of  the  fifth  part,  and  A.  W. 
of  the  sixth  part,  T.  F.  and  J.  R.,m  consideration  of  1320/., 
being  a  reasonaUe  price  in  that  behalf,  to  them  paid  by  S.  B. 
with  the  consent  and  approbation  and  at  the  request  of  W*  R. 
and  A.  his  wife,  testified,  &c.,  and  by  virtue  of  the  powers  by 
the  first  mentioned  indenture  given,  sold  the  s£ud  copyhold  pre- 
mises to  8.  B.  in  fee :  And  in  pursuance  of  the  powers  to  them 
given  by  the  same  indenture  and  the  surrender,  revoked  the 
uses,  &c.  to  which  the  said  copyhold  premises  had  been  sur«- 
rendered,  and  did  thereby  limit  and  appoint,  that  all  the  said 
copyhold  premises  should,  immediately  after  the  sealing  and  de- 
livery of  the  said  indenture  of  release  and  appointment,  be  and 
remain  to  the  use  of  S.  B.  lus  heirs  and  assigns ;  and  W.  R.  for 
himself  and  A.  his  wife  did  covenant  with  S.  B.  to  surrender  or 
cause  to  be  surrendered  the  said  copyhold  hereditaments,  to  the 

q2 
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use  of  S.  B.  his  heirs  and  assigns.  On  22d  August,  1805, 
TV.  R.  surrendered  the  copyhold  premises  to  the  use  of  T.  F. 
and  J.  R.  their  heirs  and  assigns,  ttpon  the  trusts  of  the  settle- 
ment, and  at  a  court  held  on  the  28th  of  the  same  month  T.  F. 
and  c/1  R.  were  admitted  tenants  thereof  accordingly,  and  at 
the  same  court  8.  B.  was  admitted  in  fee  on  the  surrender  of 
the  trustees  T.  F.  and  J.  R.  (a).  In  June,  1822,  the  defend- 
ant John  Abemethy  entered  into  a  contract  with  the  plaintiff 
S.  B.  to  purchase  the  copyhold  estate,  and  a  bill  was  filed  to 
compel  a  specific  performance  of  the  contract.  The  question 
raised  for  the  opinion  of  the  Court  of  B.  R.  was,  whether  the 
plaintiff  had  an  estate  in  fee  simple,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  in  the  said  copyhold  he- 
reditaments. For  the  plaintiff  it  was  argued,  that  the  au- 
thorities were  m  favour  of  the  proposition,  that  copyholds  may 
be  surrendered  to  uses,  to  take  effect  injuturo,  and  so  as  to 
give  an  estate  in  fee  to  a  stranger,  in  destruction  of  a  previous 
fee,  copyholds  not  passing  by  transmutation  of  possession,  and 
the  freehold  remaining  in  the  lord,  and  that  as  the  reasons  for 
the  rules  of  the  conunon  law  were,  in  many  instances,  inap- 
plicable to  a  conveyance  of  copyholds,  so  the  rules  themselves 
ought  not  to  be  applied  to  those  estates,  although  it  might  be 
perfectly  true  that  surrenders  ought  to  be  construed  as  convey- 
ances at  common  law.  For  the  defendant  it  was  contended, 
that  the  power  reserved  by  the  settlement  was  at  variance  with 
the  principles  of  the  law  relating  to  copyholds,  and  would  be 
bad  in  a  common  law  conveyance  of  freeholds,  and  that  the 
same  construction  must  take  place  on  a  surrender  of  copyholds, 
as  in  a  conveyance  at  common  law,  and  that  even  if  a  surrender 
to  uses  to  arise  in  futuro  might  be  good,  still  that  a  power  to 
revoke  vested  estates,  and  limit  new  ones,  could  not  be  reserved 
in  a  surrender  of  copyholds.  The  judges  (Mr.  Justice  Little- 
dale  declining  to  sign  the  certificate,  not  having  heard  the  whole 
t>f  the  argument)  certified  their  opinion,  that  the  plaintiff  had 

{a)  Post,  p.  229. 
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ah  estate  in  fee  simple,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor. 

It  is  right  to  observe  that,  in  conformity  with  the  usual 
practice  in  such  cases,  no  explanation  was  given  by  the  court 
of  B.  R.  of  the  ground  of  their  opinion,  a  circumstance  which 
is  particularly  to  be  regretted  in  the  present  case,  for,  although 
it  is  highly  probable,  with  reference  to  the  argument  adduced 
on  the  part  both  of  the  plaintiff  and  the  defendant  in  the  suit 
in  equity,  that  the  decision  of  the  Court  was  formed  upon  the 
broad  principle,  that  a  power  of  revocation  and  substitution  of 
new  uses,  is  valid  in  a  surrender  of  copyholds  to  uses  by  way  of 
strict  settlement,  so  as  to  displace  the  former  uses,  and  entitle 
the  appointee  to  admittance ;  yet  it  is  observable,  that  in  the 
principal  case,  after  the  exercise  of  the  power  of  appointment 
in  favour  of  S.  B.  (the  purchaser),  W.  iJ.,  (who  had  been  ad- 
mitted to  the  copyholds  for  Itfe,  upon  the  surrender  of  the 
demandant  under  the  customary  recovery,  to  the  uses  of  the 
deed  of  settlement,)  surrendered  the  said  copyholds  to  the  use 
of  the  trustees  of  the  settlement,  their  heirs  and  assigns,  and 
that  they  were  admitted  thereto  accordingly,  and  subsequently 
surrendered  to  S.  B.  the  purchaser,  and  that  S.  B.  took  ad- 
mitta  nee  in  fee  under  the  last-mentioned  surrender ;  so  that, 
supposing  the  legal  fee  to  have  been  acquired  by  the  trustees 
of  the  settlement  under  the  surrender  made  by  W.  R.,  the  case 
now  under  consideration,  has  no  bearing  on  the  question,  whe- 
ther a  power  of  revocation  and  appointment  over  copyholds,  is 
capable  of  being  exercised,  so  as  to  displace  prior  vested  legctl 
customary  estates ;  and  no  doubt  ever  existed  as  to  the  effect 
of  such  a  power  upon  the  equitable  fee,  the  legal  customary  fee 
being  acquired  by  the  purchaser  under  the  power,  through  the 
medium  of  the  trustees  of  the  settlement,  or  other  person  being 
at  that  period  the  lord's  admitted  tenant. 

I  have  not  overlooked  another  circumstance  mentioned  by 
Mr.  Sanders  as  favourable  to  the  limitation  of  a  fee  upon  a 
fee,  and  powers  of  revocation,  &c.  in  an  immediate  surrender 
of  copyholds,  viz.,  that  forms  of  settlements  containing  such 
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limitations,  are  to  be  found  in  ancient  books  of  precedents.  In 
the  book  called  the  English  Copyholder,  published  in  1735j; 
(page  403,)  there  certainly  is  the  form  of  a  surrender  by  J.  B. 
into  the  hands  of  the  lord,  by  the  acceptance  of  two  tenants,  to 
the  use  of  himself,  his  heirs  and  assigns,  until  the  solemnization 
of  a  marriage  then  intended  between  fF.  B.  his  son  and  C  L., 
and  after  such  marriage,  to  the  use  of  W.  B.  and  C  his  in- 
tended wife,  for  the  term  of  their  natural  life,  and  the  life  of 
the  longest  liver  of  them,  and  from  and  after  their  decease  to 
the  use  of  such  child  and  children  as  diould  be  begotten  by 
W»  B.  on  the  body  of  C,  share  and  share  alike,  and  to  the 
heirs  and  assigns  of  such  child  or  children  for  ever,  according 
to  the  custom  of  the  manor ;  and  in  default  of  such  issue, 
then  to  the  use  of  the  said  J.  B.,  his  heirs  and  assigns  for 
ever  (a). 

But  with  respect  to  the  form  copied,  in  part,  by  Mr. 
Sanders,  from  the  same  book,  p.  385,  so  far  from  being  fa- 
vourable to  the  practice  it  is  cited  in  support  of,  it  would 
appear  to  have  been  worded  with  the  impression,  that  springing 
and  secondary  uses,  and  powers  of  revocation,  &c.  could  not  be 
introduced  in  settlements  of  copyhold  property,  except  by 
vesting  the  legal  fee  in  trustees ;  for  it  is  observaUe,  that  the 
whole  legal  customary  fee  was  so  linuted  as  to  be  capable  of 
being  transferred  to  a  purchaser,  in  case  the  power  of  sale  had 
been  exercised  before  the  contingent  estates  vested,  or  during 
the  minority  of  the  persons  beneficially  entitled  under  such  con- 
tingent limitations.  The  estate  was  surrendered  by  G.  C.  the 
elder  to  such  uses  as  should  be  declared  by  a  deed  intended  to 
bear  even  date  with  the  surrender :  And  by  a  deed  purporting 
to  be  a  post  nuptial  settlement  of  copyhold  property  belonging 
to  the  said  G.  C.  the  elder ;  reciting  a  marriage  had  betweea 

(a)  And  see  2d  Vol.  Horseman's  treatise  on  Surrenders,  p.  54.    And 

Preced.  472-^;  3d  Vol.  440-1.   Ja-  see  Roe  &   Griffits,  4  Burr.  1952. 

cob's   Court   Keeper,  [^7tH  Ed.]  p.  Thrusiout  v.  Cunning/iamy  2  Sir  W. 

226.  Calth.  Read.  31, 32,  [qu.  p.  25,  Bl.  1046.     Ante,  pp.  207,  208. 
2d  £d.[]  cited  by  Mr.  Sanders  in  his 


dH.  IV.^  09   SURRENDER.  231 

• 

G.  C.  the  younger  and  J.  C.  then  his  wife,  and  that  in  con- 
sideration thereof,  and  of  the  portion  paid  by  Sir  W.  J.  (father 
of  the  said  /.  C)  the  said  G.  C.  the  elder  did  covenant  to 
make,  and  had  accordingly,  on  the  day  of  the  date  of  the  same 
deed,  made  the  aforesaid  surrender  ;  It  was  witnessed,  that  in 
consideration  of  the  said  marriage  and  portion,  and  for  the 
settling,  &c.  the  said  G.  C.  the  elder  did  limit,  declare,  and 
appoint,  and  it  was  by  all  the  parties  thereto  limited,  declared, 
and  appointed,  that  the  said  surrender  should  enure  to  the 
uses,  &c.  after  mentioned,  viz..  To  the  use  and  behoof  of  the 
said  G.  C.  the  younger  for  his  natural  life,  and  after  his  de- 
cease to  the  use  of  the  said  /.  his  wife  for  her  natural  life,  in 
part  of  her  jc»nture,  and  after  the  decease  of  the  longer  liver 
of  them,  the  said  G.  C.  the  younger  and  J.,  to  the  use  and 
behoof  of  the  said  Sir  W.  J.,  and  F.  J.,  A.  B.,  Sir  J.  P.,  and 
Sir  R.  P.,  their,  &c,  [^executors  and  administrators]]  for  the 
term  of  200  years,  upon  the  trusts  after  expressed,  and  subject 
thereto,  to  the  use  and  behoof  of  the  said  Sir  fV.  J.  his,  &c. 
[[heirs  and  assigns^,  upon  trust  and  confidence  to  permit  and 
suffer  the  first  uid  other  son  and  sons  of  the  said  G.  C.  the 
younger  by  the  said  J.  his  wife  successively  and  according  to 
seniority,  and  the  heirs  male  of  their  respective  bodies,  to  re- 
ceive the  rents  and  profits  thereof,  and  for  default  of  such 
issue,  upon  the  like  trust  for  the  benefit  of  an  after-born  son  or 
sons  of  the  said  G.  C  the  younger  by  the  said  i/.,  and  the 
heirs  male  of  his  and  their  body  and  bodies  successively,  and 
for  defatdt  of  such  issue,  upon  further  trust  and  confidence, 
that  the  said  Sir  W.  J.  Ms  heirs  and  assigns ,  should  surrender 
the  premises  to  the  use  and  behoof  of  the  said  F.  J.,  A.  J?., 
Sir  /.  P.  and  Sir  R.  P.,  their,  &c.  [[executors  and  adminis- 
trators]] for  the  term  of  300  years,  upon  the  trusts  after  ex- 
pressed, and  subject  thereto,  upon  further  trust  and  confidence 
that  the  said  Sir  W.  /.,  his  heirs  and  assigns,  should  surren- 
der'ihe  premises  to  the  use  and  behoof  of  the  said  G.  C  the 
elder,  his  heirs  and  assigns  for  ever.  And  after  declaring  the 
trusts  of  the  aforesaid  respective  terms  of  200  years  and  300 
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years,  the  following  provisoes  were  inserted  in  the  said  settle- 
ment, viz.  **  Provided  always,  and  it  is  covenanted,  declared 
and  agreed,  by  and  between  all  the  said  parties  to  these  pre* 
sents,  and  it  is  the  true  intent  and  meaning  of  them  and  every 
of  them,  and  of  these  presents,  and  it  is  hereby  declared,  li- 
mited, and  appointed,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  G.  C.  the  younger,  and  the  said  G.  C*  the  younger 
shall  have  full  power  and  authority  by  any  deed  or  deeds,  writing 
or  writings,  to  be  by  him  sealed  and  subscribed  in  the  presence  of 
three  or  more  credible  witnesses,  to  declare,  limit,  or  appoint,  the 
said  copyhold  messuages,  &c,  and  every  or  any  part  or  parcel 
thereof,  to  any  woman  or  women  that  he  the  said  G.  C.  the  younger 
shall  happen  to  marry,  for  the  term  of  the  life  and  lives  only  of 
such  woman  or  women,  for  her  and  their  respective  jointure  or 
jointures,  or  livelihood,  and  in  lieu  of  her  dower  and  thirds  at  the 
common  law ;  and  it  is  hereby  declared,  liqiited,  and  appointed, 
that  the  said  surrender  hereinbefore  recited  as  to  the  said  mes- 
suages, and  other  the  last-mentioned  premises,  from  and  after  such 
declaration,  limitation,  and  appointment,  of  the  said  G.  C.  the 
younger,  shall  be  and  enure,  to  the  use  of  the  said  woman  or 
women  from  the  time  as  he  shall  happen  to  marry,  for  and 
during  her  or  their  natural,  life  or  lives,  for  their  respective 
jointure  or  jointures,  or  livelihood,  as  aforesaid,  any  thing 
herein  to  the  contrary  in  anywise  notwithstanding. 

**  Provided  always,  and  it  is  further  covenanted^  dedared,  and 
agreed,  by  and  between  all  the  said  parties  to  these  presents, 
and  the  true  intent  and  meaning  of  them  and  of  these  presents, 
and  of  the  said  surrender,  was  and  is,  that  if  the  said  G.  C.  the 
younger,  and  /.  his  wife,  or  the  survivor  of  them,  by  and  with 
the  advice  and  consent  of  the  said  Sir  W.  J.  and  G.  C.  the 
elder  during  their  joint  lives ;  and  if  it  shall  happen  that  the 
said  Sir  tV.  </.  shall  die  first,  then  after  the  decease  of  the  said 
Sir  W.  J.  by  and  with  the  advice  and  consent  of  the  said  G.  CL 
the  elder,  with  F.  J.  and  A.  B.  or  either  of  them ;  and  if  it 
shall  happen  that  the  said  G.  C  the  elder  shall  die  before 
the  said  Sir  W.  J.,  then  after  the  decease  of  the  said  G.  C.  the 
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elder^  by  and  with  the  advice  and  consent  of  the  said  Sir  W.  J. 
with  the  said  Sir  /.  P.  and  Sir  R.  P.  or  either  of  theni^  shall 
be  minded  to  sell  and  dispose  of  the  said  premises  in  S.  afore- 
said^ or  any  part  thereof^  that  then  and  in  such  case  it  shall 
and  may  he  lawfuL  to  andfer  the  sfiid  6.  C.  the  younger  and 
J.  his  wife,  and  the  survivor  of.  them,  and  the  said  Sir  W.  J. 
to  surrender  the  said  pretdses,  aU  or  any  part  thereof  as 
shall  he  agreed  to  as  aforesaid,  into  tlw  hands  of  tlie  lord  of 
the  said  manor  of,  Sfc.  to  such  person  and  persons,  and  for 
such  estate  and  estates,  and  to  such  uses,  intents,  and  pur- 
poses, as  by  the  said  G.  C.  the  younger  and  J.  his  wife,  or 
the  survivor  of  them,  by  and  with  the  consent  aforesaid, 
shall  be  limited  and  declared,  and  that  such  surrender  or 
surrenders  of  the  said  premises,  or  any  part  thereof,  by 
the  said  G.  C.  the  younger  and  J.  his  wife,  or  the  survivor 
of  them  and  the  said  Sir  W.  J.,  and  the  estate  and  estates, 
uses,  intents,  and  purposes,  limited  and  declared  thereupon, 
shall  be  good  and  effectual  in  law  to  all  intents  and  purposes, 
any  thing  hereinbefore  to  the  contrary  in  anywise  notwith- 
standing/* 

[[Then  follows  the  usual  direction  for  the  investment  of  the 
monies  arising  from  sale  in  the  purchase  of  other  estates ;  and 
that  the  respective  limitations  by  virtue  of  the  several  powers 
should  take  effect  according  to  priority  of  time  in  the  creation 
thereof,  without  regard  to  the  order  of  such  powers ;  with  co- 
venants from  G.  C  the  elder  for  the  uninterrupted  possession 
and  further  assurance  of  the  premises  surrendered  as  afore- 
said.]] 

I  would  submit  that  the  present  question  is  far  from  being 
assisted,  either  by  the  forms  of  settlement  above  particularly 
noticed,  or  by  the  precedents  of  copyhold  assurances  to^.be 
found  in  Horseman  and  other  similar  publications,  wherein 
those  precedents  are  chiefly  confined  to  deeds  of  covenant,  or 
agreements,  on  the  part  of  the  copyholder,  to  surrender  his 
copyhold  lands  to  particular  uses ;  and  although  the  uses  are 
stated  in  those  instruments,  predsely  on  the  plan  of  a  freehold 
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settlenient,  where  the  operation  of  the  staL  of  Hen*  8.  is  in  the 
contemplation  of  the  parties^  yet  it  is  possible  that  such  cove- 
nants or  agreements  might  hare  been  carried  into  effect  at  that 
period,  as  they  clearly  would  be  now,  according  to  the  general 
practice  of  the  profession,  by  resting  the  legal  customary  in- 
terest in  trustees,  (so  far,  at  least,  as  relates  to  the  contingent 
and  other  estates  limited  upon  and  subsequently  to  the  first 
and  immediate  life  interest,  or  the  life  interest  of  both  the 
parents,  in  the  case  of  a  strict  family  settlement,)  upon  such 
trusts  as  would  best  and  nearest  correspond  with  the  uses  ex* 
pressed  in  the  deed  of  settlement ;  and  (as  I  have  before  sug- 
gested) (a)  this  plan,  at  the  same  time  as  it  is  calculated  to 
meet  the  supposed  distinction  between  freehold  and  copyhold 
assurances,  in  the  limitation  of  springing  and  secondary  estates, 
and  powers  of  revocation,  &c.,  would  occasion  no  particular 
inconvenience,  or  extra  expense,  to  the  parties  beneficially  in« 
terested  in  the  settied  property. 

It  is  scarcely  necessary  to  cite  authorities  in  favour  of  a 
perfect  similitude  between  freeholds  and  copyholds,  in  the  effect 
of  limitations  of  the  equitable  interest;  but  as  the  principle  was 
recognised  in  a  recent  case  (6),  involving  an  interesting  question 
of  construction,  I  shall  conclude  the  present  subject  with  a 
short  statement  of  the  facts  disclosed  by  Mr.  MaddocV^  report 
of  that  case,  and  of  the  Vice  Chancellor's  judgment  in  it. 

John  Ahhs  Gorton,  the  brother  of  the  plaintiff,  for  a  nominal 
consideration,  on  the  13th  of  February  1778,  surrendered 
certain  copyhold  hereditaments  to  the  use  of  J*  E.  &  J.  B.  ami 
their  heirs,  and  the  survivor  of  them,  and  the  heirs  of  such 
survivor  for  ever,  according  to  the  custom  of  the  manor,  to 
such  uses,  intents,  and  purposes,  and  subject  to  such  powers, 
provisoes,  limitations,,  and  appointments,  as  were  mentioned, 
expressed,  and  declared  by  an  indenture  bearing  even  date 
therewith,  and  made  between  the  said  J*  A.  G.  on  the  one 

{a)  Ante,  pp.  203,  204.  And  see  others,  1  Madd.  381.  See  Co.  Lit. 
Atherley  on  Marr.  Sett.  p.  570.  271.  b.  n.  1.  s.  iii.  2. 

(fi)  Hampson   v.    Brandwood    Sc 
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part,  and  the  said  J.  E.  and  J.  B.  on  the  other  part ;  and  at  a 
court  held  the  14th  of  May  1778,  the  said  J.  E.  and  J.  B. 
vfere  admitted  accordingly.  By  the  indenture  referred  to  in 
the  said  surrender.  It  was  witnessed  that,  in  consideration  of 
5^.  the  said  J.  A.  G.,  pursuant  to  the  surrender,  did  grant, 
bargain,  &c.  all  and  singular  the  said  copyhold  hereditaments^ 
with  their  appurtenances,  unto  and  to  the  use  of  the  said  J.  E. 
and  J.  B.,  and  their  heirs,  and  the  survivor  of  th^n,  mid  his 
heirs  for  ever,  in  trust  nevertheless  to  permit  and  suffer  E.  G* 
mother  of  the  said  J.  A.  G*  (and  of  the  plidntiff )  to  receive 
the  rents  for  her  life,  and  after  her  decease  to  permit  and  suffer 
the  said  J.  A.  G.  and  his  assigns  to  receive  the  rents  for  his 
natural  life,  if  he  survived  his  mother,  and  after  his  decease,  to 
the  use  of  the  first  male  issue  lawfully  begotten  by  the  said 
«7.  A.  G.,  which  should  attain  to  the  age  of  twenty-one  years, 
and  to  the  heirs  and  assigns  of  such  male  issue  for  ever,  charged 
as  therein  mentioned,  and  for  default  of  such  male  issue,  to  the 
use  of  all  and  every  the  daughter  and  daughters  of  the  said 
J.  A.  G.  begotten,  and  to  their  several  heirs  and  assigns  for 
ever,  as  tenants  in  common,  discharged  of  any  further  or  other 
limitation  whatsoever :  provided,  and  it  was  thereby  declared, 
that  if  the  said  J.  A.G.  at  the  time  of  his  decease  should  leave 
one  or  more  noale  issue  to  inherit  as  aforesaid,  then  and  in  such 
case  it  should  and  might  be  lavtrful,  and  should  be  construed, 
and  the  trust  therein  reposed,  and  the  execution  of  the  said 
indenture  was  and  were  thereby  declared  to  be  upon  this  con-* 
dition,  that  the  said  J.  A.  G.  did  thereby  reserve  a  power  to 
himself,  which  he  should  have  liberty  and  be  fully  empowered, 
in  and  by  his  last  will  and  testament  duly  executed,  or  by  any 
other  his  act  and  deed  in  writing  duly  executed,  to  charge  and 
make  chargeable  the  said  surrendered  premises,  with  any  and 
what  sum  and  sums  of  money,  to  the  use  of  all  or  any  of  his 
other  children  lawfully  begotten,  which  he  should  in  and  by 
such  win,  or  such  other  his  act  and  deed  in  writing,  duty  exe- 
cuted, direct,  limit,  and  appoint ;  and  for  default  or  want  of 
such  issue,  to  the  use  of  the  plaintiff  (then  L.  6r.),  during  the 


236  OF   SURRENDER.  [PART  I. 

term  of«her  natural  life^  if  she  should  be  then  living ;  and  from 
and  after  her  decease,  (the  said  J.  A.  G.  being  dead  without 
issue  as  aforesaid,)  to  the  use  of  all  and  every  the  children  of 
the  plaintiff,  lav^fuUy  begotten,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common,  share  and  share  alike ;  and  for  default 
of  such  issue,  to  the  right  heirs  of  the  said  /.  A.  G.  for  ever. 

/.  A.  G.  died  the  10th  of  January,  1811,  having  only  had 
three  daughters,  who  all  died  in  his  lifetime  unmarried:  In 
1803,  and  subsequent  to  the  death  of  his  three  daughters, 
/.  A.  G.  being  advised  that  he  had  an  absolute  power  of  dis- 
position over  the  premises,  in  the  event  of  his  dying  vrithout 
leaving  any  issue  surviving  him,  subject  to  the  life  estate  therein 
of  the  plaintiff,  and  subject  also  to  such  other  uses  of  the  said 
settlement,  if  any  should  take  effect  after  her  decease,  sur- 
rendered the  premises  to  the  use  of  his  vnll ;  and  by  his  will, 
dated  10th  August,  1809,  and  a  codicil  dated  9th  January, 
1811,  devised  the  said  estate  in  favour  of  the  defendants,  (thanes 
Brandwood  excepted).  The  plaintiff  upon  the  death  of  the 
survivor  of  the  three  daughters  of  the  said  J.  A.  G.  was  the 
heir  at  law  of  such  three  daughters,  and  heir  according  to  the 
custom  of  the  manor  of  which  the  said  premises  were  held ;  and 
by  her  bill  insisted,  that  upon  the  death  of  J.  A.  G.  she  became 
intitled  to  the  surrendered  premises,  in  fee-simple  in  possession, 
as  heir  to  her  ssud  three  nieces,  and  prayed  that  the  defendant 
James  Brandwood,  the  surviving  trustee,  might  be  decreed 
forthwith  to  surrender  the  premises  to  her,  or  as  she  should 
direct.  The  defendant  James  Brandwood  by  his  answer 
insisted,  that  the  defendants,  the  devisees  of  «/.  A.  G.,  were 
entitled,  but  submitted  to  act  as  the  court  should  direct.  The 
other  defendants  (the  devisees),  claimed  to  be  entitled  to  the 
interests  devised  to  them  by  /.  A.  G. ;  and  insisted  that  by 
virtue  of  the  limitation  of  the  indenture  of  13th  Feb.  1778, 
and  in  consequence  of  the  events  which  took  place,  the  ultimate 
reversion  in  fee  of  the  copyhold  premises,  was  vested  in  J.  A.  G. ; 
and  that,  subject  to  such  estates  and  interests  as  were  given  by 
that  deed,  he  had  a  right  to  dispose  thereof,  and  had  effectually 
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disposed  of  the  same  by  his  will ;  and  that  the  plaintiff  as  heir 
at  law^  or  customary  heir  of  the  daughters  of  J.  A.  G.,  or 
otherwise,  was  not  entitled  to  the  premises.  Per  the  V.  C. 
**  The  question  is,  what  is  now  the  right  of  the  plaintiff  Love 
Hamps(m  ?  that  depends  upon  the  words  of  the  deed  of  13th 
February,  1778.  Being  a  deed  to  declare  uses,  it  ought  to 
receive  a  liberal  interpretation  according  to  the  intention  of  the 
settler,  consistently  with  the  words  he  has  used.  After  some 
recitals  the  deed  proceeds  to  the  limitation,  the  construction  of 
which  is  now  in  question.  The  defendant,  the  trustee,  by  his 
answer,  insists,  that  the  limitation  of  the  copyhold  estates  to 
the  daughters  of  John  Abbs  Gorton  was  not  a  vested,  but  a 
contingent,  limitation ;  and  that  the  fee-simple  was  not  vested 
in  the  plaintiff  as  heir  at  law  of  the  daughters,  but  continued  in 
John  Abbs  Gorton;  and  that  he  had  an  absolute  power  of 
disposition  over  the  premises,  in  the  event  of  his  dying  without 
having  any  issue  surviving  him,  subject  to  the  life  estate  therein 
of  the  plaintiff;  and  subject  also  to  such  other  uses  of  the  settle- 
ment as,  if  any,  should  take  effect  after  her  decease.  It  was 
certainly  a  contingent  limitation  in  fee-simple  to  the  daughters ; 
but  on  their  coming  into  existence,  and  dying,  the  contingent 
limitation  of  the  inheritance  to  them,  descended  on  their 
heirs  (a) ;  it  being  a  rule  that  a  contingent  remainder  of  in- 
heritance is  transmissible  to  the  heirs  of  the  person  to  whom  it 
IS  limited,  if  such  person  chance  to  die  before  the  contingency 
happens,  except  where  the  existence  of  the  devisee  of  the  con- 
tingent interest,  at  some  particular  time,  may  by  implication 
enter  and  make  a  part  of  the  contingency  itself  upon  which 
such  interest  is  intended  to  take  effect  (&).  Here  the  daughters 
to  whom  the  contingent  limitation  of  the  estate  was  made^ 
came  into  existence,  and  therefore,  on  their  deaths,  it  descended 
on  their  heirs.  It  was  a  double  Umitation,  first  to  the  sons  in 
fee,  and  for  want  of  sons  there  is  a  substantial  limitation  to  the 
daughters  in  fee.     Whether  the   estate  thus  vested  in  the 

(a)  Fick  V.  Edward*,  3  P.  Wms.  (b)  Fearne    on    Contingent    Re- 

p.  371.  Weak  V.  Lower,  Pollexf.  54.     mainders,  p.  364,  Butler's  Ed. 
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daughters  on  their  births  would  have  opened  again  in  favour  of 
an  after-bom  son^  it  is  not  necessary  to  decide*  It  has  been 
argued^  that  the  first  limitation  to  the  sons  was  too  remote,  and 
tiierefore  bad,  and  that  consequently  the  subsequent  limitations 
were  bad ;  that  the  words  *  first  male  issue  lawfully  begotten 
by  the  said  John  Abbs  Gorton,  which  should  attain  twenty-one 
years,  and  to  the  heirs  and  assigns  of  such  male  issue/  means, 
male  descendants ;  and  that  as  the  first  son  might  have  lived  till 
twenty,  and  died  leaving  a  son,  who  might  also  have  died  under 
twenty,  leaving  a  son,  and  so  on ;  the  estate  might  have  been 
rendered  unalienable  beyond  the  period  allowed  by  law,  and 
Davenport  v.  Hanbury  (a),  Freeman  v.  Parsley  (6),  and  Leigh 
V.  Norbury  (c),  have  been  cited  to  show,  that  the  word  issue,  is 
construed  to  mean  descendants.  It  is  true,  that  primd  facie  the 
meaning  of  the  word  issue  is  descendants;  but  wherever,  in  a 
deed  or  a  will,  the  intentimi  appears  to  be,  that  the  word  issue 
should  not  mean  descendants,  but  children,  the  courts  give  it 
such  a  construction ;  as  in  Sibley  v.  Perry  (d),  where  the  word 
issue,  was  construed  children.  In  the  present  case,  to  interpret 
the  word  isstie  to  mean  descendantSy  would  be  to  render  the 
deed  a  mere  nullity.  A  deed,  if  possible,  must  be  interpreted 
so  as  to  be  effectual— -i^  res  magis  valeat.  If  in  this  case  the 
words  Pkde  issue  are  construed  sons,  the  deed  is  good  and 
efibctual,  because  it  must  be  known  at  his  death  whether  or  not 
he  has  sons.  If  issue  here  means  descendants,  we  must  reject 
the  words  ^  begotten  by  the  said  John  Abbs  Gorton.^  No  case 
has  been  found  where  issue  '  begotten  by  *  the  settler,  has  been 
held  to  mean  other  than  children.  The  word  issue  in  this 
deed  is  used  synonymously  with  children,  and  not  descendants. 
It  was  used  in  the  same  way  in  his  &ther^s  will,  which  he 
might  have  had  in  his  recollection*  The  provision  in  the  deed, 
that  if  male  issue  were  bom,  the  father  should  have  a  power  of 
providing  for  his  other  children,  strongly  shows  that  by  male 
issue,  was  meant,  sons.     Where  he  speaks  of  issue,  generally, 

(a)  a  Ves.  257.  (c)  13  Ves.  340. 

(/>)  lb.  421.  (<0  7  Ves.  522. 
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he  means  chUdren.  He  first  gives  to  his  male  issue,  and  in 
default,  to  his  daughters ;  thereby  contrasting  them  with  his ' 
sons,  whom  he  denominated  under  the  term  male  issue.  He 
discovers  no  intention  to  provide  for  remote  descendants,  except 
through  their  parents.  There  are  difficulties,  I  admit,  in 
construing  the  words '  male  issue '  to  mean  '  sons ; '  for,  according 
to  this  deed,  if  he  had  two  sons,  and  his  eldest  son  died  in  his 
lifetime,  leaving  a  son,  such  son  would  not  take,  but  the  second 
son  on  attaining  twenty-one  during  the  minority  of  his  nephew, 
would  take,  in  exclusion  of  the  son  of  the  eldest  son.  But  if 
the  wwds  '  male  issue '  are  to  be  construed  '  descendants,* 
difficulties  would  equally  occur ;  for  if  having  only  daughters, 
say  seven,  and  one  had  a  son,  that  son  on  attaining  twenty-one, 
would  take,  in  exclusion  of  his  mother,  and  of  all  the  other 
daughters.  In  default  of  male  issue  the  estate  is  given  to  the 
daughters  '  discharged  of  any  further  or  other  limitation  what- 
ever ;'  in  these  latter  expressions,  following  probably  the  words 
used  in  his  father's  will,  and  meaning  that  they  should  take, 
without  being  siibject  to  the  power  reserved  in  case  there  should 
be  male  issue  which  took,  and  without  the  necessity  of  arriving 
at  twenty-one  before  they  could  take,  as  in  the  limitation  to 
the  male  issue.  The  power  reserved  in  case  there  was  male 
issue  was  natural,  that  younger  sons  and  daughters  might  be 
provided  for ;  but  if  there  were  only  daughters  the  estate  was 
to  go  to  them  equally,  and  the  reservation  of  such  a  power  was 
unnecessary.  It  is  said,  the  words  afiter  the  limitation  to  the 
daughters,  *  for  and  in  de&ult  of  such  male  or  female  issue,  to 
the  use  of  Lwe  Gorton^  cut  down  the  fee  which  would  pass 
by  the  words  previously  used  in  the  limitation  to  the  daughters, 
to  an  estate  tail.  It  is  not  said,  '  in  de&ult  of  issue  of  the 
iodyl  &c. ;  and  if  by  issue  he  meant  children,  as  I  have  en- 
deavoured to  show,  it  only  means,  that  if  he  has  no  children, 
then  the  estate  is  to  go  to  Lofoe  Gorton  the  next  object  of  his 
bounty.  To  construe  the  words  as  giving  an  estate  tail,  would 
be  contrary  to  the  plain  meaning  of  the  language  used  in  the 
limitation  to  the  daughters,  which  gave  a  fee  '  without  any 
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further  or  other  limitation ;'  but  taking  issue  to  mean  children, 
every  part  of  the  instrument  is  capable  of  takbg  effect.  It 
was  urged  that  in  Lee  &  Brace  (a),  reported  in  Lord  Ray- 
mand  (i),  the  words  'Jhr  want  of  issue,*  were  held  to  cut  down 
a  previous  fee  which  had  been  given^  to  an  estate  tail ;  but  tliat 
case  appears  to  have  been  misreported  in  Raymond,  and  that 
the  words  were  '  for  want  of  issue  of  the  body,  &c.'  as  appears 
by  the  report  of  the  same  case  in  Modem  Reports  (c),  and  in 
Carthew  {d) ;  that  was  a  strong  expression^  indicating  a  clear 
intention.  The  case  which  approaches  nearest  to  the  present 
is  Doe  Y.  Perryn  (e).  "  In  the  first  place  then,"  says  Lord 
Kenyon,  ^*  do  these  words  confer  an  estate  tail,  or  a  fee  in 
Dorothfs  children  ?  The  words  are,  '  To  all  and  every  the 
children  of  Dorothy,  begotten  or  to  be  begotten  on  her  body 
by  James  Coniberlmch,  aud  their  heirs  for  ever ;  and  for 
default  of  such  issue,  &c.  then  over.'  Now  words  more 
emphatical  cannot  be  used  to  create  a  fee,  than  to  '  A.  and  his 
heirs  for  ever.'  Undoubtedly  these  words  may  be  controlled 
by  subsequent  ones ;  and  were  properly  so  in  Ives  v.  Legg, 
cited  by  the  defendant's  counsel ;  because  there  the  limitation 
was  to  his  daughter,  and  the  children  of  her  body  begotten, 
and  their  heirs,  and  afterwards  to  a  person  who  might  by 
possibility  have  been  heir  to  those  children.  That  sufficiently 
explained  the  intention  of  the  devisor,  because  there  could  not 
be  a  failure  of  heirs  general  while  the  remainder-man,  or  any  of 
his  descendants,  were  living.  But  that  case  differs  from  the 
present,  because  there  the  limitation  over  was,  '  in  default 
tliereof,'  namely  heirs ;  and  here,  '  in  default  of  issued  which 
is  referrible  to  children.  It  has  been  argued,  that  this  testator 
contemplated  that  he  might  have  no  children,  or  that  they 
might  die  in  his  lifetime,  and  that  under  that  idea,  and  for 

(a)  See  C.  J.  Willes's  observations  (d)  Carth.  343.  The  same  case  is 
on  the  case  of  Leigh  &  Brace,  ante,  reported  in  Holt^  668,  where  the 
pp.  190>  191.  words  are  '^  for  want  of  issne  of 

(b)  1  Ld.  Raym.  101.  him." 

(c)  6  Mod.  266.  (c)  3  T.  R.  484. 
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default  and  \miit  of  issue,  he  limited  over  the  estate  to  the 
plaintiff  for  life,  and  to  her  children  in  fee,  and  for  default  of 
siich  issue  to  his  own  right  heirs ;  and  that  the  words  '  for 
default  and  want  of  issue/  mean,  '  in  default  of  issue 
living  at  my  death ;'  but  the  words  '  in  default  of  issue '  are  not 
construed  to  mean  '  in  default  of  issue  living  at  my  death/ 
unless  in  cases  of  perwnal  estate^  as  was  stated  by  Mr.  Justice 
BuUer  in  Doe  v.  Perryn  (a).  I  do  not  find  any  words  in 
this  settlement  expressive  of  an  intent,  that  if  the  settler  had 
daughters  in  hb  lifetime,  who  should  die,  that  the  estate  should 
go  over ;  but  he  i^pears  to  have  meant,  first,  that  his  male 
issue,  his  sons,  should  take  a  fee,  and  if  there  were  none,  then 
that  his  daughters  should  take  a  fee.  The  plaintiff,  therefore, 
must  have  a  decree  according  to  the  prayer  of  her  bill.'' 


Of  Surrenders  on  Condition,  mid  Release  cf  Right,  S^c. 

CopTHOiiDS  may  be  surrendered  on  condition  (6),  and  if  the 
condition  be  performed  according  to  the  terms  of  the  sur- 
render, the  surrenderor,  (even  though  the  surrenderee  has 
been  admitted)  may  re-enter  without  new  admittance  (<r),  for 
he  will  be  in  of  his  old  estate ;  but  if  the  condition  be  bro- 
ken, for  instance,  when  upon  a  mortgage  of  copyholds,  the  sur- 
renderee is  admitted,  and  the  money  is  not  paid  at  the  appdnt- 
ed  tinie,  so  that  there  is  an  equity  of  redemption  only  remaining 
in  the  Mirrenderor,  there,  his  re-admittance  is  necessary  (d) ; 
which  admission,  as  I  have  already  shown,  will  break  the  line  of 
descent  of  an  estate  taken  from  the  maternal  ancestor  (e). 

As  the  law  of  conditions  is  applicable  to  copyholds,  it  follows 
that  a  copyholder  may  surrender  to  the  use  of  another,  reserving 

(a)  3  T.  R.  494.    Lord  Ken^m  v.  TUlier,  2  Ch.  Rep.  214.    S.  C.  2 

appears  to  bave  been  of  a  different  Ch.  Ca.  94.  Ante^  p.  211. 

opinion  in  Porter  v.  Bradley,  3  T.  R.  (c)  Gilb.  Ten.  276.     Simonds  v. 

143 ;  but  Lord  Eldon,  in  Cooke  v.  Latwnd,  C/o.  Eiis.  239. 

De  Fandes,  9  Ves.  197.  203,  con-  (d)  Fatvcet  v.  Lowlker,  2  Vet. 

curred  in  the  •jKnion  of  Mr.  J.  BuUer.  300.  Gi^b.  Ten.  276. 

(6)  Wad/t  case,  5  Co.  114.  Rate  (e)  ^nte,  p.  56. 
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rent,  with  condition  of  re-entry  for  non-payment,  •  and  may  ac- 
cordingly re-enter  in  case  of  any  default  (a) ;  but  a  power  of 
re-entry  cannot  be  reserved  to  a  stranger  (b). 

If  the  condition  of  a  surrender  be  strictly  performed,  or  when, 
in  the  case  of  a  mortgage,  the  money  is  repaid  before  the  ad- 
mittance of  the  surrenderee,  the  steward's  entry  of  such  per- 
formance or  payment,  in  the  margin  of  the  court  rolls,  will 
alone  be  sufficient ;  and  if  the  surrender  has  not  been  presented 
conformably  to  the  custom  of  the  manor,  no  notice  need  be 
taken  of  it  on  the  rolls  (c). 

Although  it  is  very  usual  to  discharge  a  conditional  surrender 
of  copyholds  by  way  of  mortgage,  by  an  entry  of  the  above  na- 
ture, at  any  time  before  admittance,  yet  there  is  an  evident 
irregularity  in  so  doing,  after  the  condition  is  forfeited. 

Where  a  conditional  surrender  was  forfeited,  and  it  was  de- 
sired that  the  old  surrender  should  be  taken  up,  and  a  new  one 
made,  but  the  lord  insisted  that  the  mortgagee  should  be  ad- 
mitted and  pay  a  fine,  and  caused  proclamations  to  be  made 
for  that  purpose,  the  Court  of  Chancery  refused  to  interfere, 
except  to  direct  an  issue  to  try  the  question,  whether  the  lord 
was  bound  by  the  custom  to  accept  the  second  surrender ;  and 
the  matter  was  compromised  (rf). 

It  was  formerly  the  practice,  in  cases  of  conditional  sur- 
renders, where  the  custom  allowed  of  surrenders  by  the  hands 
of  customary  tenants,  (and  where  probably  the  lord  could  com- 
pel the  surrenderee  to  be  admitted,)  not  to  present  the  surrender 
at  the  succeeding  court,  such  non-presentment  being  at  law  a 
forfeiture,  but  subsequently  to  such  court,  to  make  a  new  sur- 
render, and  so  to  renew  the  conditional  surrender  from  time  to 
time,  in  order  to  avoid  the  fine  to  the  lord  on  admission.  The 
practice,  however,  received  a  check  from  Lord  Keeper  North, 
who,  upon  a  bill  exhibited  in  Chancery  to  be  relieved  against 

(a)  Lex  Cast.  127,  cites  4  H.  6.         (0  ^^^^^^  ▼-  Lowlher,  2  Ve». 

11.  21  H.  6.  37.     But  see  Mo.  352,  302. 
in  Partman  &  Willis.  {d)  Tredway  v.  FciherUtf^  2  Vera. 

{h)  Gooche's  case,  Lane  99.  367. 
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such  a  forfeiture,  denied  the  aid  of  the  court,  and  left  the  party 
to  the  common  law  (a). 

When  the  surrender  is  conditional  for  securing  payment  to 
the  surrenderee  of  a  sum  of  money,  tender  of  the  money  by  the 
surrenderor  ivill  save  the  condition  (b). 

A  condition,  or  an  equity  of  redemption,  may  be  rddosed  by 
deed  to  the  surrenderee,  if  he  has  been  admitted,  even  should 
the  condition  not  have  been  forfeited  (c) ;  and  indeed,  after  ad- 
mittance of  the  surrenderee,  the  equity  of  redemption  cannot 
properly  be  extingmshed  by  a  surrender,  although  such  sur- 
render might  possibly  be  held  to  operate  as  a  release. 

A  release  of  right  to  a  person  in  -actual  possession,  who  has  I  ' 
been  wrongfully  admitted,  is  an  effectual  extinguishment  of  such     j 
right  (rf);  and  a  surrender  by  a  feme  covert  and  her  husband,    #        . 
to  the  tenant  in  possession  by  a  wrongful  title,  the  right  being  A/l^iK 
in  the  wife,  who  was  secretly  examined  as  to  her  consent  be^  ^  c^/\ 
fore  the  steward,  was  held,  in  the  case  of  Sione  v.  Exton  (e),  ^  ^    f 
to  be  a  good  release  of  the  right,  without  any  particular  custom  ' 

for  it ;  but  with  the  exception  of  a  feme  covert,  who  cannot  re- 
kase  a  copyhold*  interest  by  deed,  it  should  seem,  that  a  mere 
right  is  not  properly  the  subject  of  a  surrender  (y*). 

Although  possibilities  not  coupled  with  an  interest,  and  con- 
tingent estates,  in  copyholds,  cannot  be  conveyed  by  a  surren- 
der (g*),  yet  it  should  seem  that  a  power  over  copyholds, 
coupled  with  an  interest,  may,  in  an  ordinary  case,  be  extinguish- 
es) Skin.  142.  pi.  13.  WiUiams,  Cro.  Jac.  101.  10  East, 
(6)  Wade's  case,  5  Co,  114.  b.  595,  in  Doe  8c  Brighiiven.  6  Vin. 
Gilb.  Ten.  276.  Co.  Lit.  209.  a.  et  Cop.  Z.  a.  pi.  2,  7,  H. 
acq.;  and  see  Paulter  v.  Comhill,  (e)  2  Sho.  83.  And  see  1  VoUCa. 
Cro.  £lis.  361.                                       &  Op.  158. 

(c)  KUe  &  Queinlan,  4  Co.  25.  (/)  KUe  &  Queinion,  Hull  & 
Hull  v.  Sharhrook,  Cro.  Jac.  36.  Co.  Sharbrook,  sup.  And  see  3for- 
Lit.  59.  a.  lb.  (n.  2.)  timore's  case,  Hetl.  150.  6  Vin.  Cop. 

{d)  Kite  &  Queinion,  4  Co.  25.     Z.  a.  pL  8.     1  Watk.  on  Cop.  61. 
Blemmerhassei  v.  Humbersione,  Hut.      Spindlar  &  Wilford,  2  Vern.  16. 
65.    Co.  Lit.  59.  a.  (n.  2.)    Co.  Cop.         (g)  Ante,  p.  168. 
a.  36.  Tr.  83-4 ;  and  see  Whilton  y. 
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ed  by  a  deed  of  release,  and,  in  the  case  of  a  feme  covert,  by  a 
surrender,  with  private  examination  (a). 

A  release  which  would  operate  to  the  prejudice  of  the  lord, 
could  not  be  supported  (b)  ;  therefore  should  there  be  a  custom 
in  a  manor  enabling  the  lord  to  compel  a  surrenderee  to  come 
in  and  be  admitted  (c),  I  apprehend  that  the  right  of  any  per- 
son to  whom  a  surrender  should  be  made,  could  not  be  ex- 
tinguished by  a  deed  of  release ;  and  it  is  to  be  recollected  that 
an  unadmitted  disseisor,  is  not  capable  of  a  release  (d). 

A  release  of  right  would  at  a  very  distant  period  be  pre- 
sumed in  favour  of  a  person  who  had  procured  admission ;  but 
in  the  case  of  Doe  d.  Milner  v.  Brightwen  (e),  it  was  held, 
that  a  release  of  right  could  not  be  presumed  during  the  ex- 
istence of  a  legal  interest  which  would  preclude  the  assertion  of 
the  right,  nor  within  20  years  after  it  had  terminated. 


Of  Surrenders  to  Charitable  Uses :  and  herein 

of  Mortmain. 

Copyholds  may  be  conveyed  to  a  charitable  use  as  well  as 
freeholds  (/*),  and  when,  prior  to  the  statute  of  9  Geo.  2.  c. 
36,  a  copyholder  was  desirous  of  settling  his  estate  for  the  be- 
nefit of  a  charity,  it  was  the  usual  practice  to  surrender  to  some 
friend,  to  the  use  of  [[or  rather  in  trust  for^  the  particular 
charity ;  and  as  such  surrender  did  not  operate  to  the  preju- 
dice of  the  lord  with  respect  to  his  services,  (the  surrenderee 
becoming  the  tenant  of  the  land,  and  the  use  [[or  trusty  only 
vesting  in  the  charity,)  the  lord  was  compellable  to  admit  the 
surrenderee  ;  but  it  should  seem  that  a  charitable  use  could  not 
at  any  period  have  been  created  of  a  copyhold  interest^  to  the 
prejudice  of  the  services  due  to  the  lord  (jg). 

(a)  Fearne's  P.  W.  108.  Vin.  Cop.  Z.  a.  pi.  3,  7,  11  marg.,  12. 

(by  Ante,  p.  243.  n.  (d).    6  Vin.  (e)  10  East,  590,  596. 

Cop.  Z.  a.  {J*)  Kenson's  case,  1599,  in  Cane 

(c)  Post.  tit.  '  Admittance.'  Duke's  Char.  Uses,  80.     Same  by 

(d)  Mortimore's  case.  Kite  &  Bridgman,  p.  361.  Ait.  Gen.  r. 
Queinton,  ubi  sup.  Wakefor^s  case,  1  Foifster,  1  Anst.  116.  Ante,  p.  104. 
Leo.  102.     Gilb.  Ten.  118,  193.    6  \g)  Ranshaw  8c  RoboitommCtinc 
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It  was  also  a  common  practice>  prior  to  the  above  statute, 
for  a  copyholder,  by  his  will,  to  empower  his  executors,  or  some 
sole  or  aggregate  corporation,  to  sell  his  copyhold  lands,  the 
produce  to  be  applied  to  charitable  uses,  and  the  Courts  of 
Equity  would  compel  the  heir  to  give  effect  to  this  intention  (a), 
and,  if  necessary,  supply  the  want  of  a  surrender  to  the  use  of 
the  will,  as  we  shall  presently  see  (i). 

But  as  copyholds  are  clearly  within  the  operation  of  the  stat. 
of  9  Geo.  2,  c,  36.  (c),  the  only  mode  now  of  disposing  of  a 
copyhold  estate  for  a  charitable  purpose,  is  to  make  a  surrender 
of  the  legal  interest  to  some  proper  person,  either  in  the  nature 
of  a  voluntary  conveyance  (should  the  lord  object  to  any  refer- 
ence to  a  trust  deed),  or  expressly  upon  the  trusts  of  a  deed  of 
even  date  with  the  surrender ;  and  then  by  deed  referring  to 
the  surrender,  to  declare  the  charitable  purposes  desired  to  be 
created,  which  deed  must  be  ''  indented,  sealed,  and  delivered, 
in  the  presence  of  two  or  more  credible  witnesses,  twelve  ca- 
lendar months  at  least  before  the  death  of  the  donor  (including 
the  days  of  the  execution  and  death),  and  be  inrolled  in  the 
High  Court  of  Chancery  within  six  calendar  months  next  after 
the  execution  thereof;"  and  such  settlement  must  be  made  to  take 
effect  in  possession  for  the  charitable  use  intended,  and  be  with- 
out any  power  of  revocation,  trust,  or  condition,  for  the  benefit 
of  the  donor,  or  any  person  claiming  under  him  (d). 

In  the  report  of  the  case  of  Doe  d.  Howson  v.  Waterton  {e), 
which  was  an  ejectment  tried  at  the  summer  assizes  1819,  for 
the  county  of  York,  before  Wood,  B.,  the  following  facts  are 

43  Eliz.  cited  in  Duke's  Char.  U.  by  (c)  Arnold  v.  Chapman^  {Found- 

Bridg.  135.    This  case  shows  that  the  ling    Hospital  case^)    1    Ves.    108. 

lord  is  not  compellable  to  admit  a  cor*  S.  C.  Duke  C.  U.  by  Bridg.  420. 

poration;    aiite^   p.  132.      And  see  The  A.  IIowsohy,  IVaierionyZlRetxn, 

Duke's  Ch.U.  by  Bridg.  pp.  137, 162,  &  Aid.  149.     But  see  the  case  of 

366.     Bro.  'Fealtie  &  Homage/  pi.  Browne  &  Ranisden,  2  Moore  612. 
15.  Co.  Lit.  ^Q.  b.  2  Ld.  Raym.  864.  {d)  See  the  act  of  9  Geo.  2,  in  the 

(a)   Guiddys  case,  4  Jac.  in  Cane.  Appendix.     Vide  also   52    Geo.   3. 

Duke's  Ch.  U.  by  Bridg.  135.  c.  102.   (Appendix)    for  registering 

(Jb)  Post.  tit.  *  Surrender  to  Will.'  Charitable  Donations  in  the  OiiJce  of 

43  Eliz.  c.  4.  Duke  C.  U.  by  Bridg.  the  Clerk  of  the  Peace. 
391.  n.  (0  Sup. 
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stated  to  have  appeared :  Robert  Yoward,  being  seised  of  the 
premises^  which  were  copyhold  of  the  manor  of  RothweU,  sur- 
rendered them  by  writing  dated  19th  July  1743^  into  the  hands 
of  the  lord  of  the  manor^  to  the  use  of  certain  persons  therein 
named,  their  heirs  and  assigns  for  ever ;  in  trust  nevertheless 
to  and  for  the  use,  benefit,  and  habitation,  of  the  poor  of  the 
town  of  RothweU  for  ever.  The  trustees  were  duly  admitted  at 
a  court  holden  October  12th,  1743.    The  lessor  of  the  plaintiff 
was  the  eldest  son  of  the  last  surviving  trustee,  who  died  in 
1786,  and  he  was  duly  admitted  tenant  the  20th  October,  1813, 
on  inquisition  of  the  homage,  upon  the  like  trusts.     No  evi- 
dence was  given  to  show  when  Robert  Yoward  died.     At  the 
trial  it  was  objected  by  the  counsel  for  the  defendants  that  this 
surrender  was  void  by  the  stat.  of  9  Geo.  2.  c.  36,  none  of  its 
provisions  having  been  complied  with,  and  the  case  of  Arnold 
&  Chapman  (a)  was  cited  to  show  that  copyholds  wgre  within 
that  act.     The  learned  Judge  being  of  that  opinion  directed  a 
nonsuit.     And  upon  a  motion  for  a  new  trial  it  was  contended, 
that  though  a  devise  of  copyhold  was  held  to  be  within  the  9 
Geo.  2.  c.  36,  in  the  case  of  Arnold  &  Chapman,  yet  a  con- 
veyance of  copyhold,  as  here,  in  the  lifetime  of  the  party,  was 
not  within  that  statute ;  and  that  a  copyhold  could  not  pass  by 
a  bargain  and  sale  enrolled,  which  was  the  form  directed  by 
the  act.     That  it  was  not  within  the  mischief  intended  to  be 
remedied  by  the  statute,  a  copyhold  not  passing  by  a  private 
conveyance,  but  by  surrender  only,  which  was  a  public  act  done 
openly  in  the  lord's  court.    That  the  statute  did  not  make  void 
the  legal  estate,  and  therefore,  as  the  plaintiff  had  been  ad- 
mitted, he  might  recover  at  law  (b).    Supposing,  however,  that 
a  bargain  and  sale  and  an  enrolment  were  necessary,  that  they 
might,  after  so  long  an  enjoyment,  be  presumed  to  have  ex- 
isted (c).     And,  as  to  the  objection,  that  it  did  not  appear  that 
the  surrenderor  survived  for  a  year  after  the  surrender,  it  Was 
sufficient  to  say,  that  as  it  appeared  he  was  alive  when  the 

(a)  I  Vea.  108 ;  ante,  p.  245.  (c)  Mayor  of  Kingston  v.  Homer, 

(6)  Doe  d.  Toone  v.  Copestake,  6     Cowp.  102.    Rex  v.  Long  Buckby,  7 
East,  331.  East,  45. 
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surrender  took  place^  the  court  would  also  presume  that  he 
continued  alive  for  a  twelvemonth  afterwards.     Abbott,  C.  J. 
observed,  that  the  case  cited  of  Arnold  &  Chapmun,  was  a 
distinct  authority  to  show,  that  copyhold  as  well  as  freehold 
lands,  were  within  the  operation  of  the  9  Geo.  2.  c.  36.     And 
if  it  were  perfectly  clear,  that  it  was  impossible  for  the  mode  of 
conveyance  pointed  out  by  the  statute  to  be  adopted,  in  the 
case  of  copyhold,  the  only  consequence  that  would  follow  would 
be,  that  the  statute  would  absolutely  prohibit  any  conveyance 
of  copyhold  to  charitable  uses.     But  it  would  by  no  means  be 
a  legitimate  ccMisequence,  that  copyhold  lands  could  lawfully  be 
conveyed  without  the  formalities  required  by  iliat  act.     That 
the  act  was  passed  for  the  sake  of  public  policy,  and  to  prevent 
persons  from  conveying  their  lands  to  charitable  uses  in  a  secret 
manner,  at  or  hear  to  the  time  of  their  death.     It  therefore 
had  directed  the  execution  in  the  presence  of  two  witnesses,  and 
the  enrolment  in  Chancery,  and  made  it  necessary  that  the 
party  should  survive  for  a  year.     That  it  was  said,  in  the  prin- 
cipal case,  that  the  court  might  presume,  if  necessary,  that  a 
bargain  and  sale  and  enrolment  had  been  made.     But  that  the 
cases  cited  were  very  distinguishable  from  the  principal  one, 
and  no  instance  could  be  found,  where  the  court  had  presumed 
that  an  enrolment  had  been  made  (a).    His  lordship  was  there- 
fore of  opinion,  that  no  such  presumption  ought  to  be  made, 
and  that  there  were  no  sufficient  grounds  for  granting  the  rule. 
Bayley,  3.  was  of  the  same  opinion.     The  statute,  he  observed, 
meant  to  provide,  that  a  party  who  conveyed  his  lands  to 
charitable  uses,  should,  at  the  time  of  such  conveyance,  be  of 
full  understanding,  and  that  the  conveyance  should  possess  the 
greatest  possible  notoriety.     That  it  was  said,  that  by  a  sur- 
render of  copyhold  openly  in  the  lord's  court,  this  would  be  ef- 
fected.    But  that  was  not  so ;  for,  though  the  surrender  it- 
self be  notorious,  yet  the  uses  to  which  the  lands  were  surren- 
dered, need  not  appear  on  the  rolls  of  the  court  (b).     Admit- 

(a)  See   Wright  v.  Smyihies,  10  (6)  In  the  case  of  Car  v.  Ellison, 

East,  412.  3  Atk.  74,  Lord  Hardwicke  held,  that 
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ting  (he  said)  that  there  could  not  be  an  operative  bargain  and 
sale  in  that  case,  still  the  parties  might,  at  least,  have  attained 
the  object  of  notoriety,  by  executing  a  deed  declaring  the  uses 
of  the  surrender,  in  the  mode  required  by  the  statute,  and 
having  it  enrolled  in  Chancery ;  but  that  had  hot  been  done. 
That  as  to  presuming  an  enrolment,  if  it  had  appeared  that  the 
rolls  of  Chancery  had  been  searched,  and  a  chasm  had  been 
discovered  about  the  period  of  this  surrender,  it  might  have 
been  different*  That  at  present  there  was  no  evidence,  upon 
which  such  presumption  could  be  founded.  Holroyd,  J.  said, 
that  it  appeared  to  him  that  copyhold  lands  were  within  the 
mischief  intended  to  be  remedied  by  the  statute  9  Geo.  2.  c. 
36 ;  and,  if  so,  that  they  fell  within  the  rule  of  law,  which  says, 
that  cases  within  the  mischief  of  a  statute,  shall  be  held  to  be  in* 
eluded  in  the  general  words  of  it.  And  although  a  copyhold 
must  pass  by  surrender,  and  not  by  bargain  and  sale,  yet  it  was 
clear,  that  the  uses  of  the  surrender  might  be  declared  by  deed 
indented  and  enrolled.  That,  however,  (he  added,)  had  not 
been  done  in  the  present  case.  Best,  J.  concurred ;  and  the 
rule  was  refused. 

It  is  generally  supposed  that  copyholds  are  within  the  mort* 
main  acts  (a),  properly  so  called  (i),  and  that  as  those  acts  ex- 
tend to  a  trust  estate,  a  license  of  the  King  (c)  is  necessary, 
when  a  surrender  is  made  of  copyhold  lands  to  a  trustee  for 
a  corporate  body,  not  previously  enabled  by  statute  or  license 

an  indorsement  made  of  the  uses  on  Corhyn  v.  French,  4  Ves.  437>  nid> 

the  surrender^  by  the  steward,  was  that  the  stat.  9  Geo.  2.  c.  36.  was 

sufficient,  without  specifying  them  commonly  called  the  statute  of  mort- 

on  the  court  rolls  of  the  manor.  main,  but  very  improperly,  for  it  did 

(a)  9  H.  3.  c.  36.    7  £^d.  1.  st.  2.  not  prevent  the  alienation  of  land  in 

c.  1.     13  £d.  1.  St.  1.  c.  32  &  c.  33.  mortmain;  nor  was  that  the  object 

.34  Ed.  1.  St.  3.  18  Ed.  3.  st.  3.  c.  3  of  the  act :  it  had  nothing  to  do  with 

15  R.  2.  c.  5.    23  H.  8.  c.  10.    See  that;  the  object  was  to  prevent  de- 

these  statutes  collected  by  ]\Ir.  Evans  vises  of  land,  or  any  interest  in  lan^ 

in  his  Ist  vol.  p.  2.  class  5.  Vide  also  or  bequests  of  money  to  be  laid  out  in 

15  Vin.  Abr.  tit.  *  Mortmain/  (A.  any  such  interest,  for  any  charitablt 

2.)  use  whatsoever. 

(6)  Sir  R.  P.  Arden,  M.   R.  in  (c)  See  7  &  8  W.  3.  c.  37- 
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to  hold  lands  (a) :  But  as  the  King  is  a  sharer  in  the  forfeiture 
created  by  the  mortmain  acts,  it  may^  at  least,  admit  of  a  ques- 
tion, whether  they  would  be  held  to  extend  to  a  surrender  of 
copyholds,  either  immediately  to  a  corporation,  or  to  a  trustee 
for  their  benefit.  And  it  is  to  be  recollected,  that  copyholds 
are  held  not  to  be  comprehended  in  the  general  words  of  the 
statute  of  16  R.  2.  c  5,  of  Pope's  Bulls,  or  of  2  H.  5.  c.  7,  of 
Heretics,  or  of  1 2  Car.  2,  of  Regicides,  &c. ;  and  principally  be- 
cause of  the  prejudice  that  would  accrue  to  the  lord,  by  the 
King^s  being  a  sharer  in  the  forfeiture  created  by  those 
statutes  (b). 

There  are  few  uses,  however,  for  the  benefit  of  a  corporate 
body,  either  sole  or  agregate,  that  would  not  be  deemed  of  a 
charitable  nature,  and  be  protected  by  the  statute  of  43  Elis. 
c.  4.  (c) ;  but  it  is  to  be  kept  in  mind,  that  a  conveyance, 
whether  of  freehold  or  copyhold  property,  which  would  have 
been  aided  formerly  by  the  statute  of  43  Eliz.,  must  now  be 
firamed  with  a  due  regard  to  the  provisions  oi  the  act  of  9  Geo. 
2.  c.  36. 

It  is  observable  that  the  2d  sect  of  that  act  provided  that 
nothing  thereinbefore  mentioned,  relating  to  the  sealing  and 
delivery  of  any  deed  12  calendar  months  at  least  before  the 
death  of  the  grantor,  should  extend  to  any  purchase  made  bond 
fide  and  for  a  full  and  valuable  consideration,  and  that  this 
provision  has  been  explained  by  a  recent  act,  to  have  been  in- 
tended only  to  prevent  such  purchases  from  being  avoided  by 
reason  of  the  death  of  the  grantor  within  12  calendar  months 
after  the  sealing  and  delivery  of  the  deed  relating  thereto,  and 
not  wholly  to  exempt  such  purchases  from  the  operation  of  the 

actC^O- 

{a)  See  1  Watk.  on  Cop.  242.  maintenance^  would  seem  to  be  a  use 

(6)  Co.  Cop.  8.  53.  Tr.  123-4.   2  of  this  nature.  1  Ed.  6.  c.  14.  Duke 

Sid.   43,  in   Harrington  v.   Smith.  Ch.  U.  by  Bridg.  354. 

Ante,  pp.  99,  10&  (d)  9  Geo.  4.  c.  85.    See  this  act 

(c)  The  end     nent  of  a  Ticarage,  in  the  Appendix.     N.  B.  It  esta- 

for  the  inci.;a8e   of   the  minister's  blishes  all  prior  deeds  relating  to  pur- 
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I  Omk  it  i^  iDBolioe  Aat  it  is  now  Mlj  estaUished,  that 
of  DoocT  to  be  applied  simply  in  the  melioration  of 
iQ  mmUnjiPy  or  tar  boildiiig  upon  them^  is 
vafid^tf};  bat  in  order  to  ghe  nfidity  to  a  beqaest  of  money  to 
be  bid  out  kt  qeuijug  a  dopd,  sdiooly  &c.,  the  testator  inust 

~  }t  out  some  land  afaeady  in  mortmain,  upon  which  the  baild- 
is  to  be  erected,  or  at  least  Aow  an  expectation  that  the 
land  win  be  pnrrhiwdj  or  I^aDy  pronded  for  the  purpose^  by 
Ouier  persons  (o^ 

It  is  also  a  mfe,  that  if  a  kgacy  is  inseparably  connected 
iritb  a  primary  devise  of  oopybold  land  void  by  the  statute,  the 
legacy  most  also  fiul,  e^cn,  as  it  dioidd  seem,  though  the  de- 
vise dioidd  be  revoked  by  a  sobseqnent  surrender  of  the  copy- 
bold  (r) ;  bat  when  the  fund  is  i^licafale  at  discretion  to  se- 
veral purposes,  some  of  which  are  void,  and  the  others  not,  the 
legacy  will  be  restrained  to  the  latter,  and  established  {d). 

Where  oopyfaold  lands  were  devised  to  ^.  jEf.  in  fee,  charged 
with  a  sum  of  money  to  be  paid  to  the  testator's  executors  for 
charitable  purposes,  and  the  testator  died  without  leaving 
either  a  customary  heir  or  any  next  of  kin,  it  was  held  that  the 
devisee  took  the  land,  subject  to  the  l^acy,  and  that  the  Crown 


duses  of  knd  for  charitable  por- 
poaes,  executed  under  the  emiDeoas 
notion  of  sadi  an  exemption. 

(a)  Faugkam  t.  Farrer,  2  Vcs. 
185.  AiL  Gem.  v.  Bomles,  lb.  547- 
AU.  Gem.  v.  Fmftier,  ]  Anst.  119. 
PMawi  ▼.  Amdermm,  2  Eden  296. 
S.  C.  1  Bro.  C.  C.  444^  in  notis. 
Att.  Gem.  v.  T^mdall,  Amb.  6\4,  (re- 
Tersing  the  decree  at  the  Rolls). 
Harris  v.  Barmes,  lb.  651.  AtL  Gem. 
T.  Hyde,  lb.  751.  Ail.  Gem.  v.  Bishop 
of  Chester,  1  Bro.  C.  C.  444.  Bro^ 
v.  Duke  of  Chandas,  AU.  Gem.  v. 
Hutckimsom,  lb.  in  notis.  Alt.  Gem. 
T.  Nash,  3  Bro.  C.  C.  58S.    Fay  y. 


Fey,  1  Cox,  C.  C.  163.  Bla/idford 
▼.  Tkackerell,  2  Ves.  Jun.  238.  Cor^ 
bym  Y.  Fremck,  lb.  428.  Cliapmam 
Y.  Bromm,  6  Ves.  404.  Ail.  Gem.  y. 
Pmrsoms,  8  Ves.  186.  AU.  Gem.  y. 
Dames,  0  Ves.  535.  AtL  Gem.  ▼. 
Mmmby,  1  Mer.  345.  And  see  n.  (1) 
to  Giubb  V.  Alt.  Gem.,  Anib.  373. 
i:2dEd.] 

(6)  HemskamfY. AtkimsoHfS'MtM. 
313. 

(c)  AU.  Gem.  y.  Hinxmam,  2  Jac 
&  Walk.  270,  277. 

(rf)  Alt.  Gem.  v.  Parsoms,  8  Vea. 
186, 189. 
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was  entitled  to  the  amount  of  the  legacy^  by  its  prerogative ; 
if  real  estate^  because  there  was  no  customary  heir,  and  if  per- 
soodl  estate^  because  there  were  no  next  of  kin  (a). 

The  reader  is  here  apprised,  that  by  the  act  of  56  Geo.  3.  c. 
147.  (b)  every  parson,  vicar,  &c.  is  enabled  to  exchange  his  par- 
sonage house  and  glebe  lands,  with  the  consent  of  the  patron 
and  bishop,  for  other  houses  and  lands  of  freehold  tenure,  or 
being  copyhold  of  inheritance,  or  for  life  or  lives,  holden  of 
any  manor  belonging  to  the  same  benefice,  such  copyholds, 
after  the  annexation  to  the  benefice,  to  be  of  freehold  tenure : 
And  also  to  annex  to  the  benefice,  any  lands  held  by  copy  of 
court  roll  for  life  or  lives,  or  for  years  determinable  on  a  life  or 
lives,  of  any  manor  being  parcel  of  such  benefice :  And  like- 
wise, (where  the  existing  glebe  does  not  exceed  five  acres,)  to 
purchase  lands  not  exceeding  twenty  acres,  of  freehold  tenure, 
or  being  copyhold  of  inheritance,  or  for  life  or  lives,  holden  of 
any  manor  belonging  to  the  benefice,  such  copyholds  upon  the 
annexation  to  become  freehold  tenure* 


Of  the  revocable  nature  of  a  Surrender. 

We  have  already  seen  that  the  lands  of  a  copyholder  are 
bound  by  the  surrender,  and  it  follows,  that  a  surrender  is  not 
revocable  when  supported  by  a  valuable  or  other  obligatory 
consideration ;  but  a  voluntary  surrender  made  out  of  court, 
may  be  revoked  before,  or  even  after  it  has  been  present- 
ed (c) ;  and,  according  to  Kitchen  (d),  at  any  time  before  admit- 
tance; this,  indeed,  assuming  that  copyholds  are  within  the 
statute  of  27  Eliz.  c.  4.  (e),  would  seem  to  be  a  necessary  con- 

(a)  Henchman  v.  Ait.  Gen.  2  Sim.  1  Roll.  Abr.  4d9, 500.  (E.)  2  D'Anv. 

&  Stn.  498.  180.  pi.  2.    But  see  per  HoU,  in 

(Jb)  See  this  act  in  the  Appendix.  Stent  v.  Blount,  cited  Gam.  Dig.  Cop. 

(c)  Co.  Cop.  8.  39.     Tr.  87-8.  F.  12. 

Kitcli.  161.  Gooche't  case.  Lane,  99.  {d)  1  Watk.  87-    Even  by  paro). 

Doe  8c  Routledge,  Cowp.  705.    Bur^  Com.  Dig.  Cop.  (F.  1.) 

goyne  &  Spurting,  Cro.  Car.  273,  (e)  See  Doe   &  Routledge,  sup. 

283.    6  Vin.  Cop.  (Y*)    lb.  (T.  a.)  Ante,  tit.  <  Statutes/  p.  101. 
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sequence  of  the  rule,  now  so  fully  established  in  freehold  cases, 
that  a  voluntary  conveyance  as  against  a  purchaser,  even  with 
notice  (a),  is  deemed  to  be  fraudulent  under  that  statute  (b) ; 
so  that  there  can  be  no  doubt  that  a  purchaser  from  the  donor, 
would  have  a  good  title  to  copyhold  land  against  the  donee, 
even  after  his  admittance. 

But  a  purchaser  from  a  volunteer  is  protected  by  the  saving 
clause  in  the  stat.  of  27  Eliz.  (c). 

And  a  voluntary  settlement  is  clearly  good  as  between  the 
parties  to  it  (d). 

It  is  also  to  be  recollected,  that  the  inducement  to  a  marriago^is 
a  sufficient-  consideration  to  support  a  voluntary  settlement  (e)  ; 
and  that  covenants  in  marriage  articles  in  favour  of  collateral 
relations,  have  been  executed  by  the  courts  of  equity  (y*):— Yet 
it  should  seem,  that  the  marriage  consideration  does  not  run 
through  the  whole  of  a  settlement,  so  as  to  induce  a  court  of 
equity  to  give  effect  to  a  covenant  in  favour  of  a  perfect 
stranger  (g).  And  it  has  been  decided,  that  a  limitation  to  a 
collateral  relation,  is  not  protected  and  rendered  valuable, 
merely  by  its  being  found  in  a  marriage  settlement  (/*).     But 


(a)  Tonkins  v.  Ennis,  1  Eq.  Ca. 
Abr.  334.  Evelyn  y.  Templar,  2  Bro. 
C.  C.  148.  [Belt's  Ed.]  Doe  d.  Olley 
Y.  Manning,  9  Ea8t>  59. 

(b)  Doe  &  Rouiledge,  ubi  sup.  Doe 
d.  Otley  V.  Manning,  sup. ;  and  see  the 
cases  there  referred  to.  Vide  also 
Pulverioft  v.  Pnhertoji,  18  Vcs.  84. 
BuclcUv.  Mitchell,  IhAQO.  Cormick 
V.  Trapaiid,  6  Dow's  P.  C.  60. 

(c)  WUwn  &  Wormal,  Godb.  161. 
Prodger  y.  Langham,  1  Sid.  133. 
Andrew  Newport s  case.  Skin.  423. 
Doe  &  Martyr,  1  N.  R.  334.  George 
V.  Milhanke,  9  Ves.  195. 

(rf)  18  Ves,  92.  AUen  v.  Arme,  1 
Vern.  365,  Smith  y.  Garland,  2 
Meriv.  123. 


(e)  1  Atk.  190.  Cro.  Jac.  158,  in 
Cdvile  Y.  Parker,  I  Ch.  Ca.  99. 
Heisier  &c  Clarke,  2  Eq.  Ca.  Abr. 
46.  pi.  13. 

(/)  Femon  y.  Fernon,  2  P.  W. 
594.  Osgood  Y.  Strode,  lb.  254.  Sui^ 
tan  Y.  Chetwynd,  3  MeriY.  255.  PuU 
vertqfi  v.  Pulvertqft,  18  Ves.  92. 

(g)  Sutton  Y.  Ckftwynd,  3  MeriY. 
255. 

(A)  Johnson  v,  Legard,  cited  3 
MeriY.  254,  and  since  reported  3 
Madd.  263.  In  this  case  the  court 
of  B.  R.  certified  their  opinion,  that 
the  limitations  to  collaterals  were 
Yoid  against  purchasers;  and  the 
Vice  Chancellor  confirmed  the  oer« 
tificatc.     See  also  Lane's  Rep.  22. 
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a  limitation  to  persons  not  immediately  within  the  consideration 
of  the  settlement,  cannot  be  defeated  by  a  purchaser,  when  it  is 
so  interposed,  as  to  be  essential  to  the  support  of  limitations 
valuable  in  their  nature ;  as,  for  instance,  where  a  limitation  in 
favour  of  the  issue  of  a  second  marriage  by  the  settlor,  is  inter- 
posed between  the  limitations  to  the  sons  of  the  first  marriage, 
and  the  daughters  of  that  marriage  (a). 


When  and  haw  Court  Rolls  may  he  amended. 

A  SURRENDER  wiU  uot  be  avoided  by  an  inadvertence  of  the 
steward,  but  on  clear  proof  of  the  error,  the  rolls,  it  is  said, 
shall  be  amended  (6) ;  and  this  would  seem  to  be  allowable,  as 
far  as  respects  any  variance  between  a  surrender  and  the  entry 
of  it  on  the  court  rolls  of  the  manor,  and  either  as  to  the  lands 
or  uses  (c)  ;  but  when  the  legal  estate  has  been  drawn  out  of 
the  copyhdkler  by  an  actual  surrender,  not  according  with  his 
design,  and  even  contrary  to  written  instructions,  I  must  sup- 
pose that  the  estate  of  the  surrenderee,  is  incapable  of  bdng 
defeated  at  law,  by  any  amendment  of  the  court  rolls. 

In  Brend  v.  Brend  (d),  a  surrender  made  in  pursuance  of  a 
deed  of  covenant  to  settle  copyhold  lands  on  the  heirs  male, 
was  entered  on  the  rolls,  to  the  heirs  general,  and  the  surrender 
was  decreed  to  be  vacated,  and  a  new  surrender  directed  to  be 
made  according  to  the  covenant. 


The  settlement  being  made  by  a  te- 
nant in  tail  does  not  alter  the  case. 
Cormick  &  Trapaud,  6  DoWj  P.  C. 
86. 

(a)  Clayton  v.  Lord  WiUon,  3 
Madd.  302.  n. 

{b)  1  Watk.  on  Cop.  89.  2  lb.  45. 
Kite  &  Queinion,  4  Co.  25.  The 
language  of  that  case  is  as  follows; 
"  if  the  truth  ai  the  case  was  that 
"  the  aorrender  conditional  waa  pre- 
*^  sented,  and  the  steward  in  enter- 
''  ing  thereof  ontitted  the  condition^ 
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"yet  upon  good  proof  thereof^  the 
**  surrender  should  not  be  avoided, 
**  but  the  roll  should  be  mended^  for 
**  the  roll  should  not  conclude  in  such 
case  the  party  either  to  plead  or 
give  in  evidence  the  truth  of  the 
"matter."  Vide  also  1  Roll.  Abr. 501. 
Co.  Cop.  8.  40.  Tr.  89.  Poet.  tit. 
^  Presentment  of  Surrender.' 

(c)  Tower*  V.  3f oor,  2  Vem.  98. 

(d)  Fin.  Rep.  254: — ^itis  probable 
in  this  case,  that  the  entry  on  the 
rolls  oorreqKwded  with  the  surrender. 


254  OF  SURRENDER.  [PART  I. 

The  court  of  B.  R.  in  Burgess  &  Fostet^s  case  {a),  hAA, 
that  the  misentry  of  the  date  of  the  court  should  not  prejudice 
the  party,  such  entry  not  being  a  matter  of  record,  but  an  escroU 
only ;  and  that  on  issue  joined  of  the  time  of  the  surrender,  or' 
of  the  time  of  the  court,  it  should  not  be  tried  by  the  rolls  of 
the  manor,  but  by  the  country. 

In  HiU  &  Wiggett  (b),  an  entry  in  the  steward's  book,  and 
parol  proof  by  the  foreman  of  the  jury,  were  admitted  as  good 
evidence  that  a  feme  covert  had  surrendered  her  whole  estate, 
though  the  surrender  on  the  roll,  and  the  admission,  were  only 
of  a  moiety. 

And  in  a  recent  case  (c),  where  a  surrender  and  the  present- 
ment thereof  by  the  homage  were  allowed  to  be  proved  by  a 
draft  of  an  entry  from  the  muniments  of  the  manor,  and  the 
parol  testimony  of  the  foreman  of  the  homage  who  made  the 
presentment,  Lord  Tenterden,  C.  J.,  in  delivering  the  judg- 
ment of  the  court  of  B.  R.,  observed,  that  there  had  been  cases 
decided  in  courts  of  law,  showing  that  the  entry  on  the  roll  was 
not  conclusive  upon  the  parties,  but  that  a  mistake  in  the  entry 
might  be  shown  by  averment  in  pleading,  or  by  evidence  before 
a  jury,  and  cited  the  above  cases  of  Burgess  &  Foster,  and 
Kite  &  Queinton. 

The  case  of  Winter  &  Jeringham  (d)  is  one  of  consider- 
able interest,  and  was  as  follows.  B.  covenanted  to  con- 
vey all  his  lands  and  tenements  holden  of  the  manor  of 
Haelmey,  and  afterwards  surrendered  divers  lands  by  their 
proper  names,  &c. ;  the  surrender  was  enrolled  with  this  ad- 
dition to  the  parcels,  viz.,  **  hy  the  name  of  all  the  lands,  tene- 
ments, and  hereditaments,  which  he  had  and  held  ef  the 
qforesaid  manor  on  the  day  ijf  this  surrender^  8fc. ;"  and 
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(a)  1  Leo.  280.  S.  C  4  Leo.  215.  S.  C.  9  Dow.  &  Ry.  5ia 

(b)  2  Vera.  547 ;  and  see  Towers  ((/)  Dy.  251.  b.  As  to  the  admis- 
V.  Moor,  lb.  98.  Walker  v.  Walker,  sibility  of  an  averment,  and  of  oral 
Barnard.  214.  testimony^  in  tbe  construction  of  co- 

(c)  Doe  d.  Priestley  &  Wife  v.  pyhold  assurances,  see  ante,  pp.  179« 
CaUoipajf,  6  Barn.  Sc  Cress.  484.  180.  Beversham's  cuie,  2  VtaU  M5. 
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the  question  was^  whether  more  lands  than  were  specified  in  the 
surrender  should  pass^  which,  says  the  reporter,  **  was  much  in 
debate  for  twenty-four  years  in  several  courts."  The  report  of 
« this  case  concludes  thus,  ''  And  by  the  opinion  of  Dyer  no 
"  more  than  was  particularly  expressed  in  the  surrender  shall 
''pass;  and  according  theretp  a  decree  was  made  by  lord 
''  Wentworth,  Lord  and  Chancellor  of-his  manor  aforesaid, 
''  whereof  he  afterwards  repented  :  Yet  many  others  agreed 
**  with  the  above  opinion  as  law."* 

Of  the  mode  of  enforcing  an  Agreement  to  Surrender,  or  a 
void  Surrender:  and  of  the  proper  method  of  conveying  an 
Equitable  Interest  in  Copyholds. 

A  CONTRACT  or  agreement  to  surrender  {a)  or  a  surrender 
which  is  void  for  want  of  presentment  in  due  time,  will  be  en- 
forced in  equity  in  &vour  of  a  purchaser,  or  mortgagee,  against 
the  heir  or  widow,  or  the  person  next  in  succession,  where  the 
first  life  in  a  copy  has  a  power  to  dispose  of  the  estate  (6) ;  and 
against  a  devisee  (though  a  child  of  the  testator),  or  a  volun- 
teer (c),  or  the  assignees  under  a'  commission  of  bankrupt  {d), 

(a)  A  conveyance  of  copyholds,  as     165.    Oxrvith  v.  Plummer,  Gilb.  £q. 


of  freeholds,  is  evidence  of  a  contract, 
to  be  enforced  in  equity  against  the 
customary  heir.  Spencer  v.  Boyes, 
4  Ves.  370.  We  have  seen  that  a  rent 
diai^e,  as  parcel  of  a  manor,  is  grant- 
able  by  copy,  ante,  p.  127;  but  a 
rent  reserved  by  a  surrender  of  copy- 
holds is  not  the  subject  of  surrender 
and  admittance;  yet  those  acts  are 
evidence  of  an  agreement  for  sale, 
and  are  good  in  equity.  Spindlar  v. 
WUfard  &  another,  2  Vern.  16.  And 
see  Austin  v.  Smith,  1  Leo.  315. 

(Jbi)  Dame  or  Davies  v.  Beardsham, 
or  Beversham,  et  ux.  1  Gh.  Ca.  39* 
S.  C.  3  Ch.  Rep.  4.  S.  C.  Nels.  Ch. 
Rep.  76.  S.  C.  2  Freem.  157*  9 
Mod.  75.  Barker  v.  Hia,  2  Ch.  Rep. 
918.     Bradley  v.  Bradlejf,  2  Vern. 


Rep.  13.  S.  C.  2  Vern.  636.  Pai- 
teson  V.  Thompson,  Fin.  272.  6  Vin. 
(O.  e.)  pi.  2.  Keen  v.  Sparrow,  lb. 
marg.      Fin.  331.  HinUm  v.  Hinton, 

2  Ves. 631*^.  S.G.  AvA,277.  Brown 
y.  Raindle,  3  Ves.  257.  2  Freem.  65. 
Greenwood  v.  Hare,  1  Gh.  Rep.  272. 
Ante,  tit.  '  Freebench.' 

(c)  Martin  v.  Seamore,  1  Ch.  Ca. 
170. 

(d)  Taylor  v.  Wheeler,  2  Vern. 
564.  S.C.  2  Salk.  449;  10  Mod. 
492.  2  Ves.  633.  And  see  1  Atk. 
162, 191.  2  Atk.  562.  ]  Stra.  242-^. 

3  Br.  C.  C.  596.  Vide  also  1  Ih.  269. 
Assignees    in    Bankruptcy,  after 

the  commission  is  superseded,  cannot 
enforce  a  contract  for  sale,  previously 
abandoned  on  an  objection  to  the  va- 
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againat 
of  a  mortgagee  (i),  and  also 
apssoc  ^mpofwrnmaa^t  ai  die  lane  of  the  contract^ 
^Oi-  ^jHnnniiip  kcitiod  bf  riglit  [c) ;  thoogb  it  seems 
ovsiitrsL  whSMsr  -u^  oaan  wcmd,  io  the  latter  iastaaoe,  enforce 

It  has  hetm  ofxaosd  tiiux  thcR  s  do  Atimtdoa  between  title 
erf*  &sebaic  prnpernr,  aid  copies  of  court  rofls,  wlien  de- 
poEiec  br  v^ir  of  aersr^,  but  thai  an  eqputaUe  Ken  on  the 


m 

s  a^ke  cRs&iei  V' ;  nor  is  time  any  distinction  between 
ftrrhn^,iy  snd  ci:c*Ti»dids  in  le^sraid  to  the  Ken  which  a  vendor 
has  for  bis  |xirria»^iDaafy,  »  that  where  a  bond  was  given  for 
panrmeni  of  part  of  the  pmrhyr  loneT  for  a  copyhold  estate, 
twelve  mocdB  after  the  death  of  the  veadiM',  and  inter- 

wmataAr  cspresnig  that  the  whole 
paal,  the  veadar  was  hdd  to  have  a 
OB  the  crtabe  for  the  aMCMBt  of  the  boiidC/> 
I  think  it  proper  to  iumumI  the  reado'  that  if  a  person  con- 
tract for  the  porckise  of  the  entirety  of  an  estate,  and  the  title 
diould  prore  to  be  bad«  say  as  to  one  seventh  share,  the  pur- 
will  not  be  oonspeUed  to  take  a  cuBveyaace  of  the  other 


Bat  that  a  person  pordiasing  two  lots,  where  a  good  title  is 
shown  <Hily  to  one,  may  or  may  not  be  compellaUe  to  perfona 
his  contract  as  to  both,  according  to  dicomstanoes*     In  the 


Hdhj  of  the  cwoniBMn,  alUMOgh 
the  same  persons  are  dieaen  ■■■ignKH 
vadCT  a  new  eonniama.  BmriieU  r. 
TMckim,  6  Taunt.  259. 

(a)  H'mUm  y.  Hiniamy  nfai  sup. 
Brwtn  ▼.  RaimJUy  ubi  sap.,  ovar- 
rnliiig  MuMgravc  &  Datkmood,  2 
Vern.  45,  63. 

(6)  Jcnfdngg  ▼.  Moore,  3  Veia. 
d09.  BUnkame  &  Jamems,  S  Bro. 
Par.  Ga.  278. 

(c)  Morse  v.  Faullmer  8c  •ChaiSy 
1  Anst.  11 ;  and  see  C/ayiom  v.  The 


Duke  o£  XemcmMOe,  8  Ch.  Ga.  112. 
JTuewmu  r.  Roper,  1  Ch.  Rep.  158. 
GoodHOe  d.  Fmilkmer  &  othera  t. 
Morm,  3  T.  IL  966. 

{(£j  Morse  &  Fmdkmer,  sop.  Ali" 
ootCs  case,  9  Mod.  62. 

(e)  Ex  parte  Warner,  1  Roae's 
Bpt  Ca.  286.  19  Vea.  202. 

(/)  WinUrY.lat^Ammm,^Vbam. 
48a 

{g)  DaOy  ▼.  Pullem,  3  Sim.  29. 
And  see  Boffetf  t.  SkaUeross,  4 
Madd.  227.  2  Bro.  C.  C  118.  n.  (1). 
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case  of  Lewin  v.  Guest  (a)  he  was  compelled  to  complete  as  to 
both  lots,  but  in  Poole  v.  Shergold  (b)  there  were  two  of  the 
lots  to  which  no  title  could  be  made,  and  Lord  Kenyon  said  he 
was  clearly  of  opinion  that  a  case  might  be  made,  where,  if  it 
turned  out  that  the  seller  could  not  make  a  good  title  to  a  part, 
it  might  be  a  sufficient  reason  to  put  an  end  to  the  whole  con- 
tract. 

A  voluntary  agreement  will  not  be  enforced  by  a  court  of 
equity,  not,  at  least,  if  it  be  purely  voluntary  (c).  But  a  cove- 
nant in  a  marriage  settlement  to  surrender  copyholds  (cQ, 
though  of  a  voluntary  nature,  will  be  carried  into  effect  against 
the  heir,  where  it  has  influenced  the  general  provisions  of  the 
settlement,  so  as  to  create  an  equity  in  favour  of  the  persons  in- 
terested under  the  limitations  contained  in  it  (^). 

It  may  be  of  use  to  mention  here  that  in  Prehhle  v.  Bog-- 
hurst  {f)^  Lord  Eldon  inclined  to  the  opinion  that  a  bond  by 
A.  to  settle  messuages  or  lands  **  if  he  should  become  seised  in 
possession,"  would  embrace  copyholds  as  well  as  freeholds. 

And  that  when  a  marriage  settlement  contains  a  covenant 
with  a  trustee  to  surrender  copyholds  to  him,  to  the  uses  of  the 
settlement,  the  trustee  must  be  made  a  party  to  the  suit,  as 
the  effect  of  the  surrender,  if  decreed,  would  be  to  give  him 
the  legal  estate  {g). 


(a)  1  Russ.  325. 

(&)  1  Cox  Ch.  Ca.  274.  S.  C.  2 
Bn>.  C.  C.  118. 

(c)  Wycherley  v.  Wycherley,  2 
Eden  177*  BeUingkam  v.  Latviher 
&  others^  1  Ch.  Ca.  243.  Neeve  v. 
Keck,  9  Mod.  106. 

(d)  It  would  seem  that  a  surrender 
of  copyholds  will  not  satisfy  a  gene- 
ral covenant  in  marriage  articles  to 
purchase  and  settle  lands.  Ait.  Gen. 
▼.  Whorwood,  1  Ves.  540-1 ;  Belt's 
8npp.  240.  And  see  PiuneU  v.  Hal^ 
leti,  Amb.  106.  S.  C.  2  Ves.  276 ; 
Belt's  Sopp.  344. 

VOL.  I. 


(e)  Neeve  et  al.  v.  Keck,  sup. 
Marlotv  ▼.  Maxie  et  al.  Fin.  388. 
1  Vern.  240.   And  see  ante,  p.  252. 

(/)  1  Swanst.  581.  But  the  Lord 
Chancellor  is  reported  to  have  enter* 
tained  a  different  opinion  on  the 
hearing  of  the  cause,  see  1  Swanst 
319.  Note^  a  copyholder  for  life>  or 
any  greater  estate,  may,  in  pleading, 
allege  that  he  is  seised  in  his  demesne 
as  of  freehold.  Post.  tit.  '  Pleading/ 
&c. 

(g)  Cope  V.  Parry,  2  Jac.&  Walk. 
538.  2  Vern.  36. 
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Sor  sUtdirapihM  lands  stands  predsely 

ixciiur  sff  a  poarol  agitimtat  fer  sale  of  freehold 

BIT  le   zvroded  by  a  jJea  of  the  statute  of 

rcLuf  gfpt  perlonBHiee  of  the  c(»tract  equally 

cos  cif  die  s^afalr-     So,  wheie  there  was  clear 

faecB  praetisedy  and  that  the  defend* 
of  ovneidup,  as  ordering  in  bricks, 
pcrfbnmnoe  of  the  contract  was 
lea  hr  die  Court  of  Exxkeqmer  (ii). 
Lader  a  KZ  few  a  $«c£Sc  peHbnnanoe  of  a  contract  to  sell, 
is^  lacc  ccthled*  in  an  oitffinary  case,  to  restrain  the 
?  widi  tke  estate,  hot  in  one  case,  after  de- 


vIl 


fteii  of  p^ssesscM  and  vecc^  of  part  of  the  porchase-money, 
tbe  rcr>icr  of  crprixCis  anas  restruaed  in  equity  from  snrrend^-^ 
p?rpernr  to  trcsteo,  under  a  g«ieral  couTcyanoe  and 
^r^jKHt  of  aS  the  Tender^  estate  and  eActs  (c). 

Where  then  is  a  natisral  ohfigalion  or  a  moral  duty  to  be 
fbl^IM,  rqcxty  wi3  e^orce  an  agreement  to  surrender,  or  sup- 
piT  a  surresxier  which  b  Toed  for  want  of  presentment,  equally 
as  f^Y  a  purch::5er  or  mortgi^ee ;  but  this  aid  is  confined  to  a 
wife,  diiMren,  and  crecitors,  and  is  subject  to  the  same  rules  in 
faTour  of  the  customarr  heir  when  unprovided  for,  and  the  same 
distinctioQs  between  a  Hneal  and  collateral  heir,  as  prevail  in 
cases  of  de\ise,  where  the  copyholder,  prior  to  the  act  of  55  Geo. 
3.,  neglected  to  surrender  to  the  use  <^  his  will. 

In  Rodgers  x.  yimrskaO  (d),  the  counsel  for  the  defendant 


(«)  99  Car.  2.  e.  a.  s.  4 

(6)  Barrett  t.  GemtMrrm,  Bwibw 
94w  And  Me  Sugden's  Vend,  and 
Pnidi.  ]07>  et  ieq.  [Btli  Ed.]]  1 
FonbLenEq.  cas.a  Kvans'ColL 
of  Stat.  1  VoL  Pt.  2.  a.  1.  No.  17- 

(c)  SpUler  ▼.  SpiUer  &  otkera, 
3  Swanst.  556. 

(d)  17  Ves.  294;  and  see  Aajt- 
dike  r.  Wilkes,  Oilb.  Eq.  Rep.  114 
1  Eq.  Ca.  Abr.393.  c  5.  (in  this  case 


a  specific  exeeation  of  a  bond  given  l^ 
the  bnsband  before  marriage,  was  de* 
creed,  bat  so  as  to  secure  the  issa^ 
by  making  tbem  pnrcbasers).  See 
tHao  Rmndalr.  Rmmdai,2P.W.46L 
An  agreement  to  soirender  entered 
into  bj  the  wife  before  nuurriage,  will 
be  enforced,  though  the  husband  die 
before  it  is  done.  Baker  t.  CkUd,  3 
Vem.  61.  Cotier  y.  Le^er,  2  P.  W. 
625.  Vide  also  Fursaktr  t.  RMmsoth 
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disputed  the  consideration  of  the  deed  stated  in  the  biU^  and  con- 
tended that  the  equity  of  supplying  a  surrender  was  confined  to  a 
will,  and  could  not  prevail  against  a  grandchild,  having  no  other 
provision ;  and  the  Master  of  the  Rolls  is  reported  to  have  siud, 
**  Upon  the  evidence  I  cannot  take  this  to  be  a  conveyance  for 
**  a  valuable  consideration.  The  question  then  is,  v^hether  the 
'^  defect  is  to  be  supplied,  as  this  is  a  conveyance  for  a  younger 
^  son,  upon  the  consideration  of  love  and  affection  ;  and  there 
''  certainly  are  cases  of  supplying  the  want  of  a  surrender  upon 
*^  a  deed,  as  well  as  a  will,  for  a  younger  child ;  but  upon  the 
same  principle  as  in  the  case  of  a  will,  or  the  execution  of  a 
power :  that  is,  for  and  against  the  same  persons.  It  is  said, 
'^  this  is  the  <;ase  of  a  disinherited  heir ;  and  it  has  been  some- 
times laid  down,  that  the  Court  will  not  supply  the  defect 
against  a  disinherited  heir ;  or,  as  the  phrase  has  been  latterly, 
against  an  heir  unprovided  for,  that  is,  without  any  pro- 
vision*  Here  they  have  attended  only  to  the  former  circum* 
stance.  The  answer  states,  that  he  inherits  nothings  unless 
**  he  is  entitled  to  this  estate ;  but  does  not  say,  whether  he  is, 
or  not,  provided  for  in  any  other  way.  Some  inquiry  is  ne- 
cessary upon  that  point,  whether  he  has  any  other  provision : 
if  not,  I  incline  to  think,  that,  against  a  grandchild,  the  want 
of  surrender  ought  not  to  be  supplied.  The  question  has 
never  been  determined  as  to  him ;  though  as  against  a  cot 
lateral  heir  it  has  been  held,  that  it  shall  be  supplied.'"  And 
an  inquiry  was  directed  whether  the  defendant  had  a  provision, 
and  as  to  the  nature  and  extent  of  it. 

In  Parks  v.  Wilson  (a)  A.  was  seised  of  a  copyhold  estate 
which  he  wished  to  devise  to  his  nephew  jB.,  and,  finding  that 
a  surr^ider  was  not  then  practicable,  prevailed  on  his  sister 
and  heir  presumptive  (the  mother  of  B.)  to  enter  into  a  bond 
to  surrender  to  her  son,  upon  payment  of  two  hundred  pounds. 
A.  died.   B.  received  the  rents  during  his  mother's  life,  but  no 

Gilb.  £q.  Rep.  139.  1  Eq.  Ca.  Abr.     and  pott.  tit. '  Surrender  to  WilL' 
I2S.  c  9.  Pre.  Ch.  475.  (in  wUch  the         (a)  10  Mod.  515. 
aid  was  refnaed  to  a  natural  child) ; 
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surrender  was  made  by  her.  J3.  died^  when  his  mother  got 
herself  admitted  to  the  copyhold^  and  took  out  administration 
to  her  son^  and  devised  the  copyhold  to  one  of  her  daughters. 
The  other  daughter  brought  a  bill,  praying  for  a  conveyance 
of  the  moiety  of  the  land,  which  was  decreed,  on  payment  of 
the  two  hundred  pounds,  with  interest  from  the  death  of  the 
uncle. 

And  where  a  settlement  of  freehold  estates,  (which  was  upon 
the  husband  and  wife  for  life,  with  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail,  with  remainder  to  trustees 
for  a  term  of  years,  for  raising  portions  for  daughters,)  con- 
tained a  covenant  on  the  part  of  the  husband  to  settle  copyhold 
lands  upon  the  same  uses  and  trusts,  as  far  as  the  custom  of 
the  manor  would  allow ;  and  a  surrender  was  made,  but  no 
term  limited  for  securing  the  portions  ;  it  was  decreed,  that  the 
copyhold  estate  should  stand  charged  with  the  portions  accord- 
ing to  the  prayer  of  the  bill,  which  stated  that  there  was  no 
issue  male  of  the  marriage,  atid  that  the  freehold  estate  was  not 
sujfficient  to  raise  the  portions  for  the  daughters  (a). 

In  another  case  (6),  A.  by  marriage  articles  covenanted,  that 
within  a  month  ader  marriage  he  would  surrender  a  copyhold 
to  the  wife  for  life,  with  remainders  over,  and  if  he  should  ne* 
gleet  or  refuse  to  do  so,  then  he  would  leave  the  wife  five  hun- 
dred pounds  at  his  death.  No  surrender  was  made.  The 
husband  died  after  the  month,  without  assets.  And  Parker ^  C. 
decreed,  that  the  heir  should  surrender,  it  not  being  a  case  of 
election,  but  a  charge  in  equity. 

But  in  Vane  v.  Fletcher  (c),  the  Court  of  Chancery  refiised 
to  compel  the  heir  to  give  effect  to  a  voluntary  settlement  on 
remote  relations,  where  the  copyholder  had  given  a  letter  of 
attorney  to  another  to  surrender,  which  surrender  the  steward 
refused  to  accept,  because  it  was  objected  to  deliver  up  to  liim 
the  letter  of  attorney :  the  Chancellor  observing,  that  this  was 

(a)  ShwUkam  v.  Shouldham,  2     Contract,  (O.)  pi.  36.     S.  C.  2  Eq. 
Vem.  321.  Ca.  Abr.  56.  pi.  3. 

(b)  Wood  V.  P«ey,  6  Vin.  Cop.         (c)  1  P.  W.  362. 
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a  lucky  accident  in  favour  of  the  heir,  which  equity  ought  not 
to  deprive  him  of,  any  more  than  if  the  copyholder  and  the  lord 
had  disagreed  about  a  fine,  which  had  prevented  a  surrender, 
and  that  this  being  a  voluntary  conveyance,  was  not  to  be 
assisted  in  equity,  like  the  case  of  a  conveyance  to  a  wife  or 
child. 

In  all  cases  of  necessity,  as  when  from  any  particular  circum- 
stances, no  court  can  be  held  to  give  efifect  to  such  disposition 
as  the  copyholder  may  be  desirous  of  making  of  his  estate, 
equity  will  supply  the  want  of  a  surrender  (a). 

And  where  a  writ  of  aiel  was  brought  in  the  manor  court  to 
avoid  an  estate,  ^  for  that  no  surrender  had  been  made ;'  it  ap- 
pearing that  the  rolls  were  lost,  and  that  the  defendant  had 
been  in  possession  for  forty-five  years,  the  Court  of  Chancery 
granted  a  perpetual  injunction,  on  the  ground  that  a  surrender 
ought  to  be  presumed  (b). 

And  although  even  a  long  period  of  enjoyment  would  not 
induce  the  presumption  of  the  iiirolment  of  a  bargain  and  sale 
(the  inrolment  being  an  essential  part  of  the  title),  except  it  ap- 
peared that  the  rolls  of  Chancery  had  been  searched,  and  a 
chasm  had  been  discovered  about  the  period  of  such  convey- 
ance (c) ;  yet  it  is  clear  that  if  a  copyhold  estate  should  have 
been  enjoyed  without  interruption  for  a  great  length  of  time,  a 
surrender  would  be  presumed,  for  the  same  reason  as  Lord 
KenyoUy  in  England  &  Slade  (d),  held,  that  a  conveyance 
ought  to  be  presumed  to  have  been  made  to  the  cestuy  qve 
trust  in  strict  execution  of  the  trusts,  although  a  very  short 
period  of  time  had  then  elapsed,  and  that  a  jury  might  be  di- 
rected to  presume  a  surrender  in  much  less  time  than  twenty 

{a)  Murrd  &  SmUh,  4  Co.  25.  a.  1  H.  Bl.  457-9.     Cookes  v.  HeUier, 

8.  C.  Cro.  Eliz.  252.     1  New  Abr.  1  Ves.  235.     JVilson  v.  Allen,  1  Jac. 

472.  pi.  6.   And  see  1  P.  W.  354-5.  &  Walk.  619,  620. 

2  Vera.  584-6.  (c)  Doe  8c  Walerton,  3  Barn.  & 

{h)  Knight  v.  Adamson,  2  Freem.  Aid.  152.     And  see  Wright  v.  Sm^^ 

106.     Lyford  v.  Coward,  2  Ch.  Ca.  tkies,  10  East  409. 

150.  S.  C.  1  Vern.  195.  Roe  &  Lowe,  (d)  4  T.  R.  682. 
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yean ;  and  also  that  livery  of  seisin  will  be  presumed,  in  the 
case  of  a  lease,  after  a  long  possesion  under  it  (a). 


An  Equitable  Interest  in  copyhold  lands  is  not  the  sub- 
ject of  surrender  (b),  except  in  the  instance  of  a  surrender  for 
the  purpose  of  barring  an  estate  t£ul  (e),  but  it  is  assignable; 
and  the  assignee  of  an  equitable  estate,  on  taking  a  surrender 
from  the  person  in  whom  the  legal  copyhold  interest  is  vested, 
may  compel  an  admission  upon  payment  of  a  single  fine. 

In  the  case  of  the  King  v.  the  Lord  of  the  Manor  ^ 
Hendon  and  his  Steward{d),  A.  had  covenanted  to  assign  and 
surrender  to  B.,  and  the  covenant  was  presented  by  the  homage. 
B.  assigned  to  C,  who  took  a  surrender  from  A.,  and  an  ap- 
plication of  C.  to  be  admitted  was  resisted  by  the  lord,  on  the 
supposition  of  his  being  intitled  to  a  fine  from  B.;  but  upon  a 
motion  for  a  mandamus  to  compel  the  lord  or  his  steward  to 
admit  C,  the  Court  of  B.  R.  held  that  C.  was  intitled  to  ad- 
mission, and  that  any  private  agreement  between  A.  and  B., 
not  followed  up  by  a  surrender,  could  not  give  the  lord  any 
right  to  a  fine,  notwithstanding  the  presentment  of  such  agree- 
ment. 


Of  Surrender  to  Will. 


Although  this  branch  of  the  law  of  copyhold  tenure  is 
materially  altered  by  the  act  of  parliament  of  55  Geo.  3. 
c.  192.  (e),  yet  I  think  it  proper  to  go  into  tiie  subject  now 
proposed  for  consideration,  as  much  at  large  as  if  the  act  did 


(a)  I*ack  V.  Clarke,  1  Rol.  Rep. 
132.  Biden  v.  Loveday,  cited  1  Vern. 
196.  S.  C.  Toth.  116.  13Vm.  206. 
pi.  5. 

(6)  Bat  a  sairender  is  the  only 
mode  of  passing  a  l^al  interest  in 
copyholds^  whether  U  be  in  pauetnan, 


or  of  a  reversionary  natmre,  ante,  p. 
151-2. 

(c)  Ante,  p.  77* 

{d)  2  T.  R.  484-5.  Vide  also 
Cooke's  Bpt.  L.  c.  8.  s.  2. 

(e)  See  this  act  in  the  Appendix. 
Vide  also  post.  tit.  *  Demise.' 
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not  exist;  not  only  because  it  is  not  retrospective  in  its  opera- 
tion^ but  also  on  account  of  the  second  section  of  the  act, 
Tvhich,  as  it  denies  the  right  of  admission  to  any  person  claim- 
ing under  a  testamentary  disposition,  except  on  payment  of 
such  stamp  duties  (a)  and  fees  (b),  as  would  have  been  payable 
on  the  surrender  to  the  use  of  tlie  will>  should  induce  stewards 
of  manors  to  recommend  the  copyhold  tenants,  to  surrender  to 
the  uses  of  their  wills  as  heretofore,  leaving  the  act  to  operate, 
(as  it  would  seem  ta  have  been  intended  by  the  legislature,)  in 
those  cases  only,  where  a  copyholder  cannot  conveniently  make 
a  surrender  of  his  estate. 

The  operation  of  the  act  is  not,  as  I  submit,  to  make  copy- 
holds devisable,  but  virtually  to  create  an  ideal  surrender,  leav- 
ing the  will  to  operate  as  a  declaration  of  uses  or  appointment, 
as  before  the  passing  of  the  act,  and,  unfortunately,  without 
giving  the  protection  afforded  in  freehold  cases  by  the  statute 
of  frauds ;  neither  doe^  the  act  supply  surrenders  which  are 
matters  of  substance,  but  those  only  which  are^mere  matters  of 
form,  so  that  in  Doe  d.  Nethercote  v.  Bartle  (c),  it  was  de- 
cided by  the  Court  of  B.  R.  that  a  feme  covert  is  incapable  of 
devising  her  copyhold  land,  except  through  the  medium  of  a 
surrender  to  will,  under  the  sanction  and  protection  of  the 
private  examination  by  the  lord  or  steward  as  to  her  uncon- 
trolled assent. 

It  is  already  shown,  that  the  legal  estate  in  copyholds  can 
pass  only  by  surrender,  unless,  indeed,  under  some  legislative 

(a)  It  is  rather  a  curious  fact>  pendix. 

that  no  such  duties  were  payable  at  (6)  In  many  manors  a  larger  fee 

the  time  of  passing  the  act  now  Ls.payableouasurreuderout  of  courts 

under  consideration,  the  stamp  duties  than  for  a  surrender  in  court ;  in 

imposed  by  the  act  .of  48  Geo.  3.  those  instances  a  steward  would  pro- 

c.  149,  haying  been  repealed  by  the  bably  think  himself  intitled  to  the 

act  of  55  Goo.  3.  c.  164;  in  which  larger  fee,  on  admission  of  a  devisee 

latter  act,  original  surrenders  out  of  und^r  the  operation  of  the  above  sta- 

oourt,  and  copies  of  court  roll  of  sur«-  tute. 

renders  in  court,  to  the  uses  of  a  wilL  (c)  5  Barn.  &  Aid.  492.     1  Dow. 

are  exempted  from  all  stamp  duties :  &  Ry.  81. 
vid*  the  above  stamp  acts  in  the  Ap- 
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tecs  ^iT  :  let  as  the  J 
tioos  ag  interest  or  ca*.  ike 
tbeoopTfcoMestates  wiri 
tain  the  right  of  a 
iDheritance,  against  a 
excluded  the  pc^cr  of 
render  (e). 


euttif  dcBring  a  eopjh<4der  the 
of  his  nfl,  eonld  not  be  sup- 
H,  indeed,  he  thought  incapable 


zit  of  a  r^ht  whadi  exisis  only  by  cus- 

was  at  lEbertT  to  impose  such  condi* 

E%ht  £ctate,  on  the  original  grant  of 

hi»n»cior.hwcuId  be  difficult  to  main* 

tarj  dkpoadon  of  eopvhold  lands  of 

prtweripim  mode  of  assurance,  which 

devising  throngfa  the  medium  of  a  sur- 


{h)  frror#  cMe,  P.  35  Elix.  C.  B. 
Lttt.  Rep.  26.  Bac  Ab.  Cop. 
(G.)  p.  794,  maig.  HUU  r.  HtOs,  Col 
£nt.l24.b.  Smith  r.  PapUamy  Cmt- 
ter  71 ;  >D^  Me  Detemisk  &  Baimes, 
2  Eq.  Ca.  Alv.  43;  but  eopjliQlds 
are,  dearlj,  not  within  tlie  statutes 
of  willii,  ante,  p.  lOJ. 

(c)  Per  Lord  Thurhm  in  Piie  r. 
W^/iiVe,  3  Bro.  C.  C.  287. 

(d)  See    fr^irifU    r.    Warddl,  3 
Bro.C.t:.116.   4  East  271.    7  East 

307. 

(«)  Mr.  Belt  in  his  most  useful 

edition  of  Brown's  Chancery  Cases, 
[^3d  Vol.  286.^,  has  expressed  an  in- 
clination of  opinion  similar  to  that 
entertained  by  the  author  on  this 
|Hitnt,  but  has  shown  by  a  very  in- 


tbxt  it  ia,  at  least, 
doaUfnl  whether  Lord  Tkurlom 
laid  down  any  sadi  general  proposi- 
as  that  attributed  to  him  in 
&  Wkite,  Mr.  Etsus  in  his 
ffJlwiift  of  the  statutes,  1  Vol.  Pt. 
2.  Class  XI.  No.  1,  in  adrerting  to 
that  dictum,  says,  ''  This  opinion  is 
certainly  Terr  oondndTe  to  public 
oonvemence,  with  regard  to  its  ef- 
fects; but  it  seems  rery  difficult 
to  support  it  upon  the  principle  of 
mere  legal  reasoning;  or  to  dis- 
cover upon  what  correct  principles 
a  custom  according  with  the  gene- 
''  ral  common  law,  and  not  afiected 
"  by  any  l^slatiTe  provision,  could 
''  be  controuled  or  superseded  by 
mere  judicial  authority." 
In  Church  v.  Mundy,  see  12  Ves. 
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By  a  special  custom  prevailing  in  the  manor  of  Barton  upon 
Humber,  the  copyhold  tenements  are  devisable  for  fourscore 
years,  and  not  otherwise,  without  any  surrender  being  made  to 
the  uses  of  the  will. 

Stewards  of  manors,  those  at  least  who  are  well  acquainted 
with  their  duty,  have  been  careful,  in  all  cases,  so  to  frame  the 
surrender  to  will,  as  to  embrace  any  previous  general  devise 
which  the  copyholder  should  have  made ;  this  bong  essential 
in  order  to  give  effect  to  the  testator's  intention,  if  by  his  will 
he  has  contemplated  the  disposition,  not  only  of  the  copyhold 
property  he  then  possessed,  but  of  any  he  should  subsequently 
acquire  ;  for,  if  the  words  of  the  surrender  are  future y  that  is, 
if  the  surrender  be  to  such  uses  as  he  shall  appoint,  copyholds 
purchased  by  or  descended  to  the  testator  after  the  date  of  his 
will,  even  if  the  devise  be  in  the  very  general  terms  of  '  all  his 
real  estates ',  will  not  pass ;  but  it  would  seem,  that  any  copy- 
hold estates  which  the  testator  possessed  at  the  time  of  making 
his  will,  will  pass  by  such  a  devise,  when  the  surrender  is  sub- 
sequent to  it,  although  the  words  of  surrender  are  future  (a). 

It  must  also  be  recollected,  that  a  codicil  to  a  will  operates  as 
a  republication,  so  as  to  bring  the  will  to  the  date  of  the  codi- 


426,  15  lb.  396,  on  the  queation 
whether  the  reveraion  or  vested  re- 
mainder of  a  copyhold  expectant  on 
an  estate  tail,  could  be  surrendered 
to  the  use  of  a  will.  Lord  Eldtm,  C, 
stated  Lord  ThurUm's  opinion  above 
cited,  and  said,  the  court  would  hold 
that  there  might  be  a  surrender  to 
the  use  of  the  will,  though  no  in- 
stance could  be  found  upon  the  re- 
cords of  the  manor ;  or  if  there  could 
be  no  such  custom,  there  must  be 
acMne  mode  of  disposition  by  deed,  as 
in  the  case  of  customary  freeholds, 
the  want  of  which  [m  the  case  of 


creditors,  &C.3  the  court  would  sup- 
ply. But  it  is  observable,  that  the 
point  of  a  prescriptive  right  in  the 
lord,  un&vourable  to  a  testamentary 
disposition  of  the  copyhold  lands, 
does  not  appear  to  have  been  raised 
in  the  latter  case. 

(fl)  Warde  v.  Warde,  Amb.  299. 
And  see  n.  (1 )  &  (3)  lb.  [2d  KAr\  3 
Atk.l7B,  in  Car<ev.Car/«.  Spring  d. 
Tiicher  v.  Biles  &  another,  1  T.  R. 
435.  (n.  f.)  And  see  8  Ves.  285, 
citing  S.  C,  and  Sadlier  &  Crespin, 
before  C.  J.  Et^re.  Vide  also  Doe  v. 
DUnoi,  2  N.  R.  403. 
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cil>  andy  oonsequently,  to  gire  eflkct  to  a  surrender  of  an  estate 
acquired  after  the  date  of  the  will  (a). 

And  it  has  long  been  settled,  that  after-purchased  lands  pass 
by  a  will  containing  a  description  applicable  to  them,  when  sur- 
rendered to  uses  already  declared,  or  to  be  declared,  by  the 
will  of  the  copyholder  (i) ;  for  the  surrender  is,  in  efifect,  a  re- 
publication of  the  will  (c) . 

As  the  lord  is  only  the  medium  of  surrender,  a  surrender  to 
will  does  not  pass  any  interest  to  him,  but  the  lands  remain 
vested  in  the  surrenderor,  and  may  be  afterwards  surrendered 
by  him  to  a  purchaser  or  otherwise  {d). 


(a)  Acherley  y.  Vernon,  9  Mod. 
6a  8.  C.  10  Mod.  518.  S.C.  Corny. 
381.  3  Bro.  P.  C.  85.  Doe  d.  Pate 
y.  Davy,  Cowp.  158.  The  d.  Gibbons 
y.  Polt,  Dougl.  716.  And  see  Potter 
y.  Potter,  1  Vee.  437-  8.  C.  3  Atk. 
719.  Gibson  y.  Lord  Monijbrt,  1 
Ves.  489.  Belt's  Supp.  191.  Jacit. 
son  y.  Hurlock,  Amb.  487-  Barnes 
y.  Crow,  4  Bro.  C.  C.  2.  8.  C.  1  Ves. 
Jim.  486.  PigoU  y.  Waller,  7  Ves. 
98.  Holmes  y.  CoghiU,  lb.  505 ;  12 
Ves.  206.  Be  Bathe  y.  Lord  Fingal, 
16  Ves.  167.  Hubne  y.  Heygaie, 
1  Meriy.  285.  Goodtitle  d.  Wood- 
house  &  others  y.  Meredith,  2  Mao. 
ft  8elw.  13.  Duffield  v.  Duffield,  3 
BIL  Dom.  Proc.  N.  8. 345-6.  These 
oases  haye  fiiUy  settled,  that  a  oodi* 
cil  is^  primd  facie,  a  republication  of 
a  will,  so  as  to  pass  after  purchased 
lands,  and  that  it  requires  a  manifest 
oontrary  intention^  to  repel  that 
effect,  as  in  Strathmore  y.  Bowes,  7 
T.  R.  482.  Bowes  y.  Bowes,  2  Bos. 
ft  PuL  500.  A  codicil  is  also  a  re- 
publication of  a  will,  so  as  to  make  a 
newly  purchased  estate  deyised  by 


the  codicil,  subject  to  a  chai^  of 
debts  contained  in  the  will.  Rowley 
y.  Eyton,  2  Meriy.  128.  But  the  old 
cases  were  nnfayourable  to  the  eon- 
structiye  republioation  of  a  will,  see 
7  Ves.  1 17>  et  seq.  1  Meriy.  293. 

And  it  has  been  decided,  that  a 
codicil  will  not,  by  the  mere  effect  of 
republishing  a  will,  be  an  execution 
of  a  power,  executed  by  the  will,  but 
afterwards  discharged  by  the  creation 
of  a  new  power.  Holmes  y.  Coghill, 
7  Ves.  499,  12  Ves.  206.  And  see 
Lane  y.  WUkins,  10  East,  241. 

{b)  Heylyn  y.  Heylyn,  Cowp.  130. 
Loift,  604.  Att.  Gen.  y.  Vigor  ft 
o<A«r«,  8  Ves.  286.  Denn  A.  Harris 
y.  Cutler,  dted  Ck>wp.  131,  1  T.  R. 
438,  8  Ves.  285.  And  see  8ugden's 
Vend,  and  Purdi.  173.  C^th  £d.] 

(c)  1  T.  R.  437.  a. 

{d)  Fitch  y.  Hookley,  Cro.  Elis. 
441-2.  4  Co.  23.  a.  Thrustout  d. 
Gower  y.  Cunningham,  2  8ir  W.  HL 
1046 ;  and  see  Burgqine  y.  Spurting, 
Cro.  Can  283«4.  8.  C.  W.  Jones, 
396. 
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The  sarrender  of  a  feme  copyholder  heUng  suefpended  by 
marriage,  she  caonot  after  coverture  devise  her  copyholds  pur- 
suant to  a  surrender  made  when  sole  (a). 

And  as  the  surrender  of  a  joint  tenant  operates  as  a  sever- 
anoe  (b),  it  follows,  that  a  surrender  by  him  to  the  use  of  his 
will,  and  a  devise  in  pursuance  of  such  surrender,  will  be  good, 
even  though  the  surrender  is  not  presented  till  after  his  death, 
for  the  joint  tenancy  is  severed  from  the  time  of  the  sur- 
render (c). 

A  surrender  to  will  only  operates  on  the  interest  which  the 
copyholder  has  at  the  time,  and  it  will  not,  therefore,  pass  lands 
subsequently  taken  by  him  in  exchange  (d),  nor  a  reversion  in 
fee  afterwards  descending  to  and  devised  by  a  tenant  pur  autre 
vie  (e) ;  but  an  existing  surrender  to  will  has  been  held  to  sup- 
port a  devise,  so  as  to  include  the  ultimate  remainder  or  rever- 
sion in  fee,  limited  by  a  subsequent  surrender  to  uses,  on  the 
principle,  that  when  a  copyholder  surrenders  to  uses,  the  estates 
created  are  new  estates  only,  in  so  £ur  as  such  uses  differ  from 
the  estate  which  existed  in  the  surrenderor  at  the  time  of  the 
surrender  (y^. 

An  equity  of  redemption,  until  the  admission  of  the  mort- 
gagee, is  as  much  the  subject  of  surrender  to  wiU,  as  the  land 
was  before  the  mortgage  (g) ;  but  a  surrender  to  will  was  not 


(a)  George  d.  Tkombury  y.  Jew, 
Amh.  627,  473.  marg.  Ante,  p.  157* 
(6)  Ante,  p.  170. 

(c)  Constable's  case,  cited  Co.  Lit. 
59.  b.  Porter  ▼.  Porter,  Cro.  Jac. 
100.  JUen  r.  Nash,  1  Browid.  127. 
S.  C.  N07,  153.  Benson  v.  Scott,  4 
Mod.  254.  S.  C.  3  Lev.  385.  Lex 
Cnst.  127.  Gale  v.  Gale,  2  Cox.  Ch. 
Ca.  156.  2  Yes.  509. 

(d)  Frank  v.  Standish,  in  Scac. 
cited  1  Bro.  C.  C.  588,  and  15  Yes. 
391. 

(e)  Doe  d.  Ibbott  v.  Cowling  et  ux* 
6  T.  R.  63.    And  see  Goodtitle  d. 


Faulkner  &  others  y.  Morse,  3  T. 
R.  365.  Morse  y.  Faulkner,  1  Anst* 
11,  and  Doe  d.  Blacksell  &  others 
y.  Tomkins  et  ux.  11  East,  185. 
Yide  also  n.  (d.)     1  Watk.  on  Cop. 

126-7. 

(/)  ThrusUnU  d.  Gower  y.  Cun» 
ningkam,  ubi  Bup.  Fearne's  Cont. 
Rem.  90.  Fawser  &  Jeffery,  IQ  VtB. 
527;  3  Barn.  &  Aid.  462;  3  Ruas. 
479.  And  see  iZoe  &  Grfffits,  4  Burr. 
1956. 

(g)  Doe  d.  Shewen  y.  Wroot  & 
others,  5  East,  138-9.  n.  Ke^iebel  r. 
Scrqfion,  8  Yes.  30;  and  see  2  East 
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of  a  povcr  (e),  hit  .%mmliwl  the  want  of  a 
soncDder  to  the  ises  of  a  will,  and  thciefaj  given  eflfect  to  a 
manifirat  or  cooaiiuctiie  intention  (d) ;  and  which  practice,  it 

wigiDated  upon  chaiities  under  commissions  of 
after  the  statofce  of  43  Efia.  c  4.  {e) ;  a  devise 
to  a  diantj  being  coifiideied  as  a  dbection  to  the  har  to  make 


36a  Sirwdttkte  r.  Sirwdmicke,  dted 
br  Mr.  Ccix,  n.  (1)  /&.  Bremi  r.  Best, 
1  Vera.  69.  HigaU  y.  Higaie,  ToCh. 
113.  See  also  Martim  t.  MattRm,  2 
Bnrr-STTd.  Bat  wee  Andrews  v.  Tmek- 
meOy  llos.  95  ;  and  qn.  whether  or 
not  the  mortgagee  had  been  admit- 
ted? 

(r)  Chapman  t.  Gibson,  3  Bro. 
C.  C.  23a 

{d)  A  coostmctiTe  inteation  is 
raised  in  fiironr  of  creditors,  but  in 
the  case  of  a  wife,  or  of  diildren,  the 
intention  must  be  perfectly  manilest. 
Sampson  r.  Sampson,  2  Ves.  & 
Beam.  337-  Eyas  r.  Byas,  2  Ves. 
164.  Belt's  Sop.  315. 

{e)  3  Ves.  69.  A  devise  to  a 
diarity,  prior  to  the  act  of  9  Geo.  2, 
the  testator  dying  after  it,  was  hM 
to  be  good  in  Ashbmmham  t.  Brad-^ 
shaw,  2  Atk.  36.  AtL  Gen.  v.  Uoyd, 
1  Ves.  33.  S.  C.  3  Atk.  551.  Ait 
Gen,  T.  Andrews,  1  Ves.  225.  And 
see  AtL  Gen.  t.  Heartwell,  Amb. 
451. 


53a  Perry  t.  WJklUkemd,  6  Ves. 
M4.  Flo^  T.  AUridgf  &  Wms, 
cited  5  Eist,  137-  Wmmewrighi  t. 
Eimdi^  1  Mad.  Repu  Y.  C  Court. 
027.  B«t  see  Veanm'%  P.  W.  100. 

(o)  Dtnie  T.  Bemrddtam  ei  u. 
lCh.Ca.39.  S.C3Ch.  Bcp.  4. 
a  C.  Ncla.  RepL  76.  S.  C.  2  Frccm. 
157.  9  Mod.  75.  1  T.  K  001-2. 
Ardaoife  r.  Bemnei,  2  Didc  465. 
GreaUaU  r.  GreemMU,  2  Vera.  680. 
8.  C.  Gilb.  Eq.  Bep.  77-  S.  C.  Pre. 
Ch.  322.  Hawkins  r.  Leigh  & 
cihers,  1  Atk.  387-  Macey  r.  Shnr- 
mer,  lb.  389.  Tnffm^  r  Page,  2 
Atk.  37.  8.  C.  Bara.  9.  Car  t.  Elli- 
son,  3  Atk.  75.  Allen  v.  Pomlion,  I 
Ves.  121.  Atl.  Gen,  t.  Andrews,  1 
Ves.  225.  Gibson  ▼.  Lord  Monifori, 
1  Ves.  489.  See  also  Wmnewrigkt  r. 
EUvell,  sop.  in  which  it  was  decided 
by  the  then  Vice  Chancellor,  that  an 
unadmitted  devisee  has  no  title  to  de- 
vise, even  in  equity.  And  see  King 
T.  TumeTt  2  Sim.  545. 

{hi)  Macnamara  v.  Jones,  1  Bro. 
C.  C.  481.    King  V.  King,  3  P.  W. 
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a  surrender,  and  therefore  good,  as  an  appointment  under  that 
statute  {a). 

This  aid  has  heen  refused  to  legatees  (b)  ;  and  is  confined  to 
a  wife,  children,  and  creditors;  yet  in  Pointer  v.  Palmer  (c), 
upon  a  bill  filed  to  compel  payment  of  a  legacy,  and  to  have  a 
copyhold  estate,  which  had  been  devised  in  aid  of  the  personalty, 
surrendered  by  the  heir  to  the  uses  of  the  will,  the  heir  was, 
upon  certain  terms,  ordered  to  surrender  accordingly. 

As  TO  THE  Wife,  the  reader  is  referred  to  Strode  v.  FaU- 
land,  3  Ch.  Rep.  187-8.  Biscoe  v.  Cartwright,  Gilb.  Eq. 
Rep.  121.  Toilet  v.  Toilet,  2  P.  W.  489.  Hawkins  v.  Leigh 
&  others,  1  Atk.  388.  Smith  v.  Baker,  lb.  385.  Taylor 
V.  Taylor,  lb.  386.  3  Bro.  C.  C.  231.  Boome  v.  Boome,  3 
Atk.  181.  Goodwyn  v.  Qoodwyn,  1  Yes.  228.  Bya^  v.  By  as, 
2  Yes.  164.  Tudor  v.  Anson,  lb.  582.  Marston  v.  Gowan,  3 
Bro.  C.  C.  170.  Chapman  v.  Gibson,  lb.  229.  N.  (1.)  to 
Watts  V.  BuUas,  1  P.  W.  60.  Bumbold  v.  Bmihold^  3  Yes. 
65.  HiUs  V.  Downton,  5  Yes.  557.  Church  v.  Mundy,  12 
Yes.  426.    Fielding  v.  Winwood,  16  Yes.  90. 


As  TO  Children  : 

Vide  Smith  v.  Ashton,  1  Ch.  Ca.  263-4.  Hardham  v. 
Boberts,  1  Yern.  132 ;  2  lb.  164.  Kettle  v.  Townsend,  1  Salk. 
187.  Bradley  v.  Bradley  et  al.  2  Yern.  163.  Crqft  v. 
Lyster,  cited  ib.  164.     Baih  &  Montagues  case,  3  Ch.  Ca. 


(a)  Portreeve  &  Burgesses  of 
Chard  &  o//ier«  t.  OpiV^  Fin.  7^- 
A'vf//'^  case.  Mo.  890.  Duke's  Ch. 
Us.  bj  Bridgm.  366.  Alt.  Gen,  v. 
AndrcfvSy  1  Ves.  225.  y^//.  Gen.  v. 
Sawiell,  2  Atk.  497*  Harrison  v. 
Grosvener,  2  Keb.  837*  And  see  ^</. 
Gen.  V.  Downing  &  others,  Amb. 
573.  S.  G.  1  Dick.  414,  wherein  the 
court  would  not  supply  the  surrender 
for  a  charity,  as  there  were  prior 


limitations  in  strict  settlement,  even 
though  such  limitations  had  failed. 
But  now  as  to  charitable  dispositions  ' 
of  copyhold  property,  see  9  Geo.  2. 
c.  36.  Ante,  p.  244. 

(h)  Rafter  v.  Stocky  1  Eq.  Ca. 
Abr.  123,  pi.  12:  Supp.  Vin.  Abr. 
Cop.  (M.  a.)  s.  3.  pi.  3. 

(c)  2  Dick.  5«^4,  in  which  case, 
however,  it  does  not  appear  by  whom 
the  bill  was  filed. 
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106.  JSdbrr  ▼.  Jetmaigt,  2  Freem.  234.  Pope  et  aL  y. 
Garland,  3  Salk.  84.  Strode  v.  Falkland,  3  Ch.  Rep.  187-8. 
Watte  T.  BmOae,  1  P.  W.  60.  and  n.  (i.)  ib.  Bulloch  r. 
BmOoet,  6  Vin.  Cop.  (M.  a.)  pL  19.  Burton  t.  Lhyd  or  Floyd, 
lb.  pL  20;  3  P.  W.  285.  (n.  A.)  2  Br.  Par.  Ca.  281.  {Uoyd 
Ai^idl.  Burton  Req>.)  Weeks  v.  Gore,  6  Yin.  Cop.  (M.  a.) 
pL  24.  Earl  of  Suffolk  v.  Howard,  2  P.  W.  178.  ToUet 
w.  ToUet,  2  P.  W.  489.  Carter  v.  Carter,  Mos.  370.  An- 
drews T.  Waller,  6  Yin.  Cop.  (W.  e.)  pi.  12.  Hicien  et  aL 
T.  Hieken,  6  Yin.  Cop.  (M.  a.)  pi.  30.  Cot^  v.  Amham,  3  P. 
W.  283.  S.  C.  Ca.  Temp.  Talb.  35.  Hawldns  r.  Leigh 
&  others,  1  Atk.  388.  Macey  &  others  v.  Skurmer,  Ib. 
889.  Roome  y.  Roome,  3  Atk.  181.  Goring  y.  Na^  & 
o<A»v,  3  Atk.  191.  Bonis  v.  Denshaw  &  o/Am-«,  lb.  585. 
6nao<ftp^  T.  Goodwyn,  1  Yes.  228.  .ffyof  t.  Byas,  2  Yes. 
164.  TWdbr  v.  ^mom,  2  Yes.  682.  Lindopp  v.  EboraU,  3 
Bro.  C.  C.  188.  Che^pman  ▼.  Gibson,  Ib.  229.  P<i(e  y. 
White,  IB.  286.  Rumbold  v.  RunOold,  3  Yes.  65.  Hills 
r.  Downton,  5  Yes.  563.  Blunt  v.  Clitherow,  10  Yes.  589. 
Gam  y.  Gam,  16  Yes.  268.  Pennington  r.  Pennington,  1 
Yes.  &  Beam.  406.  Sampson  y.  Sanqtson,  2  Yes.  &  Beam. 
337.     Braddich  v.  Mattock,  6  Madd.  361. 

As  TO  Crbditobs: 

Vide  Cary's  Rep.  9,  10.  Pope  et  aL  y.  Garland,  3  Salk. 
84.  Chains  y,  Cashom,  Gilb.  Eq.  Rep.  96.  S.  C.  1  Eq.  Ca. 
Abr.  124.  S.  C.  Pre.  Ch.  407.  Strode  y.  Falkland,  3  CL 
Rep.  187-8.  Drake  y.  Robinson,  1  P.  W.  443.  Harris  y. 
Ingledew,  3  P.  W.  98.  Ib.  n.  (2).  Haslewood  y.  Pope,  3 
P.  W.  322.  MaUabor  y.  MaUahar,  Ca.  Temp.  Talb.  78. 
Attorney  General  y.  Mott,  2  Eq.  Ca.  Abr.  234,  pi.  23.  Car 
▼.  EUison,  3  Atk.  73.  Roome  y.  iZocHiie,  3  Atk.  181.  ItheU 
r.  Beane,  1  Yes.  215.  S.  C.  1  Dick.  132.  Byas  y.  Byas, 
2  Yes.  164.  Tudor  v.  ^mom,  /&  582.  Coombes  y.  GtftMMi, 
1  Br.  C.  C.  273.    BisAy  y.  Eley,  2  lb.  325.  S.  C   2  Dick. 
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698.  Lindopp  t.  Ebondl,  3  Bro.  C.  C.  188.  Chapman  r. 
Gibson,  lb.  229.  N.  (1)  to  Watts  v.  BuOas,  1  P.  W.  60. 
Kentish  y.  Kentish,  3  Bro.  C.  C.  257.  Growcoch  v.  Smith, 
2  Cox.  Ch.  Ca.  397.  HiUs  y.  Dawnton,  5  Yes.  563.  Kid- 
nay  y.  Coussmaier,  12  V&.  136.  Pennington  v.  Pemwngton, 
1  Yes.  &  Beam.  406. 

And  I  shall  show,  in  treating  of  devises  of  copyholds,  that 
a  court  of  equity  will  supply  the  want  of  a  surrender  for  cre- 
ditors, even  where  there  are  freeholds,  if  the  freeholds  are  in- 
sufficient for  payment  of  the  debts,  though  not  when  the  free- 
holds are  adequate.  But  in  the  case  of  creditors  the  aid  will 
be  confined  to  the  amount  of  the  debts,  for  the  heir  has  equal 
equity,  at  the  least,  with  the  devisee,  and  where  the  equity  is 
equal,  the  law  must  prevail  (a). 

And  as  the  court  does  not  interpose  when  the  equity  is 
equally  balanced,  so  a  surrender  will  not  be  supplied  against 
the  customary  heir,  being  a  child  of  the  testator,  unless  sudi 
heir  is  provided  for ;  but  a  provision  made  for  him,  either  by 
the  parent  or  aliunde,  brings  him  within  the  rule,  without  re- 
gard to  the  amount  of  such  provision  (i). 

This,  at  least,  was  considered  to  be  the  established  practice  of 
the  Court  of  Chancery,  until  the  case  of  HiUs  v.  Doumton  {c\ 
in  Mhich  Lord  Rasslyn  (Chancellor)  observed,  that  the  distinc* 


(a)  Compton  v.  CoUinson,  2  Bro. 
C.  C.  386.  3  lb.  171.  (n.  Belt's  ed.) 
1  Watk.  on  Cop.  141.  Supp.  Vin. 
Abr.  Cop.  (M.  a.)  s.  3.  pL  3. 

(6)  Kettle  v.  Townsend,  I  Salk. 
187.  1  Eq-  Ca.  Abr.  123.  3  Bro, 
C.  C.  231.  Biscoe  v.  Cartn>rtght, 
Oilb.  £q.  Bep.  121.  Andrews  v. 
Waller,  6  Vin.  Cop.  (W.  c.)  pL  12. 
Hicken  et  aL  v.  Hicken,  ib.  (M.  a.) 
pi.  30.  Strode  v.  Falkland,  3  Ch. 
Rep.  188.  Cook  r.  Arnham,  3  P.  W. 
283.  8.  C.  Ca.  Temp.  Talbot,  35. 
r.  Baker,  1  Atk.  386.    Haw- 


kins  y.  Leigh  &  others,  ib.  388. 
Macey  &  others  v.  Shurmer,  ib. 
390.  Chapman  v.  Gibson,  3  Bivk 
C.  C.  229.  Fike  v.  While,  ib.  28a 
Cooper  V.  Cooper,  2  Vera.  265. 
Where  the  elder  brother  had  been  in , 
possession  twenty  years,  by  consent 
of  the  plaintiff^  (a  yonnger  brother 
,  who  was  well  provided  fi)r»)  the  bill 
to  have  a  surrender  su{^ed  was  d»« 
missed  with  costs,  James  v.  James, 
6  Vin.  CqK  (M.  a.)  jd.  12.  1  £q.  Ga. 
Abr.  123. 
ie)  6  Vae.  657- 


ti\n  m  za  t&e  (smmdoEsdmL  of  ths  acstte  of  the  i^aid|f,  bid  been 
ftr  t:^  Aflff  Tsveny  ;e»  aBBoIendr  isBl  Miit  «f  tbe  qoesticNi, 
aocL  :&K  if  arnfmion  w«»  ai  oe  paii  to  Ac  ^Mfiiw  at  aD,  it 
mast  be.  wntrfhor  tfieze  ws»  &  pmnoHL  br  Ae  wS :  but  that 
fee  t^onifi  Ofs:  cuBCBve  a  niie,  t&at  xt  ^os  to  ae^  into  the  cir- 
eonifatanisB  ^Tt  tnc  &eir  ac  law.  It  b  tboa^liiv  bowever,  that 
Lord  Rsmd^  <£d  !iot  ^iBaeet  aa  tbe  opniiaH  vbkb  be  seemed 
to  eater  aiua  at  die  bBBm^  isf  tbat  casHe. 

'Fie  \Deno7rwueac&  of  de  aeepcuoB  to  ibe  above  nde  in 
hmxT  of  ne  bm'.  if  a  Gnid  of  dbe  testator,  cridentij  ap- 
pears ta  ba^  beea  ^t  cy  Loni  f  fi  aofi'y,  in  dae  above  case  of 
Ciapaaoi  Jt  GAmm;  bat  in  Its  obaervatianB  on  tbe  case  of 
HSU  iL  DmnimBr  wUen  wiH  be  &nnd  m  dae  Afipendix  to  Mr. 
Sqsdai  s  TrcatsBe  on  Powos^  be  dedbredy  tbat  if  tbe  case  of  a 
wboCj  anpomiied  ibr,  were  to  come  hefive  bim,  be  sboold 
\  iHT^^-rJff^^MK^*^  tiie  ^reat  aotfaoritj  of  tbe  Lord  Chan- 
ceOor,  to  aadse  a  decree  aeanKt  hno. 

I  am  not  awaie  of  anr  ment  aothuiiijr  expresdy  deciding 
tibe  pomt,  upon  whkb  we  have  aeen  there  was  a  diflference  of 
opinion  betireen  Lord  tUmJffm  and  Lord  Ahamley^  except 
diat  of  Rodgtn  r.  MmrdmB^^d)^  wherein  tbe  MastCT  isi  the 
BoHs  adopted  the  opinian  of  Lord  Alrmdry,  holding,  that, 
even  as  againt  a  grandchild,  tbe  want  of  a  snnender  cmgfat 
not  to  be  supplied,  onleas  he  had  a  provision  in  some  other  way. 
I  have  before  shown  that  this  was  the  case  of  an  informal  oon- 
Tejance  of  #n|yfho1d  for  a  younger  son,  and  that  an  inquiry 
was  (Greeted,  whether  the  defendant  had  a  providon,  and  as  to 
the  nature  and  extent  of  it  (i). 

All  the  authorities  seem,  however,  to  agree,  that  it  is  of 
no  coDsequence  whether  the  provioon  comes  from  the  parent  w 
not,  and  that  if  the  son  has  a  provision,  it  is  immaterial  how 
ample  or  scanty  it  may  be,  the  parent  being  the  best  judge  as 

(a)  17  Ves.  294    And  see  FidtU     229.  (n.  2.  Belt's  Ed.) 
ing  r.  Wintvood,  16  Ves.  90.    Gam         {b)  Ante,  p.  259. 
T.  Gam,  lb.  266.    3  Bio.  C.  C. 
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to  the  quantum  of  the  ptoykion  (a) ;  yet,  I  apprehend,  it  must 
iM>t  be  merely  illusory  (h)^ 

But  a  distant  heir  is  within  the  rule,  that  a  surrender  is  to 
be  supplied,  though  totally  unprovided  for ;  .the  same  natural 
or  moral  obligation^  as  between  a  parent  and  child,  not  apply- 
ing in  those  cases :  therefore,  in  the  above  case  of  Chapman  & 
Cribson,  a  surrender  was  supplied  in  finrour  of  a  wife  against 
the  customary  heirs,  a  nephew  and  niece,  without  regard  to  any 
provision  made  for  such  heirs  (c)« 

And  in  Fielding  v«  Winwood  (d)^  the  equity  of  the  wife  pre* 
vaQed  against  the  collateral  heir,  without  any  consideration  as 
to  the  latter  having  a  provision  or  not. 

Equity  in  aiding  a  devise  in  favour  of  a  wife  or  children, 
where  there  is  clear  evidence  of  an  intention  to  pass  copyholds, 
does  not  regard  the  drcumstance  of  the  wife  or  children  being 
odierwise  provided  for  (e). 

Nor  is  it  of  any  importance  that  the  custom  allows  of  a 
devise  of  the  beneficial  interest  only,  by  requiring  that  the  copy-> 
hold  should  be  surrendered  to  a  trustee,  for  purposes  to  be 
declared  by  a  will  (J^;  nor  is  there  any  distmction  in  the  case  of 
a  devise  in  favour  of  children,  merely  because  the  wife  is  intitled 


(a)  Goring  v.  Nash,  3  Atk.  191. 
3  Bro-  C.  C.  230.  Kettle  v.  Towns- 
end,  1  Salk.  187*  Cook  v.  Arnkam, 
3  P.  W.  284.  Braddick  v.  Maiiock, 
6  Madd.  36a 

(b)  Hicken  et  al,  v.  Hkhen,  6  Vin. 
Cop.  (M.  a.)  pi.  30.  Afidretvs  v. 
WaOer,  lb.  (W.  e.)  pi.  12.  Boss  v. 
Boss,  Ih.  S.  C.  (called  Ross  y.  Ross.) 
1  Eq.  Ca.  Abr.  124.  Braddick  v. 
Mattock,  sup.  Mr.  Watkins  was  of 
opinion^  that  wbat  the  heir  had  ac- 
quired, or  was  acquiring^  by  his  own 
industry,  could  not  be  considered  as 
a  provision.  See  1  Vol.  on  Cop.  135. 
(n.  h.),  [2d  Ed.] 

(c)  8ee  3  Bro.  C.  C.  229.  n.  (2)  & 
(3)  [Belt's  Ed.] 

VOL.  I. 


(d)  16Ves.  90.  Vide  also  Smith 
V.  Baker,  1  Atk.  385.  Tat^lor  v. 
Tatflor,  lb.  386.  3  Bro.  C.  C.  231. 
N.  (1.)  to  Watts  &  Bullas,  1  P.  W. 
60. 

(e)  Kettle  &  Townsend,  I  Salk. 
187.  Carter  v.  Carter,  Mosel.  365. 
Baker  v.  Jennings,  2  Freem.  234. 
Burton  v.  Lloi^d  or  Floyd,  ubi  sup. 
Weeks  v.  Gore,  6  Vin.  Cop.  (M.  a.)  pL 
24.  Andrews  v.  Waller,  Ib*{W.  e.)pl. 
12.  Cook  y.Amham,  Ca.  Temp.  Talk 
37.  Tudor  V.  Ansoti,  2  Ves.  582. 
Smith  V.  Baker,  sup.  Goring  r. 
Nash,  3  Atk.  191.  But  see  Biscoe 
V.  Cartwright,  Gilb.  Eq.  Rep.  121. 

(/)  Braddick  v.  Mattock,  6  Madd. 

361. 
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to  fireebench,  or  as  heir  to  the  husband,  by  the  custom  of 
the  manor ;  nor  because  the  only  provision  for  her  should  be  an 
annuity  issuing  out  of  the  copyhold  itself  (a). 

The  want  <^  a  surrender  will  be  supplied  for  a  wife  or  child 
having  a  limited  interest,  although  the  persons  in  remainder 
are  not  within  the  rule :  So,  in  Marxian  v*  Gowan  (b),  where 
there  was  a  devise  to  trustees  to  sell,  and  the  interest  cf  the 
produce  of  sale  to  be  paid  to  the  wife  for  life,  and  after  her 
decease,  the  principal  to  be  paid  to  the  children  of  the  testator's 
sisters ;  the  Lord  Chancdlor  ordered  the  copyholds  to  be  sold, 
the  wife  to  have  the  interest  of  the  purchase  money  for  her  life, 
and  thm  the  money  to  result  to  the  customary  heirs.  This 
case  shows  that  the  interposition  of  trustees  for  a  wife  or  child 
does  not  vary  the  rule. 

Although  the  devise  to  a  wife  or  diild  be  in  renudnder,  after 
an  estate  limited  to  a  person  not  coming  within  the  above  rule, 
yet  will  the  surrender  be  sup{£ed  (<r).  So  also,  although  the 
devise  be  of  an  estate  to  whidi  the  testator  is  entitled  in  re- 
mainder only  (</). 

The  above  rale,  feunded  on  the  best  principles  of  equity  and 
justice,  is  eq[ually  i^pticable  to  lands  <^  gavdldnd  and  boioogh 
E^gli^  tenure  (e). 

In  the  case  of  Kettle  &  Towmsemd^f),  Lord  Samers  de- 
oded,  that  a  surmda'  ought  to  be  supplied  in  fevour  of  a 
grandchild,  but  his  decree  was  afterwards  reversed  in  the  House 
of  Lords ;  yet  we  find,  that  in  Watts  v.  Bmlku  (g),  the  Master 
of  the  Rolls  thought,  that  the  surrender  ought  to  be  supplied 
(ku'  a  grandchild,  and  that  it  would  be  so  ruled,  if  the  question 


V4>  I^Wi^4  T.  MatfoHt,  6  Madd.     sioaer  HmUkhu  said,  "  there  ought 
%^K  iMi  to  be  ooe  sort  of  equity  for  an 


V<^^  9  RMk  C  O  17^    See  abo     ddest,  and  anoUier  far  a  younger 
M^>ni  X.  v^**n»rr,  1  Aik.  38a  aaa."    And  aee  Cbqwr  v.  Cooper,  2 


^,  ^  C'^  Y.   .lndU»,  3  P.  W,  Vera.  265.     Bjas  r.  Byas,  2  Vcs- 

^\  1^    And  m^  C^iW*^  r.  .V«dl,  3  164. 

Alk>  101  9.  CO  1  Salk.  187.    1  Eq,  Ca.  Abr. 

^^N  OvMib  T.  Jr«iUi«.  ^p.  12a.  10  Mod.  471.  2  Vera.  625. 

V.^  K  >^.^>  r.  /^-^^*^  fl  ml    2  Or)  1  P.  W.  61. 
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were  again  to  come  before  the  House  of  Lords ;  and  both  Lord 
Harcourt  (a),  and  Lord  Cowper(b),  disapproved  of  the  de- 
cision in  the  Lords. 

In  HiUs  &  Doumton  (c),  Lord  Rosslyn  also  expressed  his 
dissatisfaction  with  the  determination  of  the  House  of  Lords, 
which  reversed  Lord  Somers'9  decree,  that  a  surrender  might 
be  supplied  for  a  grandchild,  and  doubted  the  authority  of  the 
note  in  Salkeld,  and,  (as  he  said,)  the  only  other  authority,  a 
decree  of  the  lords  commissioners. 

But  the  question  between  a  grandchild  and  the  heir 
was  again  agitated  (not  long  after  the  decision  of  Hills  & 
Dawnton)  in  the  case  of  Perry  v.  Whitehead  (d).  The  bill 
was  filed  by  five  grand-daughters,  devisees,  stating  that  the 
copyhold  premises  having  been  surrendered  by  the  testatrix 
upon  mortgage,  no  surrender  was  necessary  to  the  use 
of  her  will,  (but  it  is  to  be  observed,  that  the  mortgagee 
was  not  admitted,  and  consequently  a  surrender  was  requisite,) 
and  that  if  it  were  necessary,  the  want  of  it  ought  to  be  sup* 
plied  in  equity.  The  counsel  for  the  plaintiff  relied  on  the 
above  cases  of  Hills  &  Downton,  Chapman  &  Gibson,  Watts 
&  Bullas,  and  Fursaker  &  Robinson,  and  Anon.  2  Freeman, 
197:  but  Lord  Eldon,  C.  (stopping  the  counsel  for  the  defend- 
ant, and  in  opposition  to  the  argument  urged,  that  there  was  a 
moral  obligation  from  a  grandfather  towards  his  grandchild,) 
observed,  that  where  a  legacy  is  given  to  a  grandchild,  in  order 
to  carry  interest,  there  must  be  something  more  than  merely 
giving  the  legacy,  something  showing  that  the  testator  put 

(a)  Freestone  8c  Rant,  1  P.  W.  Rolls  lield,  that  the  copyhold  was 

61.  (n.  t.)  well  devised  to  a  grandson,  on  the 

(p)  Fursaker  v.  Robinson,   Glib,  ground,  that  a  person  claiming  under 

£q.  Rep.  140.     S.  C.  Pre.  Ch.  475.  the  will,  must  admit  the  whole.  Post. 

1  £q.  Ca.  Abr.  123.  pi.  9.  tit.  'Election.' 
p                    (c)  5  Ves.  563.    And  see  Anon.  2         (J)  6  Ves.  544.   And  see  Ellon  v. 

[  Freem.  197.    Chapman  &  Gibsons  3  Elton,  3  Atk.  508.     S.  C.  1  Wils. 

Bio.  C.  C.  231.  3  Ves.  12.  Vide  also  161.     Goodwin  v.  Goodwyn,  1  Ves. 

Alien  y.  PouUon,  1  Ves.  121,  where  228.     Tudor  v.  Ansott,  2  Ves.  582. 

it  was  objected,  that  the  defect  of  a  2  Fonbl.  on  Eq.  123.     12  Ves.  210. 

sarrender  should  not  be  supplied  for  Ante,  p.  259. 

a  grandchild ;  but  the  Master  of  the  1*  2 
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himself  in  loco  parentis  (a);  and  held,  that  the  rule  laid  down 
by  the  House  of  Lords,  could  not  be  reversed  in  a  court  of 
equity,  but  must  remain  till  altered  by  the  house :  he  therefore 
dismissed  the  bill,  but  said  it  was  impossible  to  give  costs  where 
the  plaintii&  had  so  much  encouragement  from  dicia^ 

It  has  been  long  established,  that  the  surrender  to  will  shall 
not  be  supplied  in  favour  of  natural  children  (6),  or  of  a  brother 
or  sister,  or  any  collaterals  (c),  or  of  strangers  or  volunteers, 
as  a  legatee  or  devisee  not  being  a  wife  or  child  (d). 

It  appears  that  by  the  customs  of  the  manor  of  Tmmtan 
and  Taunton  Deane  in  Somersetshire,  the  wife  inherits  the 
copyhold  lands  as  heir  to  her  husband  {e),  and  that  a  surrender 
to  the  use  of  a  will  is  inoperative,  if  the  devisor  live  more  than 
seven  years  after  such  surrender,  so  that  the  widow  is  then  to 
have  the  estate  (jT )•  The  reasonableness  of  the  latter  custom 
is  open  to  considerable  doubt ;  but  at  all  events  I  must  sup* 
pose  that  a  court  of  equity  would  relieve  a  devisee,  where, 
prior  to  the  act  of  55  Geo.  3.  c.  192,  the  testator  had  n^ 
lected  to  comply  with  the  custom. 

The  reader  is  here  reminded  that  length  of  possession  will 
create  the  presumption  of  a  surrender  having  been  made, 
especially  where  the  court  rolls  are  lost  (g). 

(a)  In  this  case  the  Lord  Chan-  (c)  Goodwyn  v.  Goodwyn,  1  Ves. 

eellor  further  observed,  ''  The  case  of  228.  Strode  v.  Falkland  et  al  3  Ch. 

a  grandchild,  where  the  father  is  Hep.  169.  S«  C.  2  Vem.  625.  Man-* 

alive,  and  abundantly  providing  for  ton  v.  Gowan,    3  Bro.  C.  C.  169, 

it,  is  very  different  £rom  the  case  And  see  Rogers  v.  Dotvtu,  9  Mod. 

where  the  lather  is  dead.     As  to  the  292.     Judd  v.  Pratt,  13  Ves.  168^ 

statute  of  Elizabeth,  if  the  father  is  15  Ves.  390. 

living,  the  grandftither  is  under  no  (d)  Strode  v.  Falkland,  sup.  Floj^d 

legal  obligation."    And  see  Ehrand  v.  Aldridge  &  fViUis,  cited  5  East 

V.  Dancer,  2  Ch.  Ca.  26.  137*    And  see  1  Madd.  Rep.  V.  C. 

(6)  Tudor  V.  Anson,  2  Ves.  582.  Court,  631,  632--3,  in  Wainewrigki 

Crickelt  ▼.  Didby,  3  Ves.  12 ;  and  v.  Elwell.    Ante,  p.  258. 

see  Fursaker  v.  Robinson,  ubi  sup.  (e)  2  Watk.  on  Cop.  Append.  No. 

12  Ves.  209,  in  Holmes  &  CoghUl.  XIL 

Fearne's  P.  W.  32a     BranUiall  v.  (/)  Portman  v.  Seymour,  9  Mod. 

Zfa//,  Amb.  468.  [2d  £d.]    2  Eden  280. 

219.  (g)  Ante,  p.  361. 
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When  a  surrender  is  taken  out  of  court,  tlie  presentment,  by 
the  general  custom  of  manors,  is  to  be  made  at  the  succeeding 
general  court  (a) ;  or  if  there  be  a  special  custom  for  it,  at  the 
second  or  third  court  day  (J) ;  or  within  a  year  (c) ;  or  at  the 
next  court,  or  within  a  year,  or  at  the  next  court  after  the 
year  {d).     And  I  apprehend  tliat  it  is  only  by  special  custom 


(fl)  Co.  Cop.  8.  40.  Tr.  88.  Co. 
Lit.  Beet  79.  Gilb.  Ten.  220,  280. 
Fawcei  y.  Lowther,  2  Ves.  303. 
Moore  y.  Moore,  lb.  602.  Milchel  v, 
Neale,  lb.  680.  Burton  y.  Lloyd, 
3  P.  W.  285.  (u.  A.)  See  Burgoyne 
T.  Spurling,  Cro.  Car.  273,  283,  4. 
8.  C.  Sir  W.  Jo.  306,  in  which  case 

A,  had  surrendered  into  the  hands 
of  customary  tenants  to  the  use  of 

B.  iu  fee,  on  condition  to  be  yoid  if 
A.  paid  B.  a  certain  sum  on  the  1st 
of  July  following,  and  aftern'STds, 
before  payment  of  the  money,  A.  sur* 
leadered  by  the  hands  of  customary 
tenants  to  C  in  fte,  and  then  paid 
the  money  according  to  the  condition, 
and  surrendered  in  like  manner  to 
D.  in  fee,  and  the  surrender  to  D. 
was  presented  at  the  next  Court,  and 
subsequently,  at  the  same  Court,  the 
surrender  to  C  was  presented,  but 
the  conditional  surrender  to  B.  was 
not  presented;  and  it  was  adjudged 
that  C.  should  haye  the  land. 

(b)  Co.  Cop.  s.  40.  Tr.  88.  Faw- 
eet  y.  Lowther,  sup.  And  see  Gilb. 
Ten.  280,  where  it  is  said  "  the  rea- 
son of  this  seems  to  be  to  prevent 
disputes;   for  if  an   old   surrender 


might  be  trumped  up  at  any  time,  it 
would  defeat  any  after  charges  made 
by  him  that  surrendered;  which 
charges  would  appear  to  be  good 
enough  since  he  is  tertenant  and  con- 
tinues possession,  and  the  surrender 
could  not  be  known.  But  now  let 
the  purchaser  stay  a  court  or  two, 
and  then  he  may  be  sure  to  know 
whether  there  is  any  incumbrance ; 
for  if  the  surrender  is  presented,  then 
it  appears  and  he  need  not  meddle ; 
if  it  be  not  presented,  he  knows  it  is 
yoid,  and  so  may  proceed." 

(c)  Roswell  y.  Welsh,  3  Bulst. 
215.  The  custom  there  appears  to 
haye  been  that  the  surrender  onght 
to  be  presented  within  a  year.  But 
see  FoTsett  y.  Walshe,  Bridgm.  50. 
(And  qu.  S.  C),  where  the  jury 
found  that  the  surrender  by  the  cusi- 
torn  ought  to  be  presented  at  the 
next  court,  otherwise  the  surrender 
to  be  void.  S.  C.  (Frosel  y.  Welsh), 
Cro.  Jac.  403.  S.  C.  1  Roll.  Rep. 
415.  S.  C.  Godb.  268.  Com.  Dig. 
Cop.  P.  10.  Taylor  y.  Wheeler,  2 
Vem.  565.  S.  C.  2  Selk.  449. 

(«/)  Parman  y.  Bowyer,  Cro.  Elia. 
668.     And  see  S.   C.   (Ferryman's 
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or  tfaelailff  or 
serud  at  the  oooit 


oat  of  oomt  by  tenants  of  the  manor, 
inll  be  good,  when  omitted  to  be  pre- 
fadd  oext  immediatdy  after  the  date  of 


Bo:  ii  woold  seem,  that  a  soirender  to  will  may,  without  a 
i^fe9G£l  cu5iom,  be  jKesented  at  the  next  court  after  the  death 
of  the  suneoiaor  [b] ;  eren  in  the  case  of  a  surrender  by  a 
jocnt  tesuct  in  fee  [c). 

It  has  been  saod  that  by  special  custom  a  surrender  may 
be  pT^eserted  at  mmjf  subsequent  court  (d),  and  the  Vice 
OuciceZ'cr,  in  a  recent  case  [r\  expressed  an  opinion  that,  in 
tbe  abscsxe  of  any  speasi  custom,  a  smrenderee  has  an  in- 
cbofixe  le^pal  dUe,  capahle  of  bdng  made  complete  whenever  it 
nay  sm  bis  convemeBoe  to  baie  the  sHrrender  presented; 
but  in  a  casie  oecided  about  the  same  period  in  the  court  of 

^/^^  in  which  the  question  was,  whether  there 
pioof  of  a  presentment  of  the  surrender  {g\ 
and  1IC4  wiseiber  die  presentment  (whidi  appears  to  have  been 


s 


^>  S  O^  $^  S.  C.  (PrrcMDi  & 
ISiMvv-^  ^  And.  ]2x  S.  C  dfeed 
C«mr  r3L    Sw  mis*  Supfi.  C*.  Cap. 

And  tlk  c«!9ieB  extends  ib  sobk 
«« AtiescaaDeDBftJtrr  ptper-  Com. 


IVi^.  C^  R  ?:  *»i  in   «}><«  to 

owfctTrjgio»  «t  Meb«rid  liads.    See 

Pr-^^-fBut^V  «Bif  sriTv.  C*.  lit-  5^  b. 

^4^  Gr.K  T<«.  Note  Tcr,  p.  2i3a 

A.^    A3>a  w  Skin.  142.  pL  la 

/si/w»7.  c:w^   i\«fu   I>:^-  C"Vjv.  (F. 
UO  iV  Uu  tii  A. 

^^^  Sw  i\>«u  Dkr.  C-<^  F.  la 
a  K.  Cv«t.  :^^     And  ix^o,  Uiat 

^  y.Af^s  ^  X<^  Ov^^  sftii^  -  Bt  tl»c 


nglit  to  be  presented  at  the 
■ext  cooit,  as  appears  from  Lord 
Coke;  Imt  bj  tbe  special  custom  of 
a  BttDsr  it  may  be  presented  at  any 
adbseqneBt  oomt — ^wbat  is  the  coa- 
bere  does  not  appear;  that  is 
a  grcNUid  lor  me  to  determine 
that  the  surrender  is  void." 

See  further  as  to  presentment  of 
suvendersy  as  well  by  the  general 
nsi^  of  manors,  as  by  special  cus- 
tom, 6  Mb.  Cop.  (U.  a.),  (W.  a.), 
(X.a.),(Y,a.). 

(r)  HaHock  r.  Priesllty  &  Ififc, 

2Sim.7& 

(^f)  DoeSi  CaUomay,  6  Bam.  & 

Ckss.  492.    S.  C.  9  Dow.  &  Ry. 

5ia 

(^)  See  this  case^  post.  tit. '  Eti- 
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made  full  two  years  after  the  date  of  it),  was  good^  and  where 
there  was  a  custom  that  surrenders  taken  out  of  court  might  be 
presented  at  cmy  subsequent  court.  Lord  Tenterden  said,  **  It 
is  not  necessary  in  this  case  to  give  an  opinion,  whether  such  a 
custom  k  good  in  point  of  law,  but  I  must  say  that  I  should 
have  great  difficulty  in  holding  that  such  a  custom  is  valid." 

The  surrender,  and,  indeed,  every  other  document  connected 
with  the  copyholder's  title,  on  being  presented  in  court,  should 
be  indorsed  with  these  words,  '*  presented  and  inroUed  at  a 

**  court  held  for  the  manor  of the day  of 

** r    And  this  indorsement  should  be  undersigned  by 

at  least  two  of  the  homage. 

If  the  surrender  be  taken  out  of  court  by  the  lord  or  steward, 
it  is  brought  into  court  with  the  rolls  of  the  manor,  as  a  matter 
of  course,  but  when  it  is  taken  by  a  tenant  or  tenants,  or  the 
bailiff  or  reeve  of  the  manor,  under  a  special  custom,  it  should 
be  brought  into  court  by  the  persons  or  person  who  took  it  (a) ; 
yet  we  have  seen,  that  the  death  of  the  persons  taking  the  sur- 
render, or  of  the  surrenderor  or  surrenderee,  or  both  of  them, 
will  not  vitiate  it  (i) ;  and  as  the  surrender  is  produced,  I  con- 
ceive, for  the  purpose  only  of  being  presented  by  the  homage 
of  the  particular  court,  it  does  not  seem  to  be  absolutely  es- 
sential, that  the  persons  taking  it  should  attend,  though 
living  (c),  if  the  court  be  satisfied  that  the  surrender  was 
made  (r/),  and  the  lord  or  steward  will  dispense  with  such  at- 
tendance, and  admit  the  surrenderee. 

The  presentment  should,  in  all  material  points,  correspond 
with  the  surrender,  as  any  variance  would  certainly  be  fatal, 
if  the  surrender  were  not  taken  by  the  lord  or  steward,  and  the 
lord  had  no  knowledge  of  the  true  surrender  previous  to  the 
admittance ;  and  would  create  a  question  upon  the  title,  al- 
though the  precise  terms  of  the  surrender,  when  taken  by  te- 
nants, or  the  bailiff  or  reeve  of  the  manor,  were  known  to  the 

{a)  Co.  Cop.  8.  40.  Tr.  88-9.  Bulst.  218. 

(6)  Ante,  p.  173.  (rf)  Co.  Cop.  s.  40.  Tr.  89. 

(c)  Except  by  special  custom,  3 


ft 
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lord  at  the  time  of  admission,  nay,  even  if  the  surrender  were 
taken  by  the  lord  himself  or  his  steward. 

But  I  am  about  to  show,  that  doubts  are  entertained  of  the 
ne^;essity  of  a  presentment  of  the  surrender  of  copyhold  lands, 
when  such  surrender  is  taken  by  the  lord  or  steward,  and,  con- 
sequently, whether  the  admittance,  in  such  cases,  will  not  be  good, 
although  the  presentment  does  not  correspond  with  the  terms 
of  the  surrender. 

Lord  Coke  says  (a),  '^  If  a  eopyholder  will  surrender  in  court 
to  the  use  of  a  stranger,  besides  the  surrender,  the  admit- 
taace  is  requisite :  and,  if  the  surrender  be  made  out  of  court, 
into  the  hands  of  the  lord  himself y  which  the  genersd  custom 
**  will  warrant,  or  into  the  hands  of  the  bailiff,  or  two  tenants 
"  of  the  manor,  which  by  special  custom  only  is  warrantable : 
''  besides  a  surrender,  two  other  ceremonies  are  requisite ;  the 
''  one,  a  true  presentment  of  the  surrender  in  court  by  the 
''  same  persons  into  whose  hands  the  surrender  was  made ;  the 
'^  other  is  an  admittance  of  the  lord  according  to  the  effect 
**  and  tenor  both  of  the  surrender  and  presentment*" 

We  have  here,  therefore,  an  authority,  not  only  that  a  sur- 
render, even  when  taken  by  the  lord  himself,  must  be  presented 
in  court  (b),  but  that  it  must  be  truly  presented. 

Lord  Coke  adds  (c),  '^  If  the  surrender  be  conditional,  and 
'*  the  presentment  be  absolute,  both  the  surrender,  present- 
^  ment,  and  admittance  thereup<m,  are  wholly  void :  but,  if  the 
'^  conditional  surrender  be  presented,  and  the  steward,  in  en- 
'*  tering  of  it,  omitteth  the  condition,  yet,  upon  sufficient  proof 
**  made  m  court,  the  surrender  shall  not  be  avoided,  but  the 
**  roll  amended ;  and  this  shall  be  no  conclusion  to  the  party, 
'^  to  plead  or  give  in  evidence,  the  truth  of  the  mAtter." 

And  again  he  says  (d),  **  If  the  steward^  the  bailiff  or  the 
^'  tenants,  into  whose  hands  the  surrender  is  made,  r^me  to 
**  present,  upon  a  petition  or  a  bill  exhibited  in  the  lord's  court, 

(a)  Co.  Cop.  8.  38.  Tr.  85-6.  (c)  Co.  Cop.  8.  40*  Tr.  88-a, 

(6)  But  see  poet.  p.  288.     Per         (d)  lb. 
Baron  Carter,  in  Cliance  v.  Dod, 
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^*  the  party  grieved  shall  find  remedy.  But^  if  the  lord  will  not 
''  do  him  right,  he  may  both  sue  the  lord  and  them  that  took 
'*  the  surrender  in  the  Chancery,  and  shall  there  find  relief/' 
So  that  we  have  here  a  further  authority,  I  conceive,  that  the 
surrender  should  be  presented,  though  taken  by  the  lord  or 
steward. 

Chief  Baron  Gilbert  considered  the  presentment  of  a  sur- 
render as  of  no  other  importance,  than  to  inform  the  lord 
of  the  manor  of  the  contents  of  it.  He  says  (a),  ''  It  seems 
**  that  the  presentment  of  a  surrender  in  court,  is  only  by  way 
of  instruction,  to  let  the  lord  know  of  the  surrender,  and,  ac« 
cordingly,  he  may  admit ;  for  it  is  apparent,  that  a  present* 
ment  is  not  of  necessity,  because  the  lord  may  admit  out  of 
court  (&) ;  and  any  act  of  the  lord's  consenting  to  the  surren** 
"  der  will  amount  to  an  admittance,  which  plainly  shows,  that  a 
*'  presentment  is  only  to  show  there  was  such  a  surrender ;  for, 
'^  if  it  were  of  necessity,  then  there  could  be  no  admittance  out 
'^  of  court,  nor  [[and]  no  act  implying  the  lord's  consent,  would 
**  be  tantamount  to  an  admittance ;  and  then,  if  we  go  to  the 
reason  of  the  thing,  since  the  estate  is  only  to  be  surrendered 
to  the  lord,  and  by  him  transferred  to  the  surrenderee,  if  he 
accept  the  surrender,  and  grant  an  admittance,  which  is  all 
''  that  can  be  done,  what  need  is  there  of  a  presentment,  and 
"  of  what  use  can  it  be  for  the  homage  to  present  a  surrender, 
*^  in  order  for  the  lord's  admittance,  when  the  lord  may  take 
notice  that  there  was  such  a  surrender,  accept  it,  and  admit 
accordingly  ?  the  estate,  as  it  was  derived  from  the  lord,  so 
it  must  be  surrendered  to  him,  and  the  presentment  makes 
no  part  either  of  the  surrender  or  admittance.  In  itself,  it 
is  nothing  but  a  notification,  that  there  was  such  a  surrender, 
''  which,  if  the  lord  takes  notice  of,  without  a  presentment,  it 
"  frustrates  the  end  of  a  presentment,  and  the  presentment  is 
"  in  no  ways  of  use.  Therefore  it  seems,  that,  if  a  surrender 
*'  be  made,  and  then  a  wrong  presentment  be  made  of  this  surren- 
'*  der,  and  then  admittance  is  made  according  to  the  surrender, 

(a)  Ten.  p.  278-9.  (6)  Ante,  p.  124-5. 
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^  Aat  dus  b  good ;  for  only  tbe  presentment  can  be  void^  and 
^  then  there  is  an  admittance  upon  a  surrender,  without  any 
"  presentment,  which,  for  the  reasons  above,  seems  to  be  very 

*  good.     It  is  said  in  Lex  CtuL  137,  that  a  surrender  must 

*  be  jvesented  by  the  same  persons  that  todi  it  So  says  Coke; 
^  but,  that  thb  is  not  literally  true,  will  appear  from  what  be 
"  says  in  another  place,  that,  if  he  that  took  the  surrender,  die, 
'  yet  if  presentment  be  made  of  it,  it  is  sufficient ;  and  it  is 
*'  said  in  Lex  CusL  to  have  been  held  by  Wadham  Windham^ 
'  that  if  a  surrender  be  made  to  one  temmt,  and  presented  to 
«  have  been  made  to  another,  yet,  that  is  nothing  to  vitiate 
^  die  surrender ;  if  the  surrender  be  presented  by  any  body, 
^  and  admittaiice  thereupon  made,  it  seems  to  be  well  enough ; 
*'  for  it  is  known,  that  there  was  a  surrender ;  and,  if  the  pre- 
**  snitment  should  be  void,  yet  the  admittance  is  good  enough 
••  without  it-* 

And,  in  another  plaoe  {a),  the  learned  Chief  Baron  thus  ex- 
presses himself : — 

^  My  Lord  Coke  says,  that  presentments  of  surrenders^ 
^  ought,  in  all  material  pcHuts,  to  ensue  and  agree  with  the 
•*  surrenders  themselves,  (Co.  Cop.  s.  40.)  else  the  surrender, 
^  presentment,  and  admittance  thereupcn,  will  be  void ;  which 
•*  seems  reasonaUe ;  for,  if  the  presentment  in  matter,  differs 
**  from  the  surrender,  the  lord  hath  no  sufficient  notice  of  the 
^  surrend^ ;  and  then  the  admittance  upon  it  must,  in  reason, 
**  be  bad,  and  not  help  out  the  presentment ;  for,  if  the  lord 
^  knew  the  true  surrender,  perhaps  he  would  never  consent  to 
^  such  a  surrender ;  and  the  true  surrender  ought  to  be  known^ 
^  that  the  lord  might  know  his  tenant,  and  from  whom  to  take 
^^  his  services;.  The  admittance  cannot  help  out,  for  that  was 
^  grounded  upon  the  presentment ;  but  if  the  lord  had  notice 
^  of  tlie  true  surrender,  though  the  presentment  did  differ,  yet 
*^  it  seems  rea^naUe  the  admittance  should  enure  according'  to 
*^  the  surrender,  because  he  had  notice  of  the  true  surrender ; 
**  ai>d^  wh<^  a  man  is  admitted,  he  is  in  by  the  surrender.    Sed 

(fi)  Ten.  p.  33(JL 
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*'  qiksere,  where  it  Is  said,  that  if  the  presentment  diflPer  in 
**  points  material^  from  the  surrender,  that  there  the  admittance, 
*^  presentment,  and  surrender,  are  ail  void  :  it  seems  tliis  must 
*'  be  understood,  if  the  time  for  presenting  the  surrender  be 
past,  for  if  there  should  be  a  presentment  and  admittance 
made  contrary  to  the  surrender,  sure  this  will  not  .make  the 
''  surrender  void,  before  the  utmost  time  allowed  by  law  for 
"  the  surrender's  being  presented ;  for  it  is  no  reason  to  say, 
**  that,  because  the  presentment  is  void,  that  therefore  the  sur- 
"  render  is  void ;  for  the  surrender  depends,  not  on  the  present- 
**  ment,  though  it  may  be  void  because  not  presented,  but  not 
''  because  ill  presented.  So  that  if,  after  such  ill  presentment 
*'  and  admittance,  there  should  be  a  good  presentment  and  ad- 
mittance, it  seems  the  surrender  and  all  the  other  acts  will 
stand  good/' 

Mr.  J.  Blaekstone  adopts  the  opinion  of  Lord  Coke,  and 
says  (a),  the  surrender  is  to  be  brought  into  court  by  the  same 
persons  that  took  it,  and  then  to  be  presented  by  the  homage; 
and,  in  all  points  material,  must  correspond  with  the  true  tenor 
of  the  surrender  itself.  The  learned  Judge  adds,  "  And,  there- 
*^  fore,  if  the  surrender  be  conditional,  and  the  presentment  be 
**  absolute,  both  the  surrender,  presentment,  and  admittance 
thereupon,  are  wholly  void  (Co.  Cop.  40.) :  the  surrender,  as 
being  never  truly  presented;  the  presentment^  as  being 
false;  mid  the  admittance,  as  being  founded  on  stick  untrue 
presentment'' 

Mr.  Watkins,  on  the  question  of  the  necessity  of  a  present- 
ment of  the  surrender  in  all  cases,  observes  (6)  : 

•*  When  a  surrender  is  made  out  of  court  into  the  hands  of 
any  who  cannot  thereupon  make  an  admittance,  or,  if  no  ad- 
mittance be  unmediately  made  by  a  person  enabled  to  admit, 
such  surrender  should  be  regularly  presented. 

From  the  general  terms  in  which  the  necessity  of  a  pre- 
^  scntment  of  a  surrender  made  out  of  court,  is  asserted,  in 

(a)  2  Bl.  Com.  369.  (Jb)  1  Vol.  on  Cop.  p.  79- 
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''  many  of  our  books,  it  seems  to  have  been  too  often 

^  that  such  presentment  is  equally  requisite,  into  whose  hands 

*^  soever  the  surrender  is  made. 

^  It  is  said  in  Calthorpe,  that,  if  the  lord,  having  copyhold 

**  lands  surrendered  into  his  bands,  will,  in  the  presence  of  his 

^  touuits  out  of  court,  grant  the  same  to  another ;  and  the 

**  steward  enter  the  same  into   the  court  book,  and   make 

^  thereof  a  copy  to  the  grantee ;  and  the  lord  die  before  the 
next  court ;  it  will  be  no  good  copy  to  hold  the  land. 

But,**  continues  Mr.  Watkins,  "  it  must  be  evident,  from 
the  reason  of  the  thing,  as  well  from  the  weightier  testimony 
of  other  writers,  that  the  presentment  is  only  for  the  inform- 
ation of  the  lord,  to  apprise  him  that  sudi  surrender  has  been 

*'  made. 

"  To  what  purpose  can  it  be  to  make  known  to  the  lord, 

'*  that  such  surrender  was  made,  when  the  lord  knows  it  al- 
ready ?  Why  dedare  to  him  that  it  was  taken,  when  he  must 
be  consdous  that  he  had  taken  it  himself  ?  Besides,  who  is 
to  present  a  surrender  taken  by  the  lord  ?     The  lord  may 

'*  take  a  surrender  without  the  presence  of  a  tenant.     Is  the 

*'  lord  to  present  it  himself  ?    But  to  whom  is  he  to  present  it  ? 

^  Whom  is  he  to  inform  of  the  event  ?  He  cannot  present  it 
to  himself;  and  he  is  not  obliged  to  say  any  thing  about  the 
matter  to  his  tenants.     When  the  lord,  therefore,  takes  a 

^  surrender  out  of  court,  he  may  admit  without  any  present- 

'*  ment. 

'*  The  same  reasoning  holds  equally  good  as  to  the  steward, 
in  cases  where  the  surrender  is  only  the  mean  of  conveyance. 
He  may  accept  such  surrender  and  immediately  admit  the 
cestuy  que  tue.  It  is  clear,  that  many  of  the  books,  when 
speaking  of  the  necessity  of  a  presentment,  in  case  of  a  sur- 
render being  made  to  the  lard  out  of  court,  mean  only  a  sur- 

"  render  made  out  of  court  to  the  lord  by  the  hands  of  tenants, 

*'  or  of  those  of  the  bailiff  or  reeve." 

It  must  be  apparent  to  the  reader,  that  the  above  authorities 

open  a  large  field  for  doubt,  as  to  the  importance  to  be  at- 
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tached  to  the  presentment  of  a  surrender  as  an  integral  part  of 
the  copyhold  assurance^  when  it  is  taken  by  the  lord  or  steward^ 
but  as  the  lord  may  be  compelled  to  admit  the  surrenderee^ 
and  as  the  presentment  and  inrolment  of  the  surrender  serve  as 
evidence  of  the  copyholder's  title^  it  may  be  urged^  that  the 
presentment  of  a  surrender  is  not  so  much  for  the  information 
of  the  lord,  as  a  part  of  the  requisite  adjudication  of  facts  by 
the  homage,  leading  to  the  inrolment  of  the  surrender  upon  the 
court  rolls  of  the  manor,  by  a  copy  whereof  the  tenant  holds 
his  estate. 

It  is  well  known  to  every  practical  man,  that  not  only  sur^ 
renders  made  out  of  court,  but  also  surrenders,  and  every  other 
act  done  in  court,  are  included  in  the  presentment  or  verdict 
of  the  homage,  and  would  (with  the  exception  of  any  licenses 
or  grants  by  the  lord  in  virtue  of  his  freehold  interest,)  seem 
to  receive  their  efiect  by  being  put  upon  the  rolls,  under  the 
sanction  of  such  presentment  or  verdict ;  and  it  is,  at  least, 
contrary  to  all  practice,  for  the  lord  or  steward  to  inrcd  any 
act  which  is  done  by  them,  ministerially  only,  out  of  court, 
before  such  act  has  been  presented  in  court  by  the  homage ; 
and,  if  the  practice  is  founded  in  necessity,  then  the  copyholder's 
title  is  incomplete,  in  all  cases,  until  the  surrender  has  been 
presented  and  inrolled  at  a  court  held  for  the  manor. 

And  a  copyholder,  it  must  be  recollected,  holds  not  only  at 
the  will  of  the  lord,  secundum  consuetudinem  manerii,  but  also 
by  copy  of  court  roll;  must  not  his  title,  therefore,  be  incom- 
plete, until  he  can  be  put  into  possession  of  a  copy  from 
the  court  rolls,  of  the  surrender,  and  of  the  admittance  there^ 
upon,  as  recorded  at  some  court  held  for  the  manor,  under 
the  verdict  or  presentment  of  the  homage  ?  (a) 

The  necessity  for  presentment  and  inrolment  of  a  surrender, 
in  order  to  create  a  perfect  legal  title  in  the  surrenderee,  is  some- 
what sanctioned  by  Mr.  Watkins  himself,  who  says  (b) :  "  But, 
"  if  the  surrender  be  taken  out  of  court  by  the  lord  or  the 

(a)  Ante,  p.  126.  (b)  1  Vol.  on  Cop.  p.  81. 
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steward^  personally,  and  no  immediate  admission  be  made(a), 
the  memorandum  of  the  taking  of  sudi  surrender,  signed  by 
'*  the  tenant  who  surrenders,  and  the  lord  or  the  steward 
**  taking  it,  should  be  certified  and  produced,  on  admittance 
being  requested  at  a  future  time,  from  the  lord  if  the  steward 
had  taken  it,  or  from  the  steward,  if  taken  by  the  lord." 
And  he  adds,  ^'  If  admittance  be  immediately  made  by  the 
lord  or  steward  taking  such  surrender,  yet  such  admittance 
should  be  regularly  notified  at  the  next  court  day,  Jbr  the 
information  of  the  tenants.  This,  too,  was  more  immediately 
^^  necessary  in  ancient  days,  as,  in  case  the  tenants  should  have 
known  any  objections  to  the  person  so  admitted,  of  which 
the  lord  might  have  been  ignorant,  they  might  have  informed 
*^  him  of  them ;  from  which  he  might  have  been  induced  to 
resume  the  estate,  as  having  conferred  it  on  a  person  who 
was  unworthy  of  the  grant.  Add  to  this,  that  it  must  be 
regularly  inserted  on  the  court  rolls  of  the  manor,  by  a 
copy  of  which  he  is  to  hold!* 
The  case  of  Kite  &  Queinton  (b)  has  clearly  established  the 
proposition  of  Mr.  J.  Blackstone,  that  an  admittance  is  void, 
when  founded  on  an  untrue  presentment  of  a  surrender,  if  such 
surrender  be  taken  by  the  tenants  or  bailiff  of  the  manor ;  for 
there  the  surrender,  (which  was  taken  by  copyhold  tenants,) 
was  on  certain  conditions,  and,  at  the  next  court,  the  sur- 
render was  presented ;  but,  in  the  presentment,  the  conditions 
were  omitted,  and  he,  to  whose  use  the  surrender  was  made, 
being  dead,  the  lord,  by  the  steward,  admitted  his  daughters 
and  heirs,  who  entered ;  the  surrenderor  released  to  the  daugh- 
ters, being  in  possession,  and  afterwards  entered  upon  them ; 
and  the  Court  held,  that  the  right  was  in  the  surrenderor,  even 
after  the  admittance  of  the  daughters,  which  right  was  extin- 
guished by  the  release. 

If,  indeed,  as  it  has  been  said  (c),  the  presentment  of  a  sur- 

(tt)  Whether  the  lord  or  steward         (6)  4  Ca  25.  a. 
can  admit  out  of  court,  vide  ante,  pp.  (c)  See   East  &  Harding,  Cro. 

124-5.  136,  et  seq.  Eliz.  499. 
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render  is  only  for  the  information  of  the  lord^  then,  when  the 
lord  or  his  steward  has  positive  notice  of  the  exact  terms  of 
the  surrender,  (which  must  be  the  case  when  such  lord  or  stew- 
ard took  the  surrender  himself,)  or,  when  notice  of  the  precise 
terms  of  such  surrender  previous  to  admission,  could  be  proved 
upon  the  admitting  lord  or  steward,  the  presentment  of  the 
surrender,  in  whatever  form  or  words,  may  perhaps  be  con* 
sidered  as  a  presentment  of  it  in  the  very  terms  of  the  instru- 
ment ;  or,  at  least,  it  may  be  thought,  that  the  variance  in  the 
presentment,  is  an  error  in  form,  capable  of  correction,  and 
which  ought  not  to  operate  to  the  prejudice  of  the  surren- 
deree. 

Whatever  may  be  adjudged  hereafter  to  be  the  eflFect  of  the 
want  of  presentment,  or  of  an  ill  presentment  of  the  surrender, 
with  reference  to  the  question  of  title,  when  such  surrender  is 
taken  by  the  lord  or  steward,  or  when  the  terms  of  the  sur- 
render are  known  to  the  lord  or  his  steward  before  he  admits 
the  surrenderee,  it  is  clear,  and  should  not  be  forgotten,  if  the 
question  be  ever  agitated,  that  the  presentment  and  proclama- 
tion on  death,  are  not  merely  for  the  information  of  the  lord, 
but  also  to  give  notice  to  those  who  have  a  right  to  be  ad- 
mitted, that  the  tenancy  has  become  vacant  (a). 

If  a  copyholder  contract  to  surrender  his  copyhold  land,  and 
should  afterwards  surrender  by  the  hands  of  two  tenants,  pur- 
suant to  a  custom  of  that  nature,  it  would  be  a  good  perform- 
ance of  the  contract  (jb) :  But  it  was  decided,  in  the  case  of 
Shann  &  Shann  (e),  that  a  surrender  into  the  hands  of  a  tenant 
of  the  manor,  pursuant  to  a  custom,  did  not  satisfy  a  contract 
to  surrender,  so  as  to  ground  an  action  for  recovery  of  the  con- 

{a)  Doe  d.  fVhiibread  v.  Jenney,  Bilby,    lb.  280.      In    the  case  of 

5  East  522,  532.  Vaughan  &  Atkins,  5  Burr.  2785, 

(6)  Page    &   Smith,   Holt   161 ;  Lord  Mansfield  said,  '  the  surrender 

3  Salk.  100.    Hard.  293.    Beanif  v.  is  a  complete  execution  of  the  con- 

Turner,  1  Lev.  293.     S.  C.  1  Mod.  tract  as  between  the  vendor  and  ven- 

62.  S.  C.  2  Keb.  666.  dee ;'  and  see  Page  &  Smith,  Beany 

(c)  Sty.  256.    And  see  Shann  v.  &  Turner,  sup. 
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sideratHm  money^  the  Court  hoUmg,  that  the  surrender 
not  e£fectnal  until  presented  at  the  court. 

When  the  surrender  is  to  the  lord's  own  use^  the  copyhcdd 
interest  yests  in  him  without  presentment^  although  he  he  tenant 
for  life  only  (a) ;  but  it  is  to  be  recollected^  that  this  operates 
as  a  relinquishment  of  the  copyhold^  and  that  any  other  as- 
surance would  equaUy  answer  the  purpose. 

Whereyer  a  court  of  equity  will  supply  the  want  of  a  sur- 
raider^  it  wiO,  of  course^  rdieve  against  an  ill  presentment,  or 
the  want  of  a  timely  presentment  ci  the  surrender  (6). 

When  the  custom  of  the  manor  is  general,  that  all  surren- 
ders are  void  if  not  presented  within  a  definite  period,  it  is  pro- 
bable, that  a  surrender  taken  by  the  lord  or  steward,  and 
omitted  to  be  presented  within  the  period  prescribed  by  the 
custmn,  would  be  deemed  void  at  law,  equally  with  a  surrender 
taken  by  tenants,  or  the  bailiff  or  reeve  of  the  manor,  and  left 
in  their  or  his  hands  (c) ;  and  that  it  would  not  be  saved  by  the 
lord's  neglect  to  convene  a  court,  as  the  surrenderor  might  have 
procured  a  court  to  be  held  (d) :  But  when  no  such  special 
custom  prevails,  it  should  seem,  that  the  presentment  of  a  sur- 
render at  the  succeeding  court,  when  taken  by  the  lord  or 
steward,  is  not  essential  to  its  validity,  as  the  surrender  is  then 
in  the  lord's  custody  (e),  end  forms  part  of  the  muniments  of 


(a)  See  Si.  Paul  v.  rucounl 
Dudley  and  Ward,  15  Ves-  167, 
ante,  p.  43-4. 

(b)  Portman  v.  Seymour,  9  Mod. 
880 ;  ante,  p.  276»  Jemuingt  v.  Moare  & 
olkers,2VeTn.6Q9.  Blenkttme&Jen- 
nens,  2  Bro.  Par.  Ca.  278.  Burion  v. 
Lioyd  or  Floyd,  6  Vin.  Cop.  (M.  a.) 
pi.  20.  2  Bro.  Par.  Ca.  281.  3  P.  W. 
285.  n.  (A.)  Taylor  v.  Wheeler,  2 
Vera.  564  S.  C.  2  Salk.  449.  2  Ves. 
633.  10  Mod.  492.  MarHnr.Sea^ 
more,  1  Ch.  Ca*  170.  Ante,  pp. 
258,  268,  et  seq. 


(c)  BurUm  v.  Lloyd,  3  P.  W. 
285.  n.  (A.)  By  the  custom  of  the 
manors  of  Stepney  and  Hackney,  all 
surrenders  taken  out  of  court  by  the 
steward  or  his  deputy,  are  void,  if  not 
published  and  noiified  to  the  homage 
at  the  next  general  court. 

(d)  Smith  V.  Paynion,  Cart.  73-5. 
And  see  Cro.  Jac.  403,  in  Forsd  & 
Welsh. 

(e)  Vide  per  Mr*  Baron  Carter  in 
Chance  v.  Dod  at  Thetfot'd  Assises, 
2  Barn.  Rep.  406.  12  Vin.  214.  Bat 
see  ante,  p.  28(k 
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die  manor.  As  the  steward  is  in  such  a  case  made  re8p(msible 
for  the  proper  entry  of  the  surrender  on  the  court-rolls/»  it  is 
the  practice  to  leave  the  surrender,  or  a  duplicate  of  it,  in  his 
hands.  And  when  only  one  part  is  made,  it  is  generally  de- 
livered over  to  the  surrenderee  upon  his  admittance,  after  having 
be«n  presented  in  court  and  inroUed. 

Should  a  court  be  attended  by  two  copyholders  only,  one  of 
whom  had  previously  surrendered  all  or  part  of  his  copyholds 
to  the  use  of  a  purchaser  or  mortgagee,  (who  wished  to  be  ad- 
mitted,) such  surrender  having  been  taken  by  tenants  or  the 
bailiff  or  reeve  of  the  manor,  pursuant  to  an  established  custom, 
and  therefore,  without  doubt,  requiring  to  be  presented,  a  question 
would  arise,  whether  the  presentment  of  the  surrender  by  such 
two  homagers  would  be  good :  there  is  not,  I  believe,  any  au- 
thority on  this  point,  but  the  better  opinion  of  the  profession 
would  seem  to  be,  that  a  copyholder  is  not  precluded  from 
.acting  as  a  homager  in  giving  effect  to  a  transfer  of  his  own 
estate. 

It  may  be  usefid  to  mention  in  conclusion  of  the  present  chap- 
ter>  that  in  order  to  postpone  a  party  who  obtains  the  legal 
customary  interest  in  copyholds,  it  must  be  shown  that  he  had 
notice  of  the  intermediate  incumbrance  (a) ;  or  there  must  be 
either  fraud,  concealment,  or  such  gross  negligence  as  may  be 
presumed  to  have  originated  in  a  fraudulent  intention  (b) ;  and 
that  the  mere  circumstance  of  his  not  obtaining  possession  of 
the  title-  deeds  is  not  sufficient  (c) ;  but  nevertheless  that  a 
court  of  equity  will  not  assist  a  first  mortgagee  in  obtaining 

(a)  GrenvM  v.  Marskam,  2  Ch.  Bickneli,  6  Ves.  174.    2  Sim.  77.  in 

Ca.  170.    Mocaita  v.  Murgatroyd,  1  Horlock  v.  Priesileif. 

P.  W.  394.     Toulmin  v.  Sieere,  3  (c)  Tourle  v.  Rand,  sup.    N.  (5) 

Meriv.  224.  Peter  v.  Russell,  2  Vern.  to  Beckett  v.  Cordley,  1   Bro.  C.  C. 

726.  S.  C.  1  Eq.  Ca.  Abr.  321.  357*     These  cases  show  that  Mr.  J. 

(5)  Tourle  v.  Rand,  2  Bro.  C.  C.  BuUer's  position  in  Goodtifle  &  MoT" 

650;  and  lb.  n.  (1)  and  (2).  Plumb  gan,  I  T.  R.  762,  is  wrong. 
T.  Fuiti,  2  Anst,  436-7.    Evans  v., 

VOL,  I.  .    U  ■ 
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possession  of  title  deeds  from  a  second  mortgagee^  unless  he  will 
pay  him  his  money  (a). 

{a)  Head  v.  Egerion,  3  P.  W.  280.    Kenrington  ex  parte,  2  Ves.  & 
Beam.  83. 
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OF  DEVISE. 

A  WILL  of  copyholds  is  only  in  the  nature  of  an  appointment 
or  declaration  of  the  uses,  pursuant  to  the  power  created  by 
the  surrender  {a) ;  and  is  as  inoperative  as  a  substantive  con- 
veyance of  copyhold  property,  as  a  will  defectively  executed  is 
for  the  conveyance  of  freehold  property  (A)  :  it  follows,  there- 
fore, that  a  will  of  copyholds  need  not  be  attested  as  required 
by  the  5th  section  of  the  statute  of  frauds  (c),  which  is  confined 
to  such  estates  as  pass  by  the  statute  of  wills  (r/) ;  but  if  a 
copyholder,  by  his  surrender  to  will,  impose  upon  himself  any 
certain  mode  of  attestation,  the  copyholds  will  not  pass,  unless 
the  formalities  required  are  complied  with  in  the  execution  of 


{a)  Ante,  p.  263. 

(6)  Brodie  v.  Barry,  2  Ves.  & 
Beam.  133,  in  which  case  the  ]\Ias- 
ter  of  the  Rolls  drew  an  analogy 
between  a  devise  of  copyholds  in 
England,  and  a  will  of  land  in  Scot- 
land ;  obseiring,  that  a  will  of  copy- 
holds operated  as  a  declaration  of  the 
nses  of  the  surrender,  and  that  if  in 
Scotland  there  be  a  conveyance  pre- 
viously executed  according  to  the 
proper  feudal  forms,  the  party  might 
by  will  declare  the  use  and  trust,  to 
which  it  should  enure. 

(c)  20  Car.  2.  c.  3.  It  is  to  be 
lamented  that  the  protection  of  the 
provisions  of  the  statute  of  ^uds, 
was  not  extended  to  copyholds,  by 
the  act  of  55  Geo.  3.  c.  192,  under 
which  a  copyholder  may  now  devise 
his  estate  by  an  unattested  will^ 
without  the  form  of  a  previous  sur- 


render to  the  uses  thereof;  ante,  p. 
262^. 

(d)  34  &  35  H.  8.  c.  5.  3  Lev.  79. 

2  Keb.  128.     Semaine  v. ,  1 

Bulst.  200.  Alt,  Gen.  v.  Barnes  et 
ux.  2  Vern.  598.  Tuffnell  v.  Page, 
2  Atk.  37.  S.  C.  Barn.  9.  Att.  Gen. 
V.  SawteU,  2  Atk.  497-  Att  Gen.  v. 
Andrews,  I  Ves.  225.  Wagstaff  v. 
Wagstaff,  2  P.  W.  258.  Duke  of 
Marlborough  v.  Lord  Godolphin,  2 
Ves.  77.  Roe  d-  Gilman  v.  Hey  hoe, 
2  Sir  W.  Bl.  1114.  Carey  v.  Askew, 
2  Bro.  C.  C.  58.  [Belt's  Ed.]  .S.  C. 
1  Cox.  Ch.  Ca.  241.  Hahergham  v. 
Vincent,  2  Ves.  Jun.  229.  S.  C.  4 
Bro.  C.  C.  353.  Harg.  &  But.  Co. 
Lit.  111.  b.  N.  (I.)  and  (3.)  2  Wils. 
\^.  Doe  d.  Cook  v.  Danvers,  7  East 
322.  2  Esp.  N.  P.  467.  Appleyard 
V.  Wood,  Sel.  Ca.  Temp.  King.  42. 

u2 
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tbe  win  (a) :  yet,  under  particiilar  dicamstaiioesy  a  court  of 
equity  will  aid  a  defectiYe  execotioD  of  the  power,  as  in  freehold 
cases  (6) ;  and  in  &Toor  €s(  particolar  objects,  will  give  eflfect  to 
a  devise  of  copyholds  by  a  feme  covert,  in  nature  of  an  appoint- 
ment, porsoant  to  a  contract  before  marriage  (c). 

Where  a  copyholder  had  made  his  will,  which  was  attested 
by  three  witnesses,  and  afterwards  caused  such  will  to  be  al- 
tered, by  striking  out  several  devises,  and  a  memorandum  to  be 
written  that  he  had  examined,  perused,  and  ^proved  of  the 
win  so  altered,  but  did  not  republish  it  in  the  presence  of  three 
witnesses,  but  directed  it  to  be  written  out  &irly,  and  became 
delirious  before  it  was  returned,  it  was  held  to  be  a  good  will, 
and  a  surrender  was  decreed  accordingly  (d). 

In  Roe  d.  Gilman  v.  Heyhoe  (^),  a  will  in  the  testator's  own 
handwriting,  without  seal  or  witnesses,  was  adjudged  to  be  suf- 
ficient to  pass  a  copyhold  estate  previously  surrendered  to  the 
uses  of  his  will. 

And  in  Carey  v.  Askew  {f),  the  Master  of  the  Rolls  said,  it 
had  been  held,  that  any  will  received  by  the  ecclesiastical  court, 
was  sufficient  to  govern  the  surrender  of  a  copyhold ;  and 
therefore  he  adjudged  that  the  copyholds  passed  by  the  will, 
which  was  only  a  fiiir  copy  of  a  draft  prepared  by  the  attorney, 
and  altered  by  him  pursuant  to  the  testator's  directions,  and 
not  even  seen  by  the  testator. 

In  a  recent  case,  a  devise  of  all  the  testator's  property  to  his 
wife  by  a  will  without  date,  signature,  or  ^^itnesses,  but  which 
had  been  proved  in  the  ecclesiastical  court,  was  held  to  pass  a 
copyhold  estate  belonging  to  the  testator,  and  which  he  had 
surrendered  to  the  use  of  his  will  (jg). 

(a)  Godwin  v.  KiUha,  Amb.  684.  (d)  BurkUt  v.  Burkitt,  2  Vera. 

And  see  2  Ves.  Jun.  216.  498. 

(6)  TolUt  v.  Toilet,  2  P.  W.  489.  (e)  2  Sir  W.  Bl.  1114. 

Colter  v.  Latfer,  lb.  623.  Mountague  (/}  2  Bro.  C.  C  59.     And  see 

&  Bath,  Sel.  Ca.  Ch.  55,  2  Cfa.  Rep.  JervoUe  v.  Duke  of  Northumberland, 

417.  Hervetf  v.  Hervei^,  1  Atk.  563.  1  Jac.  &  Walk.  570. 

(c)  Rippon   V.   Dawding,    Amb.  (g)  Noel  v.  Hoy,  5  Madd.  38. 
565.  [;2d  Ed.]  Ante,  p.  161. 
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And  as  a  will  unattested  is  sufficient  to  pass  copyholds^  so  if 
a  charge  upon  freehold  and  copyhold  land  by  will^  be  revoked 
by  a  codicil  not  properly  attested  to  pass  freeholds^  the  charge 
will  be  revoked  as  far  as  concerns  the  copyhold  land^  though  it 
will  remain  a  subsisting  charge  upon  the  freeholds  (a)» 

An  instrument  in  any  form,  whether  deed-poll  or  indenture^ 
if  the  obvious  purpose  be  not  to  take  place  till  after  the  death 
of  the  person  making  it,  operates  as  a  sufficient  declaration  of 
the  uses  of  a  surrender  to  will ;  even  if  it  be  wholly  confined  to 
copyholds,  and  not  therefore  within  the  cognizance  of  the  eg* 
clesiastical  courts  (b). 

In  Hahergham  v.  Vincent  (c),  freehold  and  copyhold  es- 
tates were  devised  to  trustees,  upon  trust  to  convey  to  certain 
uses,  remainder  to  such  uses  as  the  testator  should  by  any  deed 
or  instrument  in  writing,  executed  by  him  and  attested  by  two 
or  more  credible  witnesses,  direct  or  appoint ;  and,  by  an  in- 
strument on  the  following  day  under  his  hand  and  seal,  attested 
by  two  witnesses,  stamped,  and  concluding  like  a  deed,  he  ex- 
ercised the  power  in  the  following  manner :  ^'  Now  know  ye, 
that  by  this  my  deed  poll,  I  do  direct  and  appoint,  &c.'*  and 
this  instrument  was  proved  as  a  will.  BuUer,  J.  (who  with 
Mr.  J.  Wilson  assisted  the  Chancellor  at  his  request,)  in  con- 
adering  whether  the  last  instrument  was  testamentary  or  not, 
said,  that  it  did  not  a£fect  the  personal  estate,  and  therefore 
the  ecclesiastical  court  acted  without  jurisdiction ;  but  he  con- 
mdered  it  as  a  future  direction,  and  not  a  deed  of  appointment 
to  take  effisct  instanter,  in  which  case  it  would  have  been  void : 
and  the  Chancellor  decided  that  the  second  instrument  was  a 
testamentary  paper,  and  a  good  disposition  of  the  copyhold. 

It  is  not  essential  that  the  will  should  refer  to  the  surren- 
der {d) ;  indeed  it  should  seem,  that  as  copyholds  are  not  within 
the  statutes  of  wills,  a  will  by  parol  only,  would  be  sufficient  to 
pass  them ;  and  that  for  the  same  reason,  a  will  of  copyholds 

(fl)  Mortimer  y.  fTef/^  2  Sim.  274.         (c)  Uhi  sup.;  and  see  Greene  v. 
(h)  Doe  &  Smith,  Peake's    £v.      Proude,  1  Mod.  ]  17- 
458.  id)  ManwootTs  case,  Gary  36. 


294 


OF   DEVISE. 


([part  I. 


€t 


tt 


it 


may  be  revoked  by  parol  (a),  as  a  will  of  freeholds  might  have 
been^  previous  to  the  statute  of  frauds  (ft). 

Mr.  Watkins  says  (c),  "  A  will  hy  parol  was  good  as  to  lands 

(Hevisable  by  custom  before  the  statute  of  frauds  [[Co.  Litt.  111. 

aX  and  in  the  old  writ  of  ex  gram  querela,  the  custom  was 

alleged  generally^  to  devise  by  last  will.  It  does  not  seem  pro- 
''  bable  that  a  will  in  writing  should  be  required  of  a  burgess  or 
*'  villein,  who  were  not  permitted  even  to  have  their  children 

taught  to  read  without  a  license  from  the  lord  [[Parodi. 

Antiq.  401.3  till  they  were  enabled  by  statute  [[7  H.  4.  c.  17. 
"  A.D.  1405.3." 

And  it  is  clear  that  by  special  custom  a  will  of  copyholds, 
even  by  parol  (rf),  is  good,  without  any  surrender,  and  without 
the  aid  of  the  stat.  of  55  Geo.  3.  c.  192. 


i( 


*€ 


Copyholds  do  not  pass  by  a  general  devise  of  all  real  estates, 
unless  there  are  other  words  or  circumstances  in  the  will,  show- 
ing an  evident,  or  creating  a  constructive,  intention  on  the 
part  of  the  testator,  to  include  them  in  the  devise  (e). 

This,  1  submit,  is  deducible  not  only  from  the  cases  cited, 
and  others  to  which  I  am  about  to  refer  the  reader,  but  also 
from  the  settled  principle,  that  a  court  will  not  raise  the  pre- 
sumption of  an  intention  to  include  copyholds  under  a  general 
devise  for  payment  of  debts,  where  there  are  freeholds,  unless 
the  copyholds  have  been  surrendered  to  will,  or  the  freeholds 
are  insufficient. 


(fl)  3  Bam.  &  Aid.  468,  in  Faw^ 
ser  V.  Jeffery. 

(6)  1  Roll.  Abr.  614.  (O.)  pi.  J, 
4.  For<rs  case,  1  Sid.  73.  Burton  v. 
Gowelly  Cro.  Eliz.  306.  Brooks  v. 
Ward,  Dy.  310.  b.  Coke  v.  Bullock, 
Cro.  Jac.  49. 

(c)  1  VoL  on  Cop.  130,  but  he 
makes  a  query,  whether  the  19  sec. 
of  the  29  Car.  2.  c.  3,  relative  to 
nuncupative  wills>  does  not  extend  to 


copyholds,  it  being  general.  And  see 
1  Pow.  on  Dev.  62.  n.  4.  [6th  Ed.] 
{d)  Devmish  v.  Baines,  2  £q.  Ca. 
Abr.  43.  Pre.  Ch.  3. 

m 

(c)  Goodwtfn  V.  Goodwyn,  1  Ves. 
226.  Harwood  &  Child's  case,  Ca. 
Temp.  Taib.  179.  Milbwrn  v.  MU^ 
bourn,  2  Bro.  C.  C.  64.  S.  C-  1  Cox. 
Ch.  Ca.  247;  and  see  Waikins  r. 
Lea,  6  Ves.  640. 
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In  Chiqpman  v.  Hart  (a).  Lord  Hardwicke,  Chancellor^ 
said^  ''  Suppose  a  case  (which  though  I  do  not  know  to  be  de- 
termined^ I  should  not  doubt  to  determine  so,)  of  a  person 
sdzed  of  freehold  and  copyhold  in  D.  who  surrenders  to  the 
use  of  his  will^  and  devises  all  his  lands  and  tenements  in  D. 
to  a  child :  there  being  a  surrender,  both  freehold  and  copy- 
'^  hold  would  pass^  if  the  w3il  was  duly  executed  according  to 
**  the  statute  of  frauds :  but  if  no  surrender  to  the  use  of  the 
will,  only  the  freehold  would  pass ;  to  which  lands  and  te-^ 
nements  generally  mentioned  shall  be  applied ;  there  being 
no  surrender  to  the  use  of  the  will,  to  show  a  different  in- 
*'  tent.  Suppose  that  will  executed  in  the  presence  of  two 
witnesses,  or  of  one  only ;  those  general  words  used ;  and  no 
surrender :  though  this  were  to  a  child  or  wife,  the  court 
would  not  supply  the  defect  of  surrender  to  the  use  of  the 
"  will,  or  compel  the  heir  at  law  to  surrender  the  copyhold  to 
**  the  devisee,  because  the  will  not  duly  executed ;  when  if  duly 
executed,  the  court  would  not  have  supplied  that  defect :  for 
such  variation  of  the  construction  would  be  very  dangerous, 
"  and  might  make  terms,  and  perhaps  terms  attendant  on  the 
"  inheritance,  to  pass/' 

The  case  of  Byas  v.  Bycis  (b)  is  also  important  on  the  pre- 
sent point.  In  that  case,  A.  seised  of  freehold  and  also  of  copy- 
hold, (of  the  nature  of  Borough  English,  descendible  not  only 
to  the  younger  son,  but  to  the  younger  daughter,)  the  copy- 
hold not  having  been  surrendered  to  will,  in  the  introductory 
part  of  his  will  desired  that  his  debts  should  be  paid,  and  then 
made  a  provision  for  his  wife  and  daughters ;  and  gave  all  the 
rest  and  residue  of  his  estate,  real  and  personal  of  what  na- 
ture soever  the  same  might  consist  at  the  time  of  his  death,  to 
his  wife,  her  heirs,  executors,  &c.  For  the  plaintiff,  the  vrife, 
it  was  insisted  that  the  words  made  use  of  by  the  testator, 
would  take  in  all  sorts  of  estates  he  might  be  seised  of  at  his 

(a)  1  Ves.  273.  (b)  2  Ves.  104^. 
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death ;  and  that  the  court  would  supply  the  want  of  surrender. 
For  the  defendant,  the  youngest  daughter,  it  was  urged  that, 
suppodng  the  court  would  supply  the  want  of  surrender  for  the 
wife,  yet  on  the  iace  of  the  will  an  intent  should  appear,  that 
the  copyhold  should  pass ;  but  that  there  was  no  mention  of  it, 
nor  any  thing  to  induce  the  court  to  think  that  the  testator  in- 
tended it  for  her.  The  Master  of  the  Bxdls  (Sir  John 
StroMge)  said  that  there  was  no  case  where  there  was  freehold 
as  well  as  copyhold,  and  no  notice  taken  of  the  copyhold  in  the 
win,  that  the  court  had  supplied  the  want  of  surrender.  That 
if  the  testator  had  none  but  copyhdd,  'all  my  real  estate* 
would  haTC  been  sufficient  to  pass  the  copyhold,  though  no 
surroader  had  be^i  made  to  the  use  of  the  wilL  But  that  the 
general  heir  at  law,  or  heir  by  particular  custom,  had  been  al- 
ways so  £ivoured  as  not  to  be  disinherited  by  implication  or  in- 
feraice  firom  the  particular  wording  of  the  wilL  And  he  re- 
ferred to  the  case  of  Bethlehem  Hospital,  10  June,  1735, 
that  'uM  my  lands*  would  not  pass  copyhold  lands  not  sur- 
rendered, if  there  were  other  lands  to  satisfy  those  words; 
unless  the  intent  were  explained  by  a  surrender  to  will  (a),  or 
the  mention  of  copyholds. 

And  although  in  Church  y.  Mwsdg  (b),  under  a  general  de- 
vise of  all  the  testator^s  worldly  estate  and  effects,  whether  real 
CMT  personal,  a  bill  to  supply  the  want  of  a  surrender  of  a  rever- 
sionary copyhold  interest  in  favour  of  a  wife,  was  dismissed 

with  costs  by  the  Master  of  the  Rolls,  who  expressed  an  opi- 

» 

nion,  that  the  general  words  of  the  devise  could  not  be  held  to 
pass  the  reversionary  interest,  whether  there  was  or  was  not 
any  freehold  estate  to  which  they  could  apply ;  yet,  on  an  ^ 
peal  from  that  decree,  the  Lord  Chancellor  held,  that  if  the 
testator  had  no  freehold  property,  the  words  '  real  estate '  were 
capable  of  application  to  the  reversion  of  the  copyhold,  and,  ob- 
serving that  Chapman  &  Hart,  decided  by  Lord  Hardwicke, 

(a)  See  1  Ves.  227.  {b)  12  Ves.  42& 
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was  an  authority  of  great  weight,  he  directed  a  reference  to  the 
Master  to  ascertain,  whether  the  testator  had  any  and  what 
freehold  estates  at  the  time  of  making  his  will  (a).  * 

It  was  decreed  by  the  Master  of  the  Rolls,  in  Jvdd  v. 
Pratt  (b),  that  general  words,  as  '  all  the  residue  of  my  real 
estate/  will  not  pass  unsurrendered  copyholds,  there  being 
freeholds,  unless  an  intention  to  include  the  copyholds  appear 
by  other  circumstances  m  the  will,  and  that  decree  was  affirmed 
on  appeal  to  the  Chancellor  (c),  who  gave  his  sanction  to  the 
authority  of  Byojf  &  ByM,  and  Lindcpp  &  Eborall. 

The  same  rule  governed  the  decision  in  Sampson  v.  Samp- 
son  (fiQ,  though  it  was  contended,  that,  as  the  will  had  no 
operation  on  the  freehold  estate,  there  being  but  two  witnesses, 
the  copyhold  should  pass  ut  res  magis  valeat. 

In  Ithell  V.  Beane  (e).  Lord  Hardwicke  supplied  the  want  of 
a  surrender  under  a  general  devise  in  favour  of  creditors,  there 
being  no  freehold  lands ;  yet  he  thought  it  should  be  other- 
wise if  there  had  been  freehold  property ;  this  distinction,  in 
the  case  of  creditors,  has,  however,  been  overruled  by  several 
subsequent  authorities.  Drake  v.  Robinson  (J^)  was  a  devise 
of  all  real  estates  to  trustees  for  the  payment  of  debts,  the 
testator  having  both  freeholds  and  copyholds,  the  latter  unsur- 
rendered ;  and  it  was  adjudged,  that,  if  there  was  not  suffi- 
cient to  pay  the  creditors  without  the  copyholds,  those  ought 
to  pass. 

The  same  principle  prevailed  in  Challis  v.  Casbom^g), 

(a)  15  Ves.  396.  And  see  Bullock         (c)  See  15  Ves.  390. 

Y.  BuUock,  6  Vin.  Cop.  (M.  a.)  pi.  (d)  2  Ves.  &  Beam.  339.  See  also 

19.     Smith  y.  Baker,  I  Atk.  385-6.  Brooke  y.  Gurnet^,  dted  5  Ves.  559, 

Tudor  &  Anson,  2  Ves.  582.    Ltn-  in  Hills  &  Donnion. 

dopp  V.  EboraU,  3  Bro.  C.  C.  188.  (e)  1  Ves.  215.    S.  C.  1   Dick. 

Pennington  v.  Pennington,  1  Ves.  &  132. 

Beam.  406.     Wentworth  y.  Cox,  6  (/)  1  P.  W.  442. 

Madd.  363.  Jones  y.  Tucker,  2  Me-  {g)  Gilb.  Eq.  Rep.  96.  S.  C.  Pre. 

riy.  537.  Ch.  407- 

(b)  13  Ves.  173. 
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and  Kidney  v.  CauMmaker  {a),  and  also  in  Holmes  v.  G^-- 
kill  (b) ;  and  in  the  above  case  of  Judd  &  Pratt  (e),  the  Lord 
Chancellor  thus  distinguished  between  the  presumption  raised 
in  favour  of  creditors  and  a  wife  or  children^  namely,  that, 
where  the  parent  intending  to  make  a  provimon  for  his  child, 
appropriates  a  freehold  estate,  the  extent  of  the  provision  being 
undefined,  there  is  no  reason  for  increasing  it  by  the  addition 
of  a  copyhold  estate ;  but  where  the  testator  shows  an  intention 
that  his  debts  should  be  paid  (if),  the  amount  of  the  debts 
roust  govern  the  construction  of  intention,  and  therefore,  if 
the  freehold  estate  be  not  sufficient,  the  court  draws  the  infer- 


(a)  12  Ves.  136,  158-9.  It  waa 
held  in  this  case  that  the  court  will 
not  only  supply  the  ^vant  of  a  sur- 
render^ but  direct  an  account  of  rents 
and  profits ;  and  that  laches  are  not 
to  be  imputed  to  creditors  under  a 
devise  for  payment  of  debts,  as  to  a 
specific  devisee^  to  prevent  or  limit 
such  account,  even  against  an  infant 
hdr. 

(6)  12  Ves.  216, 

(c)  See  15  Yea.  394.  Vide  also 
Grorvcock  v.  Smith,  2  Cox,  Ch.  Ca. 
397.  Harris  v.  Ingledew,  3  P.  W. 
96.  HasletDood  v.  Pope,  lb.  322. 
MaUabar  v.  Mallabar,  Ca.  Temp. 
Talb.  78.  HeUier  v.  Tarrant,  lb.  (3d 
£d.)  288.  n^  and  the  cases  there 
cited  of  Welch  v.  Cook  (1745  or 
1746),  and  Backbridge  v.  Slater,  at 
the  Rolls,  1766.  Supp.  Vin.  Abr. 
Cop.  (M.  a.)  8.  I.  pi.  6.  lb.  8.  3.  pL 
3.  Tudor  V.  Armn,  2  Ves.  582. 
Coombes  v.  Gibson,  1  Bro.  C.  C.  273. 
Kentish  v.  Kentish,  3  lb.  257.  Pen- 
nington v.  Pennington,  1  Ves.  & 
Beam.  408-9. 

In  the  above  case  of  Coombes  & 


Gibson,  a  general  charge  of  debts  was 
held  to  extend  to  unsurrendered 
copyhold  as  well  as  to  freehold  lands, 
but  Ashhurst,  J,,  said,  that  if  the 
freehold  had  been  devised  to  one  per* 
son,  and  the  copyhold  to  another,  the 
freehold  might  have  been  first  ap« 
plied. 

If,  however,  the  real  estates  are 
charged  generally,  and  the  testator 
has  surrendered  the  copyhold  parts 
to  the  uses  of  his  will,  the  amount  of 
the  debts  must  be  raised  out  of  the 
freehold  and  copyhold  rateable  ac- 
cording to  their  value.  Growcock  v. 
Smith,  sup.  See  also  3  P.  W.  9a 

Real  estates  are  sometimes  made 
to  bear  the  burthen  of  mortgages  and 
legacies  in  exoneration  of  personalty, 
Lantson  v.  Hudson,  1  Bro.  C.  C.  57* 
[Belt's  Ed.] 

{d)  This  intention  is  inferred  from 
the  prefiatory  words,  '  I  direct  that 
all  my  just  debts  shall  be  first  paid 
and  satisfied.'  Goddphin  v.  Pemneck, 
2  Ves.  271.  EUison  v.  Aircy,  lb. 
568.  Tudor  v.  Anson,  2  Ves.  582. 


CH.  v.] 


OF   DEVISE. 


299 


ence,  that  the  testator  meant  to  provide  a  sufficient  fiind,  and 
will  decree  the  copyholds  to  be  charged  in  aid. 

An  intention  to  include  copyholds  in  a  general  devise  of  real 
estates  will  be  implied^  not  only  from  the  circumstance  of  the 
testator's  not  being  seised  of  freehold  property,  but  also  from 
his  having  surrendered  his  copyholds  to  the  use  of  his  will> 
even  if  he  has  freehold  estates  {a) ;  and  likewise  from  merely 
stating  in  his  will,  that  the  copyholds  had  been  surrendered  by 
him  to  the  uses  thereof.  Banks  &  Denshaw  (b). 

This  last  case  was  distinguished  by  Lord  Hardwicke  from 
the  case  of  Barker  v.  Barker  (the  King^s  Head  Iim,  Tumham 
Green)  (c),  which  house  was  copyhold,  three  parts  of  it  being  in 
one  manor,  and  the  other  third  part  in  another  manor,  and  the 
testator  devised  aD  his  copyhold  estate  which  he  had  sur- 
rendered to  the  use  of  his  will,  having  surrendered  the  three 
parts  only,  and  the  court  would  not  supply  a  surrender  as  to 
the  one-third  part  lying  in  a  different  manor  ;  it  was,  however, 
the  relative  pronoun  '  which '  that  alone  induced  the  restrictive 
construction  in  the  latter  case  (rf). 

But  the  frequent  addition  in  a  will  of  the  words  ^'  the 
copyhold  part  thereof  having  been  previously  surrendered 
to  the  use  of  my  will*"  (e),  or  "  having  surrendered  the 
copyhold  part  thereof  to  the  use  of  this  my  wiU  {f),  has 
been  considered  in  a  devise  of  freeholds  and  copyholds,  by 
general  words,  as  a  mistaken  description,  where  no  such 
surrender  had,  in  point  of  fact,  been  made;  yet  in  Wilson 
V.  Mount  {g)  the  testator,  having  surrendered  part  only  of 
his  copyholds  to  the  use  of  his  will,  devised  all  his  freehold 


{a)  Chapman  &  Hart,  ubi  sup. 
Tendril  v.  Smilk,  2  Atk.  85.  Good- 
fpyn  V.  Goodtvt/n,  1  Ves.  227*  An- 
drews &  Waller,  Bullock  Si  Bullock, 
Byas  &  Byas,  Hawkins  &  Leigh, 
Wentworlh  &  Cox,  ubi  sup.  Hasle- 
wood  V.  Pope,  3  P.  Vi^.  322.  Noel  v. 
Hoy,  5  Madd.  38.  And  see  Hope  v. 
Taylor,  1  Burr.  268. 

(6)  3  Atk.  585.     S.  C.  {Banks  & 


Denshire),  1  Ves.  63. 

(c)  1  Ves.  63, 121.  And  see  Gas- 
coigne  &  others  v.  Barker,  3  Atk.  8. 

(d)  1  Ves.  64.   lb.  121-2. 

(e)  Rumhold  v.  Rumbold,  3  Ves. 
66.  Oxenforth  v.  Cawkwell,  post. 

{/)  Banks  v.  Denshaw,  sup. 
(g)  8  Ves.  191.     Vide  also  Gas^ 
coigne  &  Barker,  sup. 
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in  trust  to  seU,  and  used 
wkernflkaoe  surrendered 
of  iJbe  Rolls  thought  that 
copTlioUs  as  were  surrendered, 
aRndmis  was  Qsk  favour  of  the 
to  he  taken  as  reitiictrne. 
In  a  reoent  case  ^«)  W.  W.  caqiovrered  the  three  trustees  to 
ke  had  dnised  his  frDeUd  {unopertj,  to  sell  all  and 
his  rcprbcid  or  costoBBanr  measoagey  ftc,  (adding  **  Wid 
wUdk  I  kmpt  smrremdered  la  tie  me  cf  tide  aqf  tDt/2*)  to  any 
&c^  acd  to  caose  and  procure  the  purchaser  or  pur- 
to  he  admitted  thereto  umdor  or  by  \irtoe  of  his  will, 
'  or  the  Muieadcr  to  the  me  thererf  as  aforesadd/  The  tes- 
tatur  dbed  in  181 1  seised  of  frediold  estates,  and  of  two  copy- 
liold  citatpi,  one  hdd  of  the  manor  of  MmddnghaU  in  Essex, 
and  tfe  other  of  die  manor  of  Somtk  Churck  in  the  same 
ooontT,  and  die  fenner  onljf  had  been  surrendered  by  him  to 
die  use  of  his  wiD.  And  die  Vice  Chancellor  held,  that  the 
wwds  '  and  which  I  hafc  surrendered  to  the  use  of  this  my 
win*  were  intended  as  an  atiBrmation  of  a  fact,  in  which  he  ap- 
peared to  have  been  mistaken,  and  were  not  exceptive,  and 
that  the  o^iolatiYe  ''and*  distinguished  the  principal  case 
from  that  oi  Wilsom  &  Momit. 

And  in  a  still  m<»e  rec»it  case  (6),  where  a  testator  seised 
of  copyhdd  estates,  having  surrendered  part  thereof  only  to 
the  use  rf  hb  ¥nll,  devised  all  hb  freehold,  copyhold,  and  lease- 
hold messuages,  lands,  tenements  and  hereditaments  whatso- 
ever and  wheresoever  atuate,  not  thereinbefore  given,  devised, 
or  bequeathed,  ^'  the  copyhold  parts  thereof  having  been 
''  duly  surrendered  to  the  uses  of  this  my  will**  unto  his 
nephews  fV.  C.  and  E.  O.  their  heirs,  &c.,  in  equal  shares ; 
and  the  question  was,  whether  the  unsurrendered  copyholds 
passed.  The  Vice  ChanceOor  considered  the  above  words  in 
italics,  as  simply  afifirming  that  the  testator  had  surrendered  ta 
the  use  of  his  will,  all  his  copyhold  lands,  &c.,  not  therein- 

(a)  StruU  V.  Finch,  3  Sim.  &  Stu.  (b)  Oxenfarlk  v.  Cawkmdl,  2  Sim. 
229.  &  Stu.  558. 
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before  devised^  obBerving, ''  and  because  he  happened  to  be  in 
*^  one  particular  mistaken  in  the  fact  affirmed  by  him^  I  can* 
"  not  therefore  assume  that  he  had  an  intention  which  is 
neither  warranted  by  the  particular  expression  relied  upon^ 
nor  re«onciIeable  to  the  other  parts  of  the  will.  I  agree  that 
there  is  a  great  resemblance  between  this  case  and  the  case  of 
^'  Wilson  y.  Mount ;  but  there  is  a  difference  in  the  language, 
and  the  expression  here  used  is  less  susceptible  of  a  restrictive 
sense.  Lord  Alvardey  had  great  difficulty  in  coming  to  his 
"  conclusion  in  Wilson  &  Mount,  but  considered  himself  as 
^*  yielding  to  authority^  and  has  not  given  universal  satisfac- 
"  tion.'^ 

And  a  general  devise  of  all  freehold  and  copyhold  lands, 
creates  a  presumption  of  an  intention  to  pass  copyholds  not  sur- 
rendered to  the  uses  of  the  wiU^  although  the  testator  should 
be  possessed  of  other  copyholds  which  he  had  so  surrend^ed  (a). 
The  rule  which  calls  for  a  clear  manifestation  of  intention, 
in  order  that  copyholds  should  pass  by  a  general  residuary  de- 
vise of  real  property,  receives  no  inconsiderable  sanction  from  the 
circumstance  of  copyholds  not  being  within  the  statutes  of  wills, 
and  therefore,  strictly  speaking,  not  being  in  their  nature  of  a 
testamentary  disposition. 

And  so  long  ago  as  the  7  Car.  1.  in  the  case  of  Rose  & 
Bartlett  (6),  it  was  established  as  a  rule  of  construction,  that 
if  a  man  has  lands  in  fee-simple,  and  lands  for  a  term  of  years, 
and  devise  all  his  lands  and  tenements,  the  fee-simple  lands  ojdy 


(a)  Blunt  ▼.  Clitkeronf,  10  Ves. 
589.   Andrews  v.  Waller,  ubi  sup. 

{b)  Cro.  Car.  293.  See  also  Knots-' 
ford  y.  Gardiner,  2  Atk.  450.  Pistol 
▼•  Riccardson,  B.  R.  Hil.  1784> 
cited  2  P.  W.  459.  n.  6  T.  R.  350. 
Lane  v.  Earl  Stanhope,  6  T.  R.  345. 
Thompson  v.  Lawley,  2  Bos.  &  Pul. 
303.  Dixon  y.  Dawson,  (Slawin  v. 
Farside),  2  Sim.  &  Stu.  337*  But 
see  Addis  ▼.  Clement,  2  P.  W.  459. 


The  rule  in  Rose  &  Barllett,  ex- 
cluding leaseholds  where  there  are 
freeholds,  does  not  apply  to  leases  for 
lives,  except,  perhaps,  where  the  li- 
mitations are  of  a  nature  to  raise  a 
presumption  of  an  intention  to  ooa« 
fine  the  devise  to  freeholds  of  inherit- 
ance. Sheffield  v.  Lord  Mulgrane,  5 
T.  R.  571.  2  Ves.  Jun.  526.  2  Pow. 
on  Dev.  138.  [3d  Ed.] 
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pasB,  but  that  by  sodi  a  devise  a  term  will  pass,  if  the  testator 
has  DO  lands  in  fee ;  which  distinction  shows  that,  unless  there 
are  special  circamstances  clearly  indicating  a  contrary  inten- 
tion, a  general  gift  of  land  by  will  prima  facte  passes  such 
estate  only  as  the  nature  of  the  instrument  is  calculated  to 
pass  (a),  namely,  land  of  freehold  tenure. 

But  aooording  to  a  late  decision  in  the  court  of  Common 
Pleas  (A),  a  general  testamentary  disposition  of  real  estates, 
once  the  act  of  55  Geo.  3  (c),  superseding  in  a  great  measure 
the  practice  of  surrendering  copyholds  to  the  use  of  a  will,  by 
declaring  that  a  testamentary  disposition  of  copyhold  property, 
although  no  such  surrender  be  made,  shall  be  as  valid  as  the 
same  would  have  been,  if  a  surrender  to  will  had  been  made, 
ought  to  recdve  the  same  construction  as  if  the  testator,  (being 
possessed  of  both  freehold  and  copyhold  lands,)  had  surrendered 
the  Gopyhdds  to  the  use  of  his  wiU  {d). 

It  is  difficult,  however,  to  imagine  how  the  powers  of  the 
act  (tf  55  Geo.  3,  can  be  deemed  to  have  affected  the  long 
established  rule  of  construction,  requiring  some  dear  demonstra- 
tion of  intention,  in  order  that  copyholds  should  pass  by  a  general 
devise  of  real  estates,  where  the  testator  has  freehold  property, 
especially  as  I  apprehend  that,  even  since  the  above  mentioned 
act,  a  devisee  of  copyholds  must  be  held  to  take  by  way  of  ap- 
pointment under  a  surrender  supplied  by  the  statute,  and  not 
by  way  of  devise  {e).     And  if  so,  the  argument  that  since  the 


(a)  See  per  Lord  C.  Taihot^  in 
Haslefvood  &  Pope ;  per  M.  R.  in 
MUboume  &  Milbourne;  and  per 
V.  C.  in  Wenlmarih  &  Cox,  Po«t. 
pp.  903,  304. 

{h)  Doe  d.  Clark  v.  Ludlam,  7 
Bing.  282.    8.  C.  5  Mo.  &  Pay.  46. 

(c)  C.  192.  Ante,  pp.  262-^. 

(d)  And  see  2  Pow.  on  Dev.  122. 
[3d  Ed.^  But  see  Rob.  on  Wills, 
303. 

(e)  In  the  consideration  of  this 


question,  it  is  not  to  be  overlooked, 
that  the  act  of  55  Greo.  3.  contains 
a  proyision  that  no  peraon  shall  be 
entitled  to  admission  under  a  testa- 
mentary disposition,  except  on  pay- 
ment of  such  sums  of  money  as 
would  have  been  payable  in  respect 
of  the  surrender  to  will,  and  the  in- 
rolment  thereof^  had  the  testator 
made  a  surrender  to  the  uses  of  his 
will ;  ante,  p.  363. 
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act  of  55  Geo.  3^  copyholds  pass  by  a  general  devise^  even  when 
the  testator  is  seised  of  freehold  property,  is  also  opposed  by 
the  rule,  that  where  a  person  having  an  interest  in  particular 
lands,  and  a  power  over  other  lands,  of  freehold  tenure,  makes 
a  general  devise  of  all  his  lands,  the  devise  will  pass  his  interest, 
but  will  not  be  an  execution  of  the  power  (a). 

And  although  greatly  mistrusting  my  own  judgment  whenever 
it  is  opposed  to  a  judicial  decision,  I  must  confess  my  inability 
also  to  reconcile  the  case  of  Doe  &  Ludlam,  with  the  dicta  to 
which  I  am  now  about  to  refer. 

In  the  case  of  Haslewood  v.  Pope  (b),  Lord  Chancellor 
Talbot  said  ^'  If  a  man  devises  all  his  lands,  tenements,  and 
hereditaments  in  Dale,  in  trust  to  pay  his  debts  and  legades, 
and  the  testator  has  some  frediold  and  some  copyhold  lands, 
there,  only  the  freehold  lands  shall  pass ;  for  his  will  must  be 
intended  of  such  lands  and  tenements,  as  are  devisable  in 
their  nature.** 

The  Master  qf  the  Rolls,  in  Milboume  v.  MUboume  (c), 
in  notidng  the  settled  rule  that  where  there  are  freehold  lands 
to  satisiy  the  words  of  the  will,  the  copyhold  will  not  pass,  observ- 
ed, ^'  To  the  same  effect  is  Haslewood  v.  Pope,  [3  Wms.  322^ 
copyholds  not  being  in  their  nature  objects  of  testamentary 
disposition,  shall  not  be  supposed  within  the  intention  of  the 
testator,  unless  he  has  shown  such  intention  by  surrendering 
them  to  the  use  of  his  will,  or  ia  case  the  words  of  the  will 
cannot  be  satisfied  otherwise.** 

Lord  Erskine,  C,  in  Holmes  &  Coghill{d),  establishing 
that  although  equity  will  in  certain  cases  aid  a  defective  execu- 
tion of  a  power,  yet  that  the  want  of  execution  cannot  be  sup- 
plied even  for  creditors,  said,  "  This  court  supplies  the  sur« 
render^  but  not  the  will  for  creditors.     There  must  be  the  wiU : 

(a)  See  post.  p.  314  horn,  Oilb.  Eq.  Rep.  96-7. 

(6)  3  P.  W.322.  See  also  Harris  (c)  1  Cox.  Ch.  Ca.  248. 

F.  Ingiedew,  lb.  96.    Hawkins  y.  (d)  12  Ves.  216. 
Leigh,  I  Atk.  388.     ChalUs  v.  Cas^ 
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then  the  court,  inforaied  of  the  inteniion  bj  that  will,  completes 
it^  as  in  the  other  case,  supplying  the  surrender." 

In  Church  v.  Mundy  (a),  the  Master  qf  the  Rolls  observed, 
"  the  surrender  shows  aii  intention  to  pass  the  estate ;  but  no 
h^erence  can  arise  from  doing  nothing,  where  it  is  not  neces- 
sary to  do  any  thing.  If  there  is  no  surrender,  intention  is 
out  of  the  question/* 

Again,  in  Wentworth  v.  Cox  (b),  the  Vice  Chancellor  said, 
'^  A  general  gift  of  all  my  estate,  prima  facie  passes  such 
estate  only  as  the  nature  of  the  instrument  is  calculated  to 
pass.** 

In  n  recent  case  (c),  the  testator,  after  devising  a  freehold 
house  to  his  wife  in  fee,  devised  the  residue  of  \m  freehold 
estates  in  four  specified  parishes,  or  elsewhere  in  the  county  of 
Cambridge,  unto  R.  ¥•  and  P.  W.  or  the  survivor  of  them, 
their  heirs  and  assigns,  upon  trust  that  they  or  the  survivor  of 
them,  or  his  heirs,  should  within  twelve  calendar  months  after 
his  decease  (d),  sell  and  dispose  of  all  his  copyhold  estate^  in 
the  several  parishes  aforesaid,  and  after  paying  the  expenses 
attending  such  sales,  to  pay  the  surplus  monies  to  his  executor, 
to  be  applied  in  discharge  of  certain  legacies.  And  then  the 
testator  devised  the  residue  of  his  real  estate  to  M.  P.  W.,  and . 
he  died  seised  o{  freehold  property  not  in  the  county  of  C  ; 
and  of  ^copyhold  property  no/  situate  in  the  above  four  pa* 
rishes ;  and  he  had  surrend ^ed  all  his  copyhold  estates  to  the 
use  of  his  will.  - 

The  residuary  devisee  appealed  against  a  decree  made  in 
the  cause  by  the  V.  C,  and  upon  the  hearing  of  the  appeal, 
Lord  Eldon,  C,  after  adverting  to  some  of  the  questions 
which  arose  upon  the  construction  of  the  will,  and  the  diffi^ 

(u)  12  Ves.  430.  allj  omitted  in  the  will,  immediatelj 

(6)  6  Madd.  364«  preceding  the  words  '  sell  and  dis- 

(c)  WhiU  V.  VUty,  2  Russ.  484.  pose/  viz.  «'  sell  and  dispose  of  aU 

{d)  In  the  argument  it  was  stated  the  freehold   estates  so  devised  to 

that  the  following  line  was  accident*  them  as  aforesaid,  and 


»• 
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culties  in  which  they  were  involved,  said  that  one  of  the  ques^ 
tions  was,  "  Whether  the  copyholds  would  pass  under  the 
residuary  clause ;  and  that  would  depend,  in  a  great  measure, 
on  the  effect  of  the  cases  in  which  copyholds  had  heen  held  to 
pass  under  a  general  devise  of  real  estate,  taken  in  connexion 
with  the  55  Geo.  3.  c.  192.  This  testator  died  after  the 
passing  of  that  act ;  and  as  the  act  makes  a  surrender  unne- 
cessary for  a  devise  of  copyholds,  it  may  be  a  question,  whether 
the  surrender  can  now  be  considered  as  any  evidence  qf  on 
intention  that  copyholds  should  pass  by  the  devise,  since, 
under  a  will  containing  sufficient  words  to  pass  them,  they 
would  pass  equally,  (as  the  law  now  exists,)  whether  they  were 
or  were  not  surrendered/'  (a) 

This  observation,  it  is  to  be  recollected,  was  made  by  Lord 
Eldon,  not  with  reference  to  the  question  whether  a  general  re- 
siduary devise  of  real  estates  ought,  since  the  act  of  parliament,  to 
be  held  to  pass  unsurrendered  copyholds,  although  the  testator 
died  seised  of  freeholds,  but  to  express  the  doubt  entertained 
by  his  Lordship,  whether,  as  that  case  arose  subsequently  to  the 
act,  the  intention  of  the  testator  to  include  his  copyholds  in  the 
general  residuary  devise,  as  well  as  his  freeeholds,  could  be  in- 
ferred from  the  circumstance  of  his  having  surrendered  idl  his 
copyholds  to  the  uses  of  his  will,  whereas  they  would  pass  by 
the  will  without  any  surrender,  if  it  contained  words  sufficiently 
descriptive  of  copyhold  property. 

The  case  was  again  argued  before  Lord  Chancellor  Eldon, 
assisted  by  the  Chief  Justices  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  and  the  two  Chief  Justices  expressed  an  opi- 
nion (b),  that  the  beneficial  interest  in  all  the  fireeholds  of  the  testa- 
tor, whether  in  the  county  of  Cambridge  or  elsewhere,  passed  to 
the  residuary  devisee: — That  the  legacies  were  a  charge  only  on 
the  copyholds  situate  in  the  four  parishes  : — That  no  estate  in 
those  copyholds  passed  to  the  trustees,  bui  only  a  power  to  seU: 
---That  any  surplus  monies  arisbg  from  sale,  after  satisfying 

(a)  3  Ruas.  488-ft  (6)  3  Rius.  480, 407-  4  lb.  686. 
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the  legacies,  passed  by  the  residuary  clause:— And  that  the 
copyholds  not  situate  within  the  four  parishes,  passed  to  the 
residuary  devisee.  In  delivering  their  opinions,  each  of  the  Chief 
Justices  alluded  particularly  to  the  fact  of  a  surrender  having 
been  made  by  the  testator,  of  all  his  copyholds,  to  the  uses  of 
his  will. 

C.  J.  Be^l  (a)  said,  ^'  Another  point  arises  with  respect  to 
the  testator's  copyholds  not  situate  in  the  four  parishes,  and 
which,  therefore,  cannot,  on  any  construction  of  the  will,  be 
conadered  as  devised  to  the  trustees.  It  is  stated  as  a  fact, 
that  these  copyholds  were  surrendered  to  the  use  of  the  tes- 
tator's will.  ^  they  had  not  been  surrendered,  it  would  hace 
been  difficulty  'probably y  whatever  wight  haoe  been  the  intent 
of  the  testator 9  to  haive  said,  that  the  words  of  the  residuary 
clause  were  st^fficient  to  pass  them.  But  the  circumstance  ^ 
their  being  surrendered,  clearly  shows  an  intent,  on  the  part 
qf  the  testator,  that  they  should  pass ;  and  it  hardly  requires 
authorities  to  show,  that,  when  we  are  to  decide  on  the  intention, 
the  words  here  used  will  pass  copyholds  winch  haoe  been  so 
surrendered.  For  what  purpose  were  they  surrendered  to  the 
use  of  the  will,  unless  the  testator  intended  that  they  should 
pass  by  the  will  T 

No  judgment  was  pronounced,  in  this  case,  by  Lord  Eldom, 
during  the  time  he  held  the  Great  Seal ;  but  his  Lordship,  after 
his  resignation  of  it,  transmitted  to  the  parties  a  written  judgment 
to  the  following  effect  That  legal  construction  would  not 
admit  of  considering  the  word  copyhold  as  introduced  by  mis- 
take instead  oi  freehold;  and  therefore  that  the  wiU  must  be 
construed  as  if  the  testator  had  directed  the  word  ccfpyhold  to 
be  inserted  where  it  is  found : — That,  in  accordance  with  the 
opinions  of  the  Chief  Justices,  the  freehold  estates  (as  to  the 
beneficial  interests)  in  the  four  parishes  or  elsewhere  in  Cam- 
bridgeshire,  passed  to  the  residuary  devisee  : — That  any  other 
freeholds  which  the  testator  had  not  devised  to  1^.  &  W.  would 
pass  under  the  residuary  devise :  And  concluding  thus,  *'  And 

(a)  2  Ru8s.  ^3. 
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09  I  understand  all  the  testatof^s  copyhold  estates  were  suV" 
rendered  to  the  use  of  the  willy  whether  in  the  four  parishes 
or  out  of  them,  I  think  that^  as  to  the  copyholds  in  the  four 
parishes^  the  legacies  must  be  paid  out  of  the  produce  of  them 
made  by  sale^  if  that  produce  is  sufficient  to  pay  them^  and  if 
there  is  a  surplus,  I  think  that  surplus  belongs  to  the  residuary 
devisee.  I  also  think,  that,  if  that  produce  is  insufficient  to 
pay  the  legacies,  there  is  no  other  fund  created  by  this  will  out 
of  which  the  deficiency  can  be  paid.  /  thinJc  the  copyhold  not 
in  the  four  parishes,  goes  under  this  will  to  the  residuary 
iemseer 

The  case  of  Cuthbert  v.  Lempriere  (a)  may,  at  first  sight, 
appear  to  be  an  authority  that  copyholds  will  pass  by  a  general 
devise  of  real  estates  even  if  the  testator  be  seised  of  freehold 
property,  and  although  the  will  should  not  take  notice  of  the 
copyhold  property,  but  an  attentive  perusal  of  that  case  will 
show  that  the  testator's  intention  to  include  his  copyhold  at 
Crondall  was  clearly  manifested*  The  testator  had  been  ad- 
mitted to  several  copyholds  in  Crondall,  Hants,  holden  of  the 
manor  of  Crondall,  subject  to  certain  quit  rents,  to  the  use  of 
hknself  for  life,  and  of  such  person  as  he  should  limit  or  ap- 
point, and  in  de&ult  of  appointanent  to  the  use  of  himself  in 
fee ;  and  he  was  seised  of  other  real  property  in  Great  Bri- 
tmn  and  in  Ireland  and  possessed  of  an  estate  at  Blanshy 
held  under  two  leases,  and  by  his  will  devised  his  whtde  real 
estate  in  lands  in  Great  Britain  or  Ireland  to  his  wife  for 
fife,  and  after  her  decease  to  be  divided  between  his  two  ne- 
phews and  their  respective  issue,  and  failing  such  issue,  then 
among  the  surviving  younger  children  of  his  four  nieces ;  and 
by  a  codidl  revoked  the  latter  clause  of  his  wiU,  and  before 
that  division  should  be  made,  he  devised  his  whole  real  estate 
to  his  nephew  John  Lord  Berkeley,  and  his  heirs  male,  with 
ranunders  over;  and  also  thereby  devised  his  two  leases, 
with  the  quit  rents  of  his  lands  in  Crondall  and  in  Blansby, 

(a)  3  Mau.  &  Selw.  158. 
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to  the  said  John  I^ord  Berkeley^  after  his  wife's  decease.  The 
Court  of  B.  R.^  upon  a  case  sent  from  the  Court  of  Chancery, 
certified  their  opinion,  that  John  Lord  Berkeley  took  an  estate 
in  fee  simple,  in  the  copyholds  at  CrondaU,  under  the  codicil 
of  the  said  testator. 

It  may  be  a  question  whether  under  a  general  devise  of 
lands,  copyholds  of  inheritance  and  leaseholds  for  years  would 
pass.  The  only  case  bearing  on  this  point  is,  I  believe.  Roe 
d.  Pye  V.  Bird  (a) ;  where  J.  G.,  who  had  been  admitted  in 
fee  to  copyhold  lands  in  JB.,  and  had  surrendered  the  same  to 
the  use  of  his  will,  and  who  had  a  long  term  of  years  in  other 
lands  in  B.,  devised  all  his  messuages,  lands,  tenements  and 
hereditaments  in  L.  W.  and  B.  to  his  wife  for  life,  and  after 
her  decease,  '*  all  that  his  estate  in  B.  to  his  niece  M.  B.  and 
her  heirs** ;  and  bequeathed  all  his  goods,  &c.,  and  all  other 
his  personal  estate  to  his  wife. — The  rule  in  Rose  &  Bartlett 
was  urged  as  favourable  to  the  claim  of  the  wife.  But  De 
Grey,  C.  J.,  was  of  opinion,  that  the  true  construction  of  the 
will  was  to  give  the  leasehold  to  the  niece,  observing,  that  the 
words  of  the  will  were  *  all  his  messuages,  lands,  tenements 
and  hereditaments',  and  that  by  the  strict  rule  of  law,  as  the 
testator  had  no  estates  but  copyhold  and  leasehold,  none  of 
them  could  pass  by  those  words,  but  that  by  recurring  to  the 
intention  of  the  testator,  they  were  all  capable  of  passing,  if  all 
were  intended  to  pass ;  and  that  the  same  rule  must  apply  to 
both.  Blackstone,  J.,  acceded,  and  observed  that  the  words 
were  sufficient  to  carry  the  premises,  either  as  land  or  money, 
according  to  the  intent  of  the  testator, '  all  my  estate'  being 
sufficient  to  comprise  leasehold: — that  the  testator  certainly 
considered  both  the  copyhold  and  leasehold  at  B.,  as  one  con- 
solidated estate  :— that  they  had  been  occupied  together  (b) 
for  at  least  twenty-three  years ;  and  that  he  purchased  them 
together,  and  either  meant  both  to  go  to  his  wife  or  neither, 
which  latter  would  not  be  contended  for. 

(a)  2  W.  Bl.  1301 .  T.  R.  345.    jDoe  &  Lucan,  9  East 

(6)  See  Lane  v.  Earl  Stanhope,  6     448. 
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I  think  it  right  to  suggest  in  this  place>  that  it  is  as  yet  tin- 
decided^  whether,  since  the  act  of  55  Geo.  3,  a  power  of  sale 
given  by  a  copyholder  to  his  executors,  or  others,  is  valid,  al- 
though the  testator  should  not  have  made  a  surrender  to  the 
uses  of  his  will,  or,  in  other  words,  whether  the  act  of  parlia- 
ment has  supplied  a  surrender  in  favour  of  a  power  of  sale ; 
the  words  of  the  act  being,  in  effect,  that  '  where  by  the  cus- 
tom of  any  manor,  any  copyhold  tenant  may  by  will  dispone  qf 
or  appoint  his  copyhold  tenements,  the  same  having  been  sur- 
rendered to  the  uses  of  his  will,  every  disposition,  or  charge, 
to  be  made  by  the  will  of  any  person  dying  after  the  passing  of 
the  act,  of  any  copyholds,  or  qf  any  right,  title  or  interest  in  or 
to  the  same,  shall  be  as  valid  and  effectual  to  all  intents  and 
purposes,  although  no  such  surrender  to  will  shall  have  been 
made,  as  the  same  would  have  been  if  a  surrender  had  been 
made  {a). 

In  construing  wills  of  copyhold  lands,  the  courts  are  not  go- 
verned by  any  express  legal  terms,  any  more  than  in  a  devise  of 
freeholds ;  and  copyholds  will  therefore  pass  by  the  words  ''  all 
the  residue  of  my  property  and  effects!'  [[or  ''  property,  goods 
and  chattels'^  (b) ;  or  the  words  "  all  the  property  of  whatever 
description  or  sort  that  I  may  die  possessed  0^(0);  or  under 
the  description  of  "personal  estate  |^or  property]*' (rf),  where 
there  is  a  manifest  intention  on  the  face  of  the  will  to  devise 
real   estates.     And  the  words   "  real  property,"  or  the  word 


(o)  Whether  or  not  the  act  of  par- 
liament has  supplied  a  surrender  so 
as  to  defeat  a  widow's  customary 
fi^ebench^  see  snte,  pp.  90,  91. 

(b)  Doe  d.  Andrew  &  others  v. 
Jjainchbury  &  others,  1 1  East  290. 
Doe  d.  Wall  v.  Langlands,  14  East 
370.  Paiton  v.  Randall,  1  Jac.  & 
Walk.  189.  Doe  &  Morgan,  6  Barn. 
&  Cress.  512.  Contra,  if  the  word 
'  property'  be  followed  up  by  an  enu- 
meration of  articles  of   personalty. 


Roe  &  Yeud,  2  N.  R.  214.    And  see 
Doe  &  Rout,  7  Taunt.  79. 

It  has  been  decided  that  copyholds 
will  pass  by  the  words  '  all  that  my 
copyhold  ground  rent,'  Walker  v. 
Shore,  19  Ves.  391 .  As  to  the  con- 
struction of  the  words  '  ground  rent  * 
in  printed  particulars  of  sole,  see 
Stewart  v.  AUision,  1  Meriv.  26. 
^    (c)  Noel  V.  Hoy,  5  Madd.  38. 

(d)  Doe  d.  Tqfidd  y.  Tojicld,  11 
East  246. 
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*  estate*  or  ^  estates'  ^iU  pass  all  the  interest  of  the  testator^  as 
well  as  the  land  (a).  And  a  devise  of  *  the  whole  remainder  of 
all  those  lands,  &c/  after  a  previous  devise  for  life,  has  been 
held  to  be  the  same,  in  effect,  as  '  all  my  estate,  &c,*  and  to 
pass  a  fee  (b). 


(a)  NicIioOs  V.  Butcher,  18  Ves. 
193.  Jongsma  r.  Jongsma,  1  Cox  Ch. 
Ca.  362.     Carter  v.  Homer,  4  Mod. 
89.   S.  C.  1  Show.  348.  Scott  v.  Al- 
berry,  1  Corny.  337.     WiUon  v.  Ro^ 
binson,  2  Lev.  91.  S.  C.  I  Mod.  100. 
S.  C.  3  Reb.  180,  245.    Macaree  v. 
TaU,  Amb.  181.     Tujnell  v.  Page, 
2  Atk.  38.    S.  a  fiam.  14.    Doe  d. 
BurkUt  &  oihere  v.  Chapman,  1  H. 
BL  223.    Doe  d.  ChUd  &  Wife  v. 
Wright  &  others,  8  T.  R.  64.    Doe 
d.  Wright  V.  ChUd  &  Wife,  1  N.  R. 
335.  Reid  v.  Shergold,  10  Ves.  378. 
RandaU  v.  Tuchin,  6  Taunt.  410. 
But  see  Goodtvyn  v.  Goodtvyn,  1  Ves. 
227.     Fettiward  v.  Prescott,  7  Ves. 
541.     Sharp  v.  Sharp,  6  Bing.  630. 
The  reader  is  also  referred  on  this 
subject  to  the  following  authorities : 
Reeves  v.  Winnington,  3  Mod«  45. 
Cole  y.  Rawlinson,    1    Salk.   234 
Countess  of  Bridgwater  ▼.  Duke  of 
BoUon,  lb.  237.    S.  C.  6  Mod.  106. 
Hopewell  v.  Ackland,  1  Salk.  239. 
S.C.Coni7.164.  Beachcrqftv.Beach- 
crqft,  2  Vern.  690.  Shaw  v.  jB«%  12 
Mod.  594.   Cliffe  el  oL  v.  Gibbons  el 
al.  2  Ld.  Rayxn.  1324.    Barry  r. 
Edgworth,  2  P.  W.  524.     Burdel  v. 
Burdet,   1  Inst.  345.     Ibbetson  v. 
Beckwith,  Ca.  temp.  Talb.  157-  Tan- 
ner  v.  JHor^e  lb.  284.   S.  C.  (Tanner 
V.  W^w«,)  3  P.  W.  295.    Timeweil  v. 
Perkitis,  2  Atk.  102.  JRidow^  v.  Pain,^ 
1  Ves.  10.  S.  C.  3  Atk.  486.  BaiUs  v. 
GaU,  2  Ves.  48.  Doe  &  Underdown, 


Willes296.  Stiles  d.  Raymenl  &  Wise 
V.  W^fl^orrf,  2  Sir  W.  BL  938.  Hogan 
d.  Wallis  &  o^Aer^  v.  Jackson,  Cowp. 
299.    Looeacres  d.  Mudge  v.  BUghi 
el  ux.  lb.  352.     l>eiin  d.  Gaskin  ▼. 
Ga^ib'n,  lb.  657.    jRi^A/  d.  Aft^Ae/7 
e/  tijr.  V.  Sidebotham  h  another,  2 
Dougl.  763.     Huxtep  v.  Brooman,  1 
Bro.  C.  C.  437.    Holdfast  d.  Cbfv/ier 
V.  Mar/M  &  o<A^«^  1  T.  R.  411. 
Fletcher  v.  Smilon,  2  T.  R.  656. 
Doe  d.  Palmer  &  others  v.  Richards, 
3T.R.356.  Doe d. Beezley T.  Wood- 
house  &  others,  4  T.  R.  89.     Good» 
right  d.  Baker  v.  ^tocifcer,  5  T.  R 
13.    Andrew  r.  Soulhouse,  lb.  292. 
1  Bos.  &  Pul.  247-8.  Trent  &  o<A«r# 
V.  Hanning  &  others,  I  N.  R.  116. 
S.  C.  7  Bast  97.  Roe  d.  CAtU  <^  ux. 
V.  FTrf^A/,  7  East  259.  Roe  d.  iSAWI 
▼.  PaUison,  16  East  221.  Sir  Arthur 
Chichester   ▼.   Oxendon,    4    Taunt. 
176.     Chorlton  v.  Toyfor,  3  Ves.  & 
Bea.  160.  Hick  v.  JDnn^,  2  Mau.  & 
Selw.  448.     Uthwatt  r.  Bryant,  6 
Taunt.  317.  Denn&  Hood,  7  Taunt. 
85.    Roe  &  Bacofi^  4  Mau.  &  Selw. 
366.     Harding  v.  Gardner,  1  Brad. 
&  Bing.  72.    Wilkinson  ▼.  Chapmam, 
3  Rttss.  145.    But  see  Frogmorton  d. 
fFr^/i/  V.  J^rtgr*/  &  ««o;A«r,  3  Wils. 
414.  S.  C.  2  Sir  W.  BL  889. 

The  words  *  my  share  of  the  B.  and 
other  estates '  held  to  pass  the  fee  of 
an  undivided  part.  Paris  v.  Miller, 
5  Mau.  &  Selw.  408. 

(6)  Norton  v.  Ladd,  1  Lutw.  755> 


CH.  v.] 


OF  DEVISE. 


311 


General  introductory  words  in  a  will^  as^  for  instance,  ^  As 
touching  my  worldly  estate*  (a),  or  ^  As  to  my  temporal 
estate' (b),  or  'As  to  my  worldly  substance*  (c),  fiAyour  the 
construction  of  a  fee,  especially  if  the  subsequent  words  of  de- 
vise are  not  merdy  local,  or  the  devise  b  not  wholly  disjoined 
from  the  introductory  clause ;  but  such  wovds  are  not  sufiScient 
in  themselves  to  carry  a  fee  (d). 

It  has  been  doubted  whether  a  fee  would  not  pass  to  a  de- 
visee by  the  use  of  the  term  '  hereditaments  *  (e) ;  but  in  Doe  & 
Allen  (y )  Lord  Kenyon  considered  the  word  as  descriptive,  and 
expressed  his  astonishment  that  any  doubt  should  ever  have 
been  entertained  about  it ;  and  it  is  dear,  I  submit,  that  the 
word  '  hereditament'  would  not  per  se  create  an  estate  in  fee, 
although  it  may  be  explained  by  other  parts  of  the  will,  to 
mean  the  inheritance  (g). 

The  words  '  aU  I  am  worth*  (h),  and  also  the  words  ^  what^ 
ever  else  I  have  in  the  world "  (i),  indude  real  estate,  in  their 
ordinary  signification.  And  even  the  words  '  all  I  may  die 
possessed  of*  will  pass  real  estate,  if  the  intention  be  manifested 


(a)  Ibhetson  v.  Beckwiih,  Ca. 
temp.  Tftlb.  157-  Smith  v.  Coffin,  2 
H.  Bl.  441.  FrogmorloH  v.  Holyday, 
3  Burr.  1625.  S.  C.  1  Sir  W.  Bl. 
535.  Loveacres  v.  Blight ,  Cowp.  352. 
Hope  y.  Taylor,  1  Burr.  268. 

(6)  Grayson  v.  Atkinson,  1  Wils. 
333. 

(c)  Hogan  v.  Jackson,  Cowp.  299. 

(d)  Frogmorton  v.  Wright,  3  Wils. 
414.  S.  C.  2  Sir  W.  Bl.  889.  Denn 
▼•  Gaskin,  Cowp.  657*  Goodright  v. 
Stacker,  5  T.  R.  13.  Doe  v.  Buckner, 
6  T.  R.  610.  Doe  &  Allen,  8  T.  R. 
503.  Goodright  v.  Barron,  11  £a8t 
220. 

(e)  1  Salk.  239,  in  Hopetpell  & 
Ackland.  5  T.  R.  360,  in  Doe  & 
Bichards, 

(f)  Sup.  Holt,  C.  J.,  would  seem 


to  have  been  of  opinion  that  the 
word  'hereditament'  implied  a  fee. 
See  Holt  236.  Sed  vide  the  case  of 
Hopewell  &  Ackland,  in  Corny.  167, 
where  the  difference  is  suggested  be- 
tween the  words  hasrediias  and  h4sre'' 
ditamentum,  the  former  importing 
the  estate  or  interest  in  the  land,  and 
the  latter,  the  land  itself. 

(g)  See  Mos.  240,  in  Canning  v. 
Canning.  3  Wils.  418.  Denn  d. 
Moor  V.  Mellor,  5  T.  R.  558.  Doe 
d.  Mellor  v.  Moor,  6  T.  R.  175. 
Denn  &  Moor,  in  Error,  1  Bos.  & 
Pal.  559,  et  seq. 

(A)  Huxtep  y.  Brooman,  1   Bro. 

c.  c.  437. 

(i)  Hopewell  &  Ackland,  1  Corny. 
164.  Ca.  temp.  Talb.  386.  GoodtiOe 
&  Maddern,  4  East  496. 
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by  oth^  parts  of  the  will  (a) ;  but  not  otherwise  (b).  And 
words  of  the  above  or  the  like  import^  may  also  be  explained 
by  the  context  of  the  will  to  mean  the  interest  of  the  testator^  as 
well  as  the  land,  and  to  pass  the  fee. 

A  charge  upon  the  estate  of  an  annual  payment,  which 
may  by  possibifity  continue  beyond  the  life  of  the  devisee,  will 
induce  the  construction  of  a  fee  in  a  limitation,  that  would 
otherwise  only  create  a  life  interest  (c) :  So  also  a  charge  of 
a  sum  in  gross,  or  of  all  debts  and  legacies  (d). 

The  effect  of  the  word  ''estate"  or  '* property**  in  a  devise, 
may,  however,  be  restrained  by  the  intention  collected  from  the 
general  words  of  the  will  (e),  and  by  terms  of  locality,  if  the 
whole  of  the  words  are  merely  descriptive  (J^)  :  but  it  was  held 
by  Lord  Hardwicke,  in  BaiUs  v.  Gale  (g),  that-  the  words» 
''  aU  that  estate  I  bought  of  Mead,**  passed  both  the  interest 
and  land,  and  were  not  descriptive  only.  And  in  Roe  d.  Child 
&  Wife  V.  Wright  (h),  the  words,  ''  all  my  estate,  lands,  ^e. 


(a)  8  Ves.  607. 

(6)  Monk  r,  Mawdsley,  1  Sim. 
289. 

(c)  CoUier^s  case,  6  Co.  16.  a. 
Ansley  &  Chapman,  Cro.  Car.  ]57- 
Baddeley  ▼.  Leppingwell,  3  Burr. 
1533 ;  and  see  Frogtnorton  d.  Branu- 
stone  Y.  Holy  day  et  al,  lb.  1618. 
Loveaeres  &  Blight,  Cowp.  352. 
Goodright  d.  Baker  v.  Slocker,  6 
T.  R.  13.  Andrew  v.  Southoute,  lb. 
292.  Doe  &  Clayton,  8  East  141. 

(d)  See  the  several  authorities  in 
the  last  note :  vide  also  Doe  &  Rich* 
ards,  3  T.  R.  356.  Denn  &  Mellor, 
5  T.  R.  558.  Doe  &  Holmes,  8  T.  R. 
1.  GoodtiiU  &  Maddern,  4  East^ 
496.  Doe  6c  SnelUng,  6  East,  92. 
DoUon  V.  Hewen,  6  Madd.  9.  But 
this  is  only  where  the  devisee  is 
charged,  and  not  when  the  charge  is 
upon  the  land  simply.  Vide  the  au- 
thorities in  the  last  note,  and  sup. ; 


see  also  Dickins  t.  Marshal,  Cro. 
Elis.  330.  Fairfax  v.  Heron,  3  £q. 
Ca.  Abr.  307*  Canning  t.  Canning, 
Mos.  240.  2  Atk.  341.  Boe  & 
Blackeit,  Cowp.  239.  Doe  &  Clarke, 
2  N.  R.  349.  Doe  &  Clayton,  8  East 
141.  Pow.  on  Dev.  394.  [3d 
Ed.] 

(e)  Wilkinson  v.  Merryland,  Cto. 
Car.  447-9.  Marhant  v.  Twisden, 
Gilb.  Eq.  Rep.  30.  Chester  v.  Painter, 
2  P.  W.  335.  BaiUs  v.  Gate,  2  Ves. 
51.  Doe  d.  Spearing  y.  Buckner,  6 
T.  R.  610.  HiUon  r.  Kenw&rthy,  3 
East  553.  Roe  d.  Helling  t.  Yeud, 
2N.R.214.  WooUam  Y.  Kenworthy, 
9  Ves.  137-  Doe  d.  Bunny  y.  RmU, 
7  Taunt.  79. 

(/)  Doe  &  Clayton,  8  East  14). 

(jg)  2  Ves.  48.  And  see  Sharp  y. 
Sharp,  6  Bing.  630. 

(A)  7  East  269.  And  see  TuffiM 
y.  Page,  Barry  y.  Mdgmorth,  Good' 
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known  and  eaUed  hy  the  name  of  the  Coed  Yard,  in  theparish 
cf  SU  GUes,  London,**  were  held  not  to  be  a  local  description 
only,  but  to  pass  the  fee  (a). 

And  again  in  Harding  v.  Gardner  (b),  a  devise  of  the  tes- 
tator^s  real  estates  consisting  of  30  acres,  &c.  was  held  to  pass 
a  fee,  the  words  of  locality  not  qualifying  the  technical  opera*- 
tion  of  the  word  estate. 

In  Roe  V.  Bacon  (c)  where  the  testator  devised  all  his  free- 
hold lands,  messuages,  and  tenements,  at  &c.  to  his  wife  for  her 
life,  and  after  her  decease,  all  the  said  estates  to  be  divided 
among  his  four  sons  and  his  son-in-law  C.  T.,  share  and  share 
alike,  the  court  of  B.  R.  held,  that  the  sons  took  a  Jee,  in  re- 
mainder, after  the  death  of  the  wife. 

An  estate  in  fee  in  a  prior  devisee,  may  also  be  implied  from 
the  subsequent  limitations  in  the  will ;  for  instance,  if  an  estate  is 
limited  by  will  to  the  child  of  a  prior  devisee  for  life,  without  words 
of  inheritance,  with  remainder  over  in  fee,  should  such  child  die 
before  a  certain  age,  the  child  will  take  an  absolute  fee  on  at- 
taining the  particular  age  {d).  Nor,  as  it  should  seem,  is  this 
rule  restricted  to  a  devise  to  the  child  of  the  prior  devisee  for 
life  {e). 

And  it  has  been  decided  in  a  very  recent  case  (y ),  that  a  re- 
version in  fee  of  copyhold  estates  passes  by  a  residuary  de- 


iryn  ▼.  Goodtvyn,  Chichester  r.  Oxen* 
don,  Chorlion  ▼.  Taylor,  RancUdl  v. 
Tuchin,  Denn  v.  Hood,  ubi  sup. 

(a)  The  words  'my  estate  of  A./ 
and  '  mj  estate  at  A./  are  words  of 
the  same  import.  See  Oxendon  & 
CUckeHer,  4  Bow's  P.  C.  92 ;  whieh 
case  has  decided  that,  except  where 
there  is  a  latent  ambiguity,  parol  or 
extrinsic  evidence  is  not  admissible  to 
explain  a  will.    Post.  tit.  *  Evidence/ 

(b)  1  Brod.  &  Bing.  73. 

(c)  4  Mau.  8c  Selw.  366.  And  see 
Uthwatt  ▼.  Bryant,  6  Taunt.  317- 

(</)  Purefoy  &  Rogers,  2  Saund. 


380.  Wright  V.  Bond,  2  N.  R.  125. 
MarshaU  &  HiU,  2  Mau.  &  Selw. 
606.  Doe  d.  Elsmore  &  others,  t. 
Coleman  &  others,  6  Pri.  179.  And 
see  Robinson  y.  Grey,  9  East  1.  Doe 
&  Cundall,  lb.  400.  But  see  Fowler 
y.  Blackwell,  1  Corny.  353.  Roe  & 
Blackett,  Cowp.  235. 

(e)  Wright  &  Bond,  Doe  &  Cun^ 
daU,  sup.  2  Pow.  on  Dev.  395,  et 
seq.  [3d  Ed.] 

(J)  Doe  d.  Moreton  Sc  Wife  r. 
Fossick,  I  Bam.  &  Adol.  186.  And 
see  Goodright  y.  Marquis  of  Downm 
shire  et  ax.  3  Bos.  &  Pul.  600. 
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viae  to  a  previous  devisee  for  life^  unless  a  contrary  intention  is 
to  be  collected  from  the  v^hole  of  the  will ;  and  that  a  charge 
of  an  annuity  on  the  residuary  estate^  is  not  a  sufficient  indica- 
tion of  such  an  intention. 

It  is  a  rule  in  copyhold  as  v^ell  as  in  freehold  cases,  that  ge^ 
neral  vrords  of  devise  vrill  not  operate  as  an  execution  of  a 
povrer,  if  the  testator  has  any  devisable  interest  to  which  the 
words  will  apply  (a). 

So  where  a  testator,  having  a  mere  power  of  appointment 
over  freehold  and  copyhdd  estates,  and  b^ng  sdsed  in  fee  of 
other  freehold  estates,  made  a  general  devise  of  all  his  free- 
hold and  copyhold  estates,  without  any  referaice  to  his  power 
of  appointment,  it  was  decided  by  Best,  J.  and  two  <^  the 
Masters  in  Chancery,  sitting  for  the  Master  of  the  Rolk,  that 
the  will  was  an  execution  of  the  power  over  the  copyhold,  but 
not  of  the  power  over  the  freehold  estates  (i). 

A  testamentary  power  over  copyhold  estates  may,  however, 
be  executed  without  taking  any  notice  of  it  (c) ;  but  if  the  tes^ 


(a)  Sir  Edward  Clere^s  case,  6 
Co.  17.  Parker  &  Kett,  12  Mod. 
469.  Earl  of  Ldcester's  caae,  1  Vent. 
278*  CoU  T.  Bishop  of  Coventry, 
Hob.  159.  Campbell  v.  Leach,  Amb. 
747*  Standen  v.  Standen,  2  Ves. 
Jan.  689.  Dillon  v.  Dillon,  1  BaU 
&  Beatty  93.  Langley  v.  Sneyd,  S 
Brod.  &  Bing.  254.  Lewis  ▼.  Lewel- 
lyn,  1  Turn.  104.  Farmer  t.  Brad^^ 
ford,  3  Ru88. 354  Napier  ▼.  Napier, 
1  Sim.  28.   LoveU  v.  Knight,  3  Sim. 

275.  Walker  y.  Mackie,  4  Rum.  7^ 
Grant  v.  Lynam,  lb.  292.  Wallop 
V.  Lord  Portsmouth,  Sugd.  on  Pow. 
Append,  p.  762.  Q5th  £d.^  Lownds 
V.  Lownds,  1  You.  &  Jerv.  445.  Doe 
&  Roake,  2  Bing.  497-  S.  C.  {Denn 
V.  Roake)  vol  Error^  5  Barn.  &  Cress. 
720.  S.  C.  Dom.  Proc  (Roake's  Plt.« 
Denn  Deft.,)  1  Dow  N.  S.  437-    4 


Bli.  N.  S.  ].  6  Bing.  475.  Vide  also 
Anson  v.  Lee,  before  the  V.  C, 
March,  1831.  MS. 

(b)  Lewis  t.  Lewellyn,  1  Turn. 
104. 

(c)  Mann^oM^^  case,  Cary  36.  An-^ 
drews  ▼.  Emmot,  2  Bro.  C.  C.  303. 
Lane  v.  Wilkins,  10  East  242.  It 
has  been  decided  bj  the  Home  of 
Lords,  that  a  power  of  revocation  re- 
served to  A*  by  any  writing  under 
his  hand  and  seal  attested  by  two  or 
more  credible  witnesses,  and  of  ap- 
pointing new  uses  by  the  same  or  any 
other  deed,  may  be  exercised  by  the 
will  of  A,,  without  noticing  the 
power.  Countess  of  Roscommon  & 
Fowke,  6  j^ro.  P.  C.  15a  See  also 
Sugd.  on  Powers,  227-  [5Ui  Ed.] 
Doe  &  HoUoway,  I  Stark.  431.  Aatt, 
p.  283. 
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tator  has  any  other  real  estates^  it  is  essential  diat  he  should 
show  that  he  has  the  particular  property  in  view,  hy  some  re- 
ference to  it  (a) ;  therefore,  where  a  testator,  having  a  power 
to  appoint  a  copyhold  estate,  by  deed  or  will,  made  a  general 
devise  of  all  the  residue  of  his  effects,  real  and  personal  (b). 
Lord  Hardmcke  adjudged,  that  the  copyhold  did  not  pass, 
noticing  that  the  testator  had  other  lands,  on  which  the  devise 
might  be  satisfied  (c) ;  and  that  there  was  nothing  that  was  at  all 
descriptive  of  the  copyhold,  but  what  was  applicable  to  the 
estates  of  which  the  testator  was  seised. 

The  rules  adopted  in  freehold  cases,  as  to  words  of  recom- 
mendation in  a  will,  and  exclusive  dispositions  under  powers, 
apply  equally  to  copyholds.  So  in  Macey  &  others  v.  jSKht- 
mer  {d),  which  was  a  devise  by  N.  S.  to  his  wife,  her  heirs  and 
assigns  for  ever,  being  well  assured  that  she  would,  at  her  de- 
cease, dispose  of  the  lands  amongst  all  or  such  of  his  children, 
as.  she,  in  her  discretion,  should  think  most  proper,  and  as  they 
by  their  conduct  should  deserve ;  it  was  held,  that  the  word 
'^  such*'  gave  the  wife  the  power  to  make  an  exclusive  disposi- 
tion to  any  one  child  (e). 

The  courts  incline  to  construe  a  devise  of  copyhold,  as  of 
freehold,  so  as  to  annex  the  legal  estate  to  the  equitable,  by 
making  the  estate  of  the  trustees  commensurate  with  the  purposes 
of  the  trust ;  therefore,  under  a  devise  to  A*  and  B.  and  their 
heirs,  in  trust  to  permit  C.  or  her  assigns  to  occupy  the  same, 
or  to  pay  to,  or  permit  her  or  her  assigns  to  receive  the  rents, 
for  her  natural  life,  for  her  separate  use,  and  subject  to  such 


(a)  Sagd.  on  Powers,  S89.  QSth 
Ed.] 

(b)  Ex  parte  CatnaU,  1  Atk.  559. 
Ante,  p.  204,  et  seq.  Wehave  seen  that 
a  power  when  coupled  with  an  interest 
cannot  be  executed  by  an  in£uit, 
ante,  p.  IVJ, 

(c)  Equity  will  direct  an  enquiry, 
whether  there  be  any  thing  but  copy- 


hold to  answer  the  devifle.  Secus  in 
the  case  of  a  power  to  appoint  per- 
sonalty. Jwiet  ▼•  Tucker f  2  Meriv* 
537*  Jones  v.  Curry,  1  Swanst.  71* 

{d)  1  Atk.  389. 

{e)  Where  the  power  is  not  ex- 
elusive,  it  is  no  longer  necessary  to 
give  a  substantial  share  to  esch  of 
theobjeeCs.  1  W.4.c4a 
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estate  and  interest  of  C  to  such  uses  as  C.  should  by  her  will 
appoint^  and  in  default  of  appointment,  to  her  right  heirs ; 
it  was  held,  that  the  estate  was  vested  in  A.  and  B.  and  their 
heirs,  for  the  life  only  of  C,  and  that  the  legal  estate,  after 
C/s  death,  vested  in  the  appointee  under  her  will,  who  re- 
covered in  ejectment  against  the  assignee  of  the  person  to 
whom  the  trustees  had  surrendered  (a). 

But  in  deciding  whether  trustees  take  the  fee  or  not,  the 
courts  are  influenced  by  the  purposes  of  the  trust ;  and  the  in- 
termixture of  copyholds  with  other  property  in  which  the 
trustees  must  be  held  to  have  the  whole  interest,  would  induce 
the  court  to  decide  that  the  legal  fee  of  the  copyholds  vested  in 
the  trustees  (b). 

Under  a  devise  of  freehold  and  copyhold  to  trustees  in  trust 
for  an  infant  son,  and  to  be  tramferred  to  him  as  soon  as  he 
should  attain  twenty-one,  but  in  case  he  should  die  before  he 
attained  twenty-one,  then  a  devise  over  to  V.  P.  and  his  heirs, 
it  was  held  that  the  trustees  took  only  an  estate  for  years,  de- 
terminable upon  the  son's  attaining  twenty-one  (e). 

And  in  a  recent  case  {d),  the  Court  of  Common  Pleas  held, 
that  a  direction  in  a  codicil  to  the  will  of  the  testator,  that  his 
copyhold  property  should  he  transferred  to  his  wife,  was  not 
equivalent  to  a  devise  of  the  copyhold,  and  consequently  that 
the  legal  estate  did  not  become  vested  in  the  trustees  named  in 
the  will. 

As  the  above  case  of  Chapman  &  Prickett  involves  several 
points  of  considerable  interest,  I  propose  to  give  an  extract 


(a)  Doe  d.  Woodcock  v.  Barthrop, 
5  Taunt.  382.  Vide  also  Lord  Say 
and  Seal  Sc  Lady  Jones,  3  Bro.  P.  C. 
113.  Doe  &  Simpson,  6  East  162. 
Hawker  v.  Hawker,  3  Bam  &  Aid. 
^7-  Morrant  v.  Gough,  7  Barn.  & 
Cress.  206.  1  Man.  &  Rj.  41.  And 
see  Stanly  ▼.  Stanley,  16  Ves.  491. 

(h)  See  HousUm  v.  Hughes,   6 


Barn,  h  Cress*  403.  And  see  Doe  & 
WiUan,  2  Bam.  &  Aid.  88. 

(c)  Doe  d.  Player  v.  NichoUs,  1 
Bam.  &  Cress.  336.  S.  C.  2  Dow.  & 
Ry.  480.    Edwards  v.  Symons,  post. 

{d)  Chapman  t.  FrickeU,  6  Bing. 
602^  (which  was  a  special  case  aris- 
ing out  of  an  action  of  replevin). 
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from  the  report  of  it  in  Bingham^  first  briefly  noticing  the  facts 
of  the  case^  and  the  result  of  a  bill  filed  in  the  Court  of  Chancery 
in  connexion  with  it. 

The  testator  Thomas  Lanibe  by  his  will  dated  21st  June^  1804^ 
devised  freehold  messuages,  stock  in  the  funds,  money  and  debts, 
and  all  shares  or  property  which  he  might  be  possessed  of  or  intitled 
to,  unto  J.  H.  and  Jos.  B.  their  executors  and  administrators, 
upon  trusts  for  the  benefit  of  his  wife  for  life,  and  of  his  children 
attaining  twenty-one.  By  a  codicil  the  testator  directed  that 
his  copyhold  estate  in  /.  should  be  transferred  to  his  wife  until 
the  expiration  of  the  leases,  and  after  that  time,  as  soon  as  con- 
venient, or  within  one  year,  to  be  sold  by  public  auction,  the 
money  to  be  placed  in  the  3  per  cent  Bank  of  England  stock, 
for  the  benefit  of  his  children, '  and  their  heirs  as  directed  in 
the  will.'  And  if  it  should  please  God  to  call  her  before  that 
time  of  the  expiration  of  the  leases,  the  copyhold  to  be  sold  by 
public  auction,  soon  as  convenient,  and  the  money  placed  as 
above  directed.  N.B.  If  there  should  not  be  money  sufficient 
in  the  testator's  possession  at  the  time  of  his  decease,  to  pay  the 
fine  of  the  copyhold,  proviijig  the  will,  and  frineral  expences, 
his  executors  to  sell  out  of  the  3  per  cent  consols  600/.,  or  a 
small  sum  as  might  be  required.  The  testator  died  in  May, 
1806,  leaving  his  wife  and  three  lawfril  children  by  her,  viz. 
one  son,  (his  customary  heir,)  and  two  daughters.  The  will 
and  codicil  were  proved  by  the  widow  and  the  said  /.  H.  and 
Jos.  B.  on  23d  May,  1806.  On  11th  July,  1806,  the  said 
J.  H.  and  Jos.  B.  were  admitted  tenants  of  the  premises  in 
question,  to  hold  to  them  and  their  heirs  upon  the  trusts  of  the 
above  will  aiid  codidL  The  vridow  of  the  testator,  on  the  12th 
Aug.  1807,  intermarried  with  JoJm  Burton,  and  she  died  23d 
Nov.  1823,  without  having  had  issue  by  him.  The  three  le- 
gitimate children  of  the  testator  all  died  in  the  lifetime  of  their 
mother,  under  twenty-one  and  unmarried.  Letters  of  admi- 
nistration of  the  efiects  as  well  of  such  children  as  of  their 
mother,  were  afterwards  granted  to  the  said  John  Burton. 
The  said  Jos.  B.,  one  of   the  trustees  named  in  the  said 
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Will,  died  5th  Feb-  1825,   leaving  J.  H.  his  co-trustee  sur- 
viving. 

A  bill  was  afterwards  filed  in  the  Court  of  Chancery  by  the 
said  John  Burton,  against  J.  H.  (the  survivmg  tnistee)^  P^7* 
ing  that  it  might  be  declared,  that,  under  the  above-mentioned 
drcumstances,  the  plaintiff  had  become  intitled  to  the  monies 
to  arise  by  the  sale  of  the  copyhold  estate ;  and  that  the  estate 
might  be  surrendered  to  him  (a).  J.  H.  in  his  answer  alleged^ 
that  the  plaintiff,  as  administrator  of  his  wife  and  her  children, 
was  not  intitled  to  any  interest  in  the  copyhold  estate,  but  that 
the  same  belonged  to  the  customary  heir  of  the  testator,  if  any 
such  heir,  and  if  not,  then  that  J.  H.  was  intitled  to  the  estate 
£3r  his  own  use ;  and  that  he  had  always  understood  that  the 
testator  was  illegitimate ;  and  that,  his  children  being  all  dead, 
there  was  no  heir  of  the  testator  in  existence.  For  the  plainttf 
it  was  contended,  that  by  the  codicil  the  copyhold  was  con- 
verted out  and  out  into  personalty,  for  that  there  was  no  event 
in  which  it  was  not  to  be  sold.  For  the  defendant  it  was  urged, 
tibat,  in  the  events  which  had  happened,  there  was  no  trust  a& 
fecting  the  copyhold  estate,  as  the  children  all  died  before  liie 
lease  expired,  so  diat  the  period  of  sale  did  not  arrive  until  all 
the  purposes  of  sale  had  failed,  and  therefore,  that,  as  the  legal 
interest  remained  in  the  defendant,  he  was  intitled  to  hold  the 
estete  for  his  own  benefit.  The  V.  C.  (Sir  Anthony  Hart) 
did  not  deliver  any  judgment  in  this  case,  but  sent  to  the 
parties  minutes  from  which  the  following  decree  was  drawn  up^ 
dated  the  29th  October,  1827.  ''  This  Court  doth  dedai^ 
that  the  said  defendant  ought  not  to  be  permitted,  in  equity, 
to  avaflhhnself  of  the  contingencies  which  have  happened  in 
the  testator^s  fiimily,  to  retain  the  estote  for  his  own  benefit ; 
and  it  appearing,  by  the  Master's  said  report,  that  no  person 
hath  been  found  to  sustain  a  claim  to  the  said  estate,  as  a  r&* 
suiting  trust  of  real  estate  for  the  benefit  of  the  customary  bar, 
against  the  personal  representatives  of  the  next  of  kin  claiming 

(a)  BurUm  ▼.  HiOiM,  3  Sim.  34. 
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the  same  as  converted^  by  the  codici],  into  the  nature  of  equi- 
table personal  estate,  this  court  doth  declare  that  the  sud  de- 
fendant J.  H.  is  bound  to  surrender  the  said  copyhold  estate 
to  the  plaintiff,  as  being  the  legal  personal  representative  of  the 
dnldr^i  of  the  testator,  as  if  the  said  estate  had  been  sold,  and 
the  money  held  by  him  for  the  purpose  of  distribution  accord- 
ing to  the  trusts  of  the  said  codicil ;  and,  therefore,  this  court 
doth  order  and  decree  that  the  said  defendant  do,  at  the  ex- 
panse of  the  plaintiff,  surrender  the  said  cc^yhold  estate  to  the 
plaintiff  and  his  heirs,  as  being  the  legal  personal  representative 
of  the  testator's  children.  But  this  court  doth  declare  that  the 
surrender  of  the  said  copyhold  estate,  so  to  be  made  to  the 
plaintifi^  is  to  be  vnthout  prejudice  to  any  question  which  a 
eustcKoary  heir  of  the  testator,  or  of  the  children  of  the  said 
testator,  may  raise,  vrhether  the  money  which  would  have 
arisen  from  the  sale  of  the  said  copyhold  estate,  if  the  same  had 
been  sold  by  the  defendant  pursuant  to  the  trusts  of  the  co- 
dial,  would  have  vested  in  such  children,  in  the  natute  of  real 
or  personal  estate." 

A  distress  was  made  of  the  goods  of  Chapman  by  Priekett 
(the  defendant  in  the  action  of  replevin)  under  the  authority  of 
Johi^  Burton.  The  defendant  by  his  pleas  made  cognizance  as 
bailiff  of  J.  H.  for  rent  due  25th  March,  1828 ;  and  as  bailiff 
of  John  Burton,  for  the  same  rent.  It  was  pleaded  in  bar,  first 
that  the  plaintiff  did  not  hold  as  tenant  to  J.  H.  or  to  John 
Burton,  and  secondly  that  no  rent  was  in  arrear.  Upon  the 
trial  a  verdict  was  taken  for  the  plaintiff  for  4/.  4^.,  with 
liberty  to  enter  a  verdict  for  the  defendant  for  126^,  the  rent 
distrained  for,  subject  to  the  opinion  of  the  court  on  a  case  to 
be  stated.  The  case  mentioned  that  the  lease  of  the  above 
copyhold  expured  in  the  lifetime  of  the  testator's  widow,  viz. 
the  25th  December,  1821 ;  and  that  the  plaintiff  was  let  into 
possession  by  her  in  October,  1823,  to  hold  from  Michaelmas 
preceding  at  the  yearly  rent  of  42/.,  and  that  the  plaintiff  re- 
mained in  possession  up  to  the  time  of  the  distress. 

In  delivering  the  judgment  of  the  Court,  upon  the  argument  of 
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the  special  case^  Tindal,  C.  J.  observed, '  that  they  were  of  opinion 
that  the  testator  did  not  intend  by  his  will  to  pass  any  interest 
in  the  copyhold  estate  in  question,  to  the  trustees  named  therein, 
and  that  it  did  not  pass  to  the  trustees  by  the  codicil,  for  they 
were  not  named  in  it,  either  expressly  or  by  any  necessary  im- 
plication ;  so  that  there  appeared  no  estate  in  the  trustees  out 
of  which  the  relation  between  landlord  and  tenant  could  be 
created,  and  therefore  the  cognizances  in  the  name  of  the  sur- 
viving trustee  altogether  failed.  That  the  second  cognizance 
depended  on  the  nature  of  the  interest  which  the  wife  took 
under  the  codicil,  and  that  the  court  thought  that  it  was  the 
manifest  intention  of  the  testator,  that  her  interest  should  be 
co-extensive  with  the  lease,  unless  in  the  event  of  her  death 
before  the  determination  of  the  lease,  in  which  case  her  interest 
was  to  determine  with  her  life.  And  that  as  the  case  proved 
that  the  lease  of  the  copyhold  expired  the  25th  December, 
1821,  it  followed  that  the  rent  distrained  for  accrued  since  the 
time  when  the  wife's  interest  under  the  codicil  expired,  and 
consequently  that  there  was  no  holding  by  the  plaintiff  under 
John  Burton,  her  personal  representative.  Judgment  for  the 
pluntiff(a). 


(a)  It  appears  that  since  the  judg- 
ment in  this  case  was  delivered,  viz. 
on  the  6th  of  December  1830,  J.  H. 
(the  surviving  trustee)  (acting  in 
pursuance  of  the  direction  for  that 
purpose  contained  in  the  above  men- 
tioned decretal  order  of  the  29th  of 
October  1827)»  out  of  court,  sur- 
rendered the  said  copyhold  estate  to 
the  use  of  the  said  John  Burton,  his 
heirs  and  assigns  for  ever,  '  subject 
nevertheless  and  without  prejudice  to 
toy  such  question  as  might  there- 
after be  raised  by  the  customary  heir 
of  the  testator,  Thomas  Lambe,  or  of 
his  children,  as  in  the  said  order 
mentioned.'  And  at  a  court  held  the 
33d  of  December  1830,  J<Ah  BurUm 


was  admitted  pursuant  to  the  last 
mentioned  surrender,  to  hold  to  him, 
his  heirs  and  assigns,  subject  to  any 
such  question  as  in  the  same  sur- 
render is  mentioned. 

An  action  of  ejectment  was  lately 
brought  by  J.  BurUm  in  the  Court 
of  Common  Pleas  against  Chapman 
(the  plaintiff  in  the  action  of  reple-t 
vin),  to  recover  possession  of  the 
above  mentioned  copyhold  property, 
which  was  tried  before  C.  J.  Tindal 
in  the  sittings  after  last  Michaelmas 
term ; — when  the  plaintiff  relied  on 
his  title  under  the  surrender  of  the 
6th  of  December  1830,  and  gave 
evidence  to  establish  the  illegitimacy 
of  the  testator  Thomas  Lambe*    And 
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If  a  copyholder  has  made  a  surrender  to  the  uses  of  his  will, 
and  by  his  will  devise  that  his  copyholds  shall  be  sold^  but  with- 
out saying  by  whom,  a  Court  of  Equity  will  compel  the  custom- 
ary heir  to  give  e£Pect  to  the  power  of  sale  (a).  But  the  heir  is 
not  a  necessary  party  in  such  a  case,  when  the  power  is  given  to 
executors  (b),  or  to  a  particular  person  (c) ;  or  when,  by  implication, 
the  power  is  exercisable  by  the  executors  virtute  officii  {d)* 

In  Bateman  v.  BaUemanie)  the  will  contained  a  proviso 
that  if  the  testator's  personal  estate,  and  his  house  and  lands 
at  W.  should  not  pay  his  debts,  then  his  executors  were  to 
raise  the  same  out  of  his  copyholds,  and  it  was  held  that  the 
executors  were  entitled  to  sell  the  copyholds. 

When  the  testator  shows  an  intention  to  give  all  from  the 
heir,  and  to  turn  the  land  into  personalty,  his  design  is  not  to  be 
disappointed  by  any  subsequent  event ;  for  instance,  should  the 
money  arising  from  the  sale  be  directed  to  be  laid  out  in  the 

a  verdict  was  taken  for  the  plaintiff,     of  his  will,  and  devised  his  copyhold 

subject  however  to  a  special  case  for 

the  opinion  of  the  Court  of  Common 

Pleas,  upon  the  effect   of  the  sur- 
render by  the  trustees  of  the  will^  to 

the  plaintiff,  and  his  admission  as 

aforesaid,  without  any  proclamations 

in  court  on  the  death   of  Thomas 

Lambe,   or    seisure   by  the   bailiff, 

upon  a  precept   from    the  lord  or 

steward. 

QShould  the  special  case  be  argued, 

and  the  opinion  of  the  court  obtained, 

before  this  work  is  published,  a  full 

extract  of  the  judgment  will  be  given 

in  the  Appendix.^ 
.      (fl)  Blatch  &  Agnis  v.  Wilder  & 

^hers,  1  Atk.  420.     1  Ch.  Ca.  180. 
Pits  V.  Pelkam,  1  Lev.  304. 

(6)  Warneford  v.  Thompson,  3 
Ves.  Jun.  513. 

(c)  Bright  V.  Hubbard,  Cro.  Eliz. 
68.  In  the  case  of  Brent  or  Beal  v. 
Sheppard,  Cro.  Jac  199,  a  copy- 
holder in  fee  surrendered  to  the  use 


VOL.  I, 


land  to  his  wife,  and  if  she  had  any 
issue  by  him,  thep  to  such  issue  at 
the  age  of  twenty -one,  and  if  the  issue 
died  before  that  age,  or  before  his 
wife,  or  if  she  had  no  issue,  then  she 
to  choose  two  altomies,  and  to  make  a 
bill  of  sale  of  the  lands  to  the  best  ad" 
vantage  J  and  the  court  held  that  she 
had  the  lands  for  life,  and  not  having 
issue,  had  not  any  interest  to  dispose 
of,  but  had  authority  by  will  to  no- 
minate two,  who  should  sell,  and  that 
the  vendee  should  be  in  by  the  first 
will,  and  that  no  new  surrender 
would  be  necessary. 

(d)  For  several  authorities  on  powers 
of  sale  expressly  given  to  executors, 
or  arising  by  implication  from  the 
tenor  of  the  will^  sec  8  Vin.  Devise 
(M.  e.  to  8.  e»)  The  power  is  not  to 
be  implied  because  the  devisees  are 
minors*  Patton  v.  Randall,  1  Jac.  & 
Walk.  196. 

(e)  1  Atk.  421. 

Y 
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purchase  of  an  fmnuity,  the  hear  will  be  decreed  taym  in  a  sale^ 
although  the  annuitant  should  die  immediatdy  aft^  the  terta^ 
tor  {a).  But  if  the  conversion  he  for  any  partial  purpose  whidi 
fails^  then  the  heir  will  be  entitled  by  way  of  resulting  trust  (&)» 

The  rule  in  freehold  cases  thatan  estate  may  arise  by  implication 
in  favour  of  the  wife^  when  the  devise  is  to  the  heur,  but  not  wlieii 
it  is  made  to  a  stranger^  is  equally  appficable  to  copyholds  (c). 

But  few  cases^  if  any,  can  arise  under  a  vrill,  where  the  inten- 
tion will  not  prevail,  if  discoverable  by  the  court  (whether  of 
law  or  equity) ;  and  the  courts  are  influenced  by  the  context ; 
even  if  it  be  opposed  to  a  general  mle  of  construction  (d) ;  and 
will  sometimes  substitute  the  plural  for  the  singular  number,  and 
vice  versa.  It  must,  however,  frequmtly  haj^n  that  the  de- 
ngns  of  a  testator  are  defeated  by  the  obscurity,  not  only  of  the 
language  of  the  particular  devise,  but  eifen  of  the  context  of  the 
will  (e) :  devises  of  copyholds  are  more  particulariy  favoured  m 
this  respect,  as  the  courts  raise  the  presumpticm  of,  and  give 
effect  to  the  coypholder's  intenticm  to  pass  lands  acquired  after 
the  date  of  the  will,  if  there  are  words  in  it  sufficiently  compre- 
hensive to  include  them,  and  the  lands  have  been  surrendered 
to  the  uses  of  the  will  (y*):  this  point  was  first  discussed  in 
Heyhfn  v.  Heylyn  (g),  and  though  the  authority  of  that  caie 
has  been  doubted  (h),  the  case  of  7%^  Attorney  Gemeral  ▼• 
Vigor  (i)  and  several  others  (k)  have  put  the'question  at  rest 

(a)  Totes  ▼.  Compi4m,  2  P.  W.     116. 

309.    Aa  in  such  a  case  the  heir  will  (e)  See  Woodkouse  ▼.  MermSik,  1 

be  entitled  to  the  intennediate  teats,  Meiir.  450.     Haiukm  &  Hmgkm, 

at  hw,  it  is  usual  to  insert  a  daose  aap. 

in  the  will  devising  the  same  to  the  A  copyhold  brawhonse  and  salt- 
executors  or  to  trustees*  house,  let  on  lease  mik  plant  and 

(b)  Post,  tit '  Trust  Estates.'  utensils,  were  devised  by  the  descrip- 


(c)  FawlknerY*Fawlkner,lVem.  tion    of   copyhold    mesraages;    the 

32.  And  see  H^Aam  ▼.  Aii^,  Cro.  phint  held  to  pass.  Wood  St  Oofmon, 

Elia.  16.  Harton  ▼.  Harton,  Cro.  Jac.  Amb.  395. 

75.  Bro. '  Devise/  pi.  52.  Vaug.  264.  (/)  Ante,  p.  266, 

Smartel  v.  SchoUer,  1  Vent.  323.  (g)  Cowp.  130.  Loft,  004. 

8.  C.  2  Lev.  207.  S.  C.  T.  Jones  98.  (h)  See  1  Watk.  on  Cop.  127. 

1  Meriv.  414.  (t)  8  Ves.  286. 

((f)  Houston  V.  Hughes,  5  Russ.  {k)  Ant^  p.  266.  n.  (b). 
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And  where  the  previous  devise  is  clear,  the  property  ascer- 
tained by  it  virill  pass,  though  there  be  a  subsequent  misdescrip- 
tion (^) ;  but  lyhere  the  testator,  who  was  seised  of  freehold  and 
copyhold  esti^tes  in  /•  which  were  under  mortgage,  and  of  other 
freehold  land  in  /•  not  included  in  the  mortgage,  recited  in  his 
will  that  he  was  seised  of  divers  freehold  and  copyhold  heredi- 
taments in  /•  (which  copyholds  he  had  surrendered  to  the  use  of 
his  will),  and  all  whtchfreehold  and  copyhold  tnesmu^es,  ^c, 
y»re  sulfject  to  a  mortgage  thereqf  made,  &c.,  and  then  gave 
ai)d  devised  all  and  every  his  said  freehold  and  copyhold  mes- 
suages, &c.  unto  P.  and  A.  and  their  heirs  upon  certain  trusts, 
and  gave  all  the  residue  of  his  freehold  and  copyhold  estates 
unito  his  son  S.  P.  his  heirs,  &c.,  the  Court  of  Common  Pleas 
he)d,  that  the  land  in  /.,  which  was  not  comprised  in  the  mort- 
gage, did  not  pass  to  the  trustees,  but  vested  in  S.  P.,  the  son, 
under  the  residuary  devise  (4). 

If  a  testator  be  entitled  to  two  species  of  property,  the  one 
precisely  answering  the  description,  the  other  not  so  exactly  and 
tedinically  answering  it,  the  latter  will  not  be  held  to  pass.  So 
where  a  testator  devised  all  his  copyhold  estates  situate  at  G., 
which  he  became  intitled  to  on  the  decease  of  his  father;  and  the 
fact  was,  that  on  the  death  of  his  father,  the  testator  had  taken 
possession  of  two  copyholds  at  G. ;  one  which  his  father  had  in 
Jbis  life  time  surrendered  to  him  in  fee,  but  of  which  the  father 
retained  possession  until  his  death,  and  another  which  descended 
\o  hipi  9A  his  heir :— And  it  was  held  that  the  latter  estate  being 
suffident  to  satisfy  the  words,  the  former  did  not  pass  {c).  The 
decision  in  this  case  was  influenced  by  the  long  established  rule, 
that  an  heir  is  not  to  be  disinherited,  except  by  exp;*ess  words, 
or  necessary  inference  {d)* 

(a)  Rot  d.  CcmcUff  r.  Vernon  &  (i)  As  to  this  role  see  BouteU  ▼. 

Tyte,  5  East  7%.    Doe  Sc  Bower,  3  Mokun,  Pre.  €h.  384    Stepson  r. 

.fiam.  &  AdoL  459.  Homsby,  lb.     Gascoyne  y.  Barker, 

(6)  PulUn  y.  PuUin,  3  Bang.  .47*  B^(u  y.  Byae,  nbi  sup.     Upton  & 

(c)  Roe  d.  RyaU  v.  B(^,  8  T.  B.  Losd  Ferrere,  &  Ves.  801. 

579.  2  Pow.  on  Bey.  166.  [3d  :9d.]| 
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In  Doe  d.  Belasyse  &  wife  v.  Earl  &  Countess  of  Lucan  (a% 
the  Court  of  B.  R.  held  that  a  general  devise  of  the  testator^s 
manor  of  S.^  and  all  his  messuages^  farms,  &c.  within  the 
precincts  and  territories  of  S.,  passed  copyholds  of  the  testator 
within  the  township  of  S.,  which  were  within  the  local  ambit  of 
the  manor^  but  held  of  another  manor,  and  which  the  testator 
had  surrendered  to  the  use  of  his  will  (b) ;  and  that  the  general 
words  messuages,  y«r»i*,  &c.,  particularly  the  word  '  farms  *, 
were  sufficient  to  carry  copyhold,  if  the  intent  appeared  upon 
the  whole  will ;  and  that  the  intention  was  shown  by  the  word 
'  farms ',  the  testator  having  a  farm  composed  of  both  freehdd 
and  copyhold,  and  let  as  one  entire  property  (c). 

And  a  general  devise  of  all  the  testator's  tmsettled  lands 
(there  being  both  freehold  and  customary  lands,  part  of  the 
former  settled,  and  the  latter  not  having  been  surrendered  to 
will,)  was  in  the  case  of  Hawkins  v.  Leigh  &  others  (d)  held 
to  pass  the  unsettled  freehold  lands  only,  notwithstanding  there 
were  the  prefatory  words  '*  as  for  my  worldly  estate.  Sec.**,  the 
court  conceiving  that  by  the  word  '^  unsettled^  the  testator 
must  have  meant  lands  of  the  same  kind  as  those  settled. 

But  prefatory  words,  similar  to  the  above,  are  generally  held 
to  influence  all  the  subsequent  clauses  of  the  will  {e). 

When  a  testator  suspends  the  possession  of  the  devisees  until 
a  particular  event,  as,  for  instance,  until  a  younger  child  atttuns 
twenty-one,  the  courts  incline  to  refer  the  words  ^  survivors 
and  survivor"  to  the  period  of  the  testator^s  death,  so  as  to 
create  vested  interests  in  the  persons  then*  living  and  an- 
swering the  description  in  the  devise.  So  in  Edwards  v. 
Symons  (f),  the  testator  devised  freehold  and  copyhold  lands, 

(a)  9  East  448.  (d)  1  Atk.  388. 

.     (6)  It  appears  by  the  report  of  (e)  Tudor  &  Anson,  2  Ves.  582. 

this  case  that  the  sorrender  to  will  Coombes  &   Gibson,  1   Bro.  C*  C. 

did  not  influence  the  decision.  274.     Godolphin  t.  Penneck,  2  Vet. 

(c)  See  Lane  Sc  Stanhope,  and  271.  Ellison  y.  Airey,  lb.  568.  Belt's 

Thompson  Sc  Lawley,  ante,  pp.  301^  Supp.  341,  417- 

308.  (/)  6  Taunt.  2ia 
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in  trust  to  receive  and  apply  the  rents  for  the  maintenance^ 
education,  and  advancement  of  his  five  sons,  and  daughter 
Elizabeth,  and  immediately  on  Elizabeth  attaining  twenty-one, 
then  the  testator  devised  the  said  lands  to  his  said  six  children, 
and  to  the  survivors  and  survivor  of  them,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common,  and  it  was  held,  that 
such  of  the  children  as  survived  the  testator,  took  on  his  de- 
cease a  vested  fee,  as  tenants  in  common. 

Taylor  Y.  Taylor  (a)  was  another  case  of  construction  im 
which  the  intention  prevailed,— there  A.  gave  his  copyhold  to 
the  child  or  children  with  which  his  wife  was  then  enseint,  and  to 
the  heirs  of  such  child  or  children  for  ever;  and  if  such  child  or 
children  should  not  be  bom  alive,  or,  being  born  alive,  should 
die  without  leaving  lawful  issue,  or  before  he  or  she  had  dis- 
posed of  the  same,  then  he  gave  it  to  his  wife :  the  wife  was  not 
with  child,  and  Lord  Hardwicke  Was  of  opinion,  that  it  was 
well  devised,  so  as  to  have  a  surrender  supplied,  and  that  it 
ought  to  be  construed  as  if  the  testator  had  said,  ''  and  if  no 
child  be  bom  alive.* 

It  was  decided  in  a  recent  case  (ft),  that  a  devise  to  A. 
for  life,  and  after  his  death  to  the  second,  tldrd,  and  all  other 
the  sons  of  A.  (the  eldest  son  excepted),  successively  in  tail, 
gives  a  vested  interest  to  the  second  son  of  A.  as  soon  as  he  has 
two  sons  in  esse,  not  capable  of  being  divested  by  the  death  of 
the  eldest  sou. 

And  a  devise  to  an  unborn  person,  for  life,  is  good,  but  any 
limitation  over  to  the  issue  of  such  unborn  person,  with  the  view 
of  engrafting  a  succession  on  that  life  estate,  would  be  too 
remote  (c). 

Under  a  devise  of  copyholds  to  R.  for  life,  and  after  \m 

{a)  1  Atk.  386.  Lord  Deerhurti  v.  Duke  of  St.  AU 

(6)  Driver  d.  Frank  y.  Frank,  bans,   5    Madd.    232.      Hayes    v, 

3  Mau.  &  Selw.  25.  6  Price  41.  Hayes,  4  Russ.  31 1, 316-17.    Fe^n^ 

(c)  See    Beard    t.    Westcoit,    5  402^. 

Taunt.  393.    5  Bam.  &  Aid.  801. 
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decease  to  the  heir  of  his  body,  (in  the  singular  number,)  ftft 
ever,  it  was  held  that  R.  took  an  estate  in  fee  simple  (a). 

So  in  Sharp  v.  Musgrave  (li),^B,  copyholder  who  had  sur- 
rendered to  the  use  of  his  will,  devised  to  Robert  for  life,  and 
after  his  decease  to  the  heir  of  his  body  for  ever,  upon  a  condi- 
tion, and  it  was  agreed  that  Robert  had  an  estate  of  inheritance. 

If,  however,  there  are  superadded  words  of  limitation,  the 
word  "  heir "  (in  the  singular  number)  is  a  word  of  purchase  (c). 
But  it  is  otherwise  when  strict  technical  words  of  limitation 
are  engrafted  on  the  word  "  heirs"  (rf).  And  abo  when, 
in  the  former  case,  the  construction  of  an  estate  of  inheritance 
in  the  particular  devisee  is  required  by  other  clauses  in  the  will, 
expressing  the  general  intention  of  the  testator  (e).  And  the 
courts  incline  to  construe  even  the  words  *'  heirs  of  the  body*, 
with  the  superadded  words  "  whether  sons  or  daughters,  Cor] 
nude  as  well  as  female,  and  to  take  as  tenant^  in  cofmman^,  as 
words  of  limitation,  so  as  to  create  an  estate  tail  (/").     When, 


(a)  Bawsy  (or  Patcfey)  v.  Low- 
daU,  Banc  sup.  165.  Sty.  249,  273. 
1  Fearne  279. 

(b)  C.  B.  165,  cited  Orl.  Bridg. 
56,  in  Petty  &  Goddard.  But  see 
lb.  n.  (m),  where  it  is  stated  in  re- 
ference to  a  MS.  report.  No.  42, 
Harg.  MSS.  pL  308,  that  the  case  is 
properly  caUed  Scarpe  v.  Goderd, 
and  that  it  is  supposed  not  to  have 
been  decided. 

(c)  Ardher's  case,  1  Co.  66.  b. 
Fearne  150,  178. 

(d)  Shelley's  case,  1  Co.  93. 
Peame  181. 

(e)  Petty  v.  Goddard.Orl  Bridg.35. 
(J)  Pterson  v.    Hckers,   6   East 

548.  Candler  &  Smith,  7  T.  R.  531 . 
Doe  d.  Bonsdll  ▼.  Harvey,  4  Barn. 
&  Cress.  610.  Jesson  &l  others  r. 
Wright  &  others,  Dom.  Ftoc  2  Bli. 


2.,  (in  which  the  devise  was  to  FF. 
for  life^  and  after  his  decease  to  the 
heirs  of  his  body^  in  such  shares  and 
proportions  as  he  should  by  deed  or 
will  appoint,  and  for  want  of  ap-* 
pointment,  to  the  heirs  of  the  body  ni 
W.y  share  ieuid  share  alike  as  tenants 
in  common,  and  if  but  one  child,  the 
whole  to  such  only  child,  and  for 
want  of  siich  issue,  to  the  heirs  of  the 
devisor,)  and  which  case  overmled 
that  oi  Doe  &  Goff,  11  East  668, 
(in  which  the  devise  waa  to  the  tes- 
tator's daughter  Mary,  and  to  the 
heirs  of  her  body  begotten  or  to  be 
begotten,  as  tenants  in  common,  bat 
if  such  issue  should  die  before  he,  she 
or  they  attained  twenty-one,  then  to 
the  testator's  son  Juseph  in  lee ;  and 
the  daughter  was  held  to  take  lui 
entate  for  Hfe  only,  with  reoudnder 
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however,  the  engrafted  words  dearly  and  distinctly  show^  that 
by  ''  heirs  of  the  body  "  the  testator  meant  children  (a),  (and 
especially  if  the  will  contain  words  of  devise,  importing  an  estate 
in  fee  simple  in  such  issue)  (b),  the  intention  will  prevail  against 
the  above  strict  rule  of  construction,  and  the  words  ^  heirs  of 
the  body  "*  be  held  to  operate  as  words  of  purchase. 

But  since  the  decision  of  the  House  of  Lords  in  the  above  case 
oiJesMOH  &  Wright^  it  is  clear  that  words  of  qualification,  such, 
for  instance,  as '  females  as  well  as  males,  to  take  as  tenants  in 
common,'  would  be  held  not  to  turn  the  words,  'heirs  of  the 
body  *  into  words  of  purchase. 

And  it  is  established  that  a  devise  to  the  heirs  general  of  the 
hdrs  of  the  body,  with  a  limitation  over  on  failure  of  issue  of 
tltt  particular  devisee,  will  not  prevent  the  construction  of  an 
estate  tail  (c). 

It  would,  however,  be  dangerous  to  rely  on  a  title  depending 
upon  a  devise  to  a  person  and  the  lieirs  of  his  body,  with  super- 
added words  somewhat  similar  to  those  in  Jea9on  &  Wright^ 
but  not  altogether  so  &vourabIe  to  the  construction  of  an 
estate  tail  {d). 

And  even  words  of  purchase,  in  thdr  ordinary  signification, 

to  ber  cbildren^  as  parchasen).  And  (in  which  case  the  deviae  was  to  A. 

see  Crump  y.   Norwoody  7   Taunt,  and  the  heirs  of  his  body,  as  well  fe- 

202,  which  closely  resembles  Doe  &  males  as  males,  and  io  their  hdn  and 

Goff,  bat  does  not  appear  to  have  auigntfor  eper,) 
been  noticed  in  Jesmm  ic  Wright.  (c)  Pierson  ▼.    Fickers,   5    East 

(a)  Law  ▼•  Davys,  FItxg.    1 12.  548.  Measure  ▼.  Gee,  5  Bam.  &  Aid. 

8.  C^  2  Str.  849.  S.  C.  Loid  Baym.  910.   Kwch  &  Ward,  2  Sim.  k  Stn. 

1661.    a  C.  cited  Amb.   11 ;  (in  409.    And  see  Goodright  y.  PulUfu, 

wbich  case  the  deyise  wns  to  B„  the  3  Leard  Raym.  1437-    S.  C.  2  Str. 

testator's  aeoond  son,  end  the  heirs  7129.  Wright  y.  Pearson,  Amb.  358. 

male  oi  his  body,  yia.  to  the  first  son  Denn  &  SkenUm,  Cowp.  410.  Alpass 

of  £.  and  the  heirs  mak  of  his  body,  &  Waihins,  8  T.  R.  516. 


•ad  9o  in  like  manner  to  the  secood  (d)  See  WiUcox  y.  BeUaers,  1823, 

and  other  sons  of  B*  tBacoamyfAy,  2  Pow.  on  Dey.  485,  n.;  in  which 

and  it  was  held  to  be  an  estate  tot  the  deyise  was  to  the  testator's  son 

Hfe  only  in  £.).    Yidealso  hide  y.  H.  T.  W.  for  life,  and  after  his  de- 

Gray,  2  Ley.  SS3.  GofMlle  y.  Her-  cease  to  snch  of  his  said  son's  child- 

simg^  1  Bast  994.  xen,  and  in  sooh  shares  as  the  son 

(6)  Doe  &  Lamiag,  2  Burr.  1100;  should  by  will  appoint,  and  to  their 
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will  sometimes  be  construed  as  words  of  limitation^  so  the  word 
*  son'  when  used  as  denoting,  not  an  individual^  but  a  class, 
will  operate  as  a  word  of  limitation.  Therefore  a  devise  of 
freehold  and  copyhold  to  the  son  of  T,  G.,  and  to  his  eldest 
son  if  he  had  one,  but  if  he  had  no  son,  then  to  the  next  eldest 
regular  male  heir  of  the  G.  family,  as  long  as  there  was  one  of 
them  in  being,  was  lield  to  give  T.  G.  an  estate  tail  (a). 

It  has  long  been  settled  that  if  a  devise  be  made  with  a 
single  intent  to  create  a  succession  of  life  estates  to  persons  in 
esse,  and  to  others  not  in  esse,  and  so  not  warranted  by  law, 
the  persons  in  esse  will  take  a  life  interest  only  (b).  But  if  after  a 
devise  to  one  for  life,  and  to  his  heirs  or  issue  for  ever,  or  for 
their  lives,  there  be  a  devise  over  on  failure  of  issue  of  the 
previous  devisee  for  life,  he  will  take  an  estate  tml  {c),  the  same 
as  under  a  devise  to  A.  for  life,  and  in  case  of  his  death  without 
issue,  then  to  B.  (rf). 

Although  it  was  formerly  thought  that  under  a  devise  to  A. 
and  his  heirs,  and  if  he  should  die  without  issue,  (that  is,  upon 
a  general  failure  of  issue  of  A.,  to  whom  an  estate  in  fee  was 
before  limited,)  the  remainder  over  would  be  void,  as  being  too 
remote  {e) ;  yet  it  is  now  a  settled  rule  that,  under  such  a  limit- 
ation, A.  would  take  an  estate  tail,  the  limitation  over  being 


hars,  and  failing  snch  appointment, 
then  to  the  heirs  of  the  body  of  the 
said  H,  T.  fF.  their  heirs  and  assigns 
for  ever,  and  in  case  his  said  son 
should  happen  to  die  without  issue^ 
then  from  and  immediately  after  his 
decease,  over  to  another  child  for  life, 
&c.,  and  Sir  Thomas  Plumer,  M.  R., 
would  not  compel  the  purchaser  to 
take  the  title  under  a  recovery  suf- 
fered by  H.  T.  W,,  as  there  was  so 
much  doubt  whether  the  limitation 
created  an  estate  tail. 

(a)  Doe  d.  Garrod  v.  Garrod,  2 
Bam.  &  Adol.  87- 

(6)  Goodiilk  Y.  WodhuU,  Willes 
592.     Seaward  v.   miiock,  5  East 


]9a 

(c)  Reece  v.  SUel,  2  Sim.  233. 
Mortimer  v.  West,  lb.  274. 

(</)  Robinson  v.  Robinson,  1  Burr. 
38.  2Brownl.271.  Vent.  230.  1 
Comy.  296.  Willes  3.  4  Mau.  & 
Selw.  62.  17  Ves.  484,  in  Barlom 
&  Sailer.  Ward  ▼.  Bevil,  1  You.  & 
Jerv.  513.  But  even  this  rale  will 
be  relaxed,  in  order  to  give  eflect  to 
an  intention  to  be  gathered  from  the 
context.  Houston  v.  Hughes,  nU 
sup. 

{e)  See  Forth  v.  Chapman,  1  P. 
W.  663.  Fearae  476-7-  Beauderk 
V.  Dormer,  1  Atk.  306.  Barlom  v. 
Salter,  1?  Ves.  479- 
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explanatory  of  the  word  ''  heirs  "^  and  showing  that  the  testator 
thereby  meant  "  heirs  of  the  body*^  (a). 

And  a  devise  over  *  in  case  of  death  without  issued  and  in  case 
of  death  *  without  leaving  issue ',  equally  import  a  general  failure 
of  issue^  and  the  words  are  not^  in  either  case^  restrained  to 
issue  living  at  the  time  of  the  decease  of  the  first  devisee  (&)• 

I  think  it  right  to  notice  in  this  place  that,  under  a  devise 
(even  of  a  remainder)  to  the  wife  for  her  life^  and^  after  her 
decease,  to  the  heirs  of  her  body  by  the  testator,  the  wife,  if 
she  survived  the  testator,  would  be  tenant  in  tail,  after  possibi- 
lity, although  there  never  was  any  issue  of  the  marriage,  for 
there  would  be  a  possibility  of  issue  for  many  months  after  the 
testator's  decease,  and  to  constitute  a  tenancy  in  tail,  the  possi* 
bility  of  issue  is  to  be  looked  to,  and  not  the  event  (c). 

It  has  been  adjudged,  that  a  devise  on  condition  to  pay  a 
certiun  sum,  is  a  limitation,  and  not  a  condition,  if  the  devise 
be  to  the  customary  heir,  but  a  condition,  according  to  the 
words,  if  it  be  to  any  other  person;  and  that  the  condition  is 
not  broken  unless  the  sum  is  demanded  (d). 

And  in  Clerke  v.  How  (e),  it  was  niled  by  C.  J.  Holt,  that 
if  copyhold  land  be  surrendered  to  the  use  of  a  will,  and  after-: 
wards  be  devised  to  B.  and  his  heirs,  upon  condition  that  he 
pay  100/.  within  six  months  after  the  death  of  the  devisor  to 
J.  S. ;  if  the  money  be  not  paid,  /.  S.  ought  to  be  admitted,  and 
then  he  must  make  an  actual  entry  before  he  can  surrender : 
therefore  a  surrender  made  in  that  case  by  /.  S.  before  actual 
entry,  was  adjudged  UL 


(fl)  1  RoU- Abr.  835-6.  *  Estate' 
(P.)  Brice  v.  SmUh,  2  Corny.  630. 
S.  C.  Willes  1.  And  see  Nottingham 
V.  Jennings,  1  Corny.  82.  HeUer  y. 
Jennings,  1  Freem.  510.  Litt.  Rep. 
345.  1  Lord  Raym.  506.  Doe  & 
Ellis,  9  East  382.  4  Mau.  &  Selw. 
62. 

{b)  Beauclerk  v.  Dormer,  ubi  sup, 
Franklin   v.    Lat^,   6    Madd.    258. 


Ward  &  Bevil,  ubi  sup. 

(c)  See  PlaU  ei  ux.  v.  Powles,  2 
Mau.  &  Selw.  ^. 

{d)  Curteis  v.  fVolverston,  Cro» 
Jac.  56;  and  see  WeUock  &  Ha^ 
mond,  Cro.  Eliz.  204.  3  Co.  20.  k 
Ante,  p.  206.  Marston  y.  Marston, 
Nel.  Ch.  Rep.  24. 

(e)  I  Lord  Raym.  726. 
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tn  fixing  the  intention  under  an  ambiguous  devise^  the  Court 
of  Chancery  inclines  to  a  construction  in  favour  ci  creditors ; 
so  in  Noel  y.  WesUm  (a),  the  will  contairied  an  introductory 
dause^  that  *'  the  testator's  just  debts,  &c«  should  be  paid  and 
satisfied,"  and  then  bequeathed  the  personal  estate  to  S.  W. 
subject  to  the  pa3mient  of  the  debts,  &c. ;  but  in  case  the  per- 
sonal estate  Was  insufficient,  the  testator  charged  h\s  Jreehold 
estates  with  the  payment  thereof,  and  su^ect  thereto,  he  de* 
rised  all  his  freehold  and  copyhold  estates  (which  he  had  sur- 
rendered or  intended  to  surrender  to  the  use  of  his  will,)  to  the 
said  S.  W.  for  life,  with  retnainder  brer ;  the  Vice  Chancellor, 
Inlying  on  the  ^ect  of  the  words  ^  nthject  thereto,"*  held,  that 
the  copyhold  estates  were  applicable  to  the  debts  as  wdl  as  the 
freehold. 

In  another  case  (d),  the  testator  expressed  his  intuition  to 
dispose  of  the  whole  of  his  estate  and  eflfects,  and  directed  that 
aU  hU  debts  Wid  Jiineral  eapenees  should  he  Jlret  paid,  and 
then,  subject  thereto,  he  devised  particular  parts  of  his  estate, 
to  different  persons ;  and  the  question  was,  whether  certain  cus- 
tomary lands  mentioned  in  the  will,  and  which  had  been  surren- 
dered by  the  testator  to  the  uses  of  his  wiO,  were  subject  to  the 
debts ;  and  Lord  Hardwiche  held  that  they  were,  the  pre&tory 
^rds  ^  nShis  dehte,  ^.^  ruimi&g  over  all  the  subsequent 
clauses  trf  the  wfll  (c). 

It  was  a  settled  rule  prior  to  the  Act  of  55  Geo.  8.  a  192, 
that  a  customary  heir,  having  more  tlian  an  equity,  was  incapa- 
ble of  devising  before  admittance,  or,  at  least,  witlMNit  surren* 
dering  to  the  uses  of  his  will  (d) ;  but  I  have  frequently  ven-> 

(a)  S  Ves.  &  Beam.  269.  fird  v.  Lefth,  A  Madd.  33.  Romahb 

(6)  Goddpkin  r.  fenmeck,  2  Yes.  v.  Fdtham,  i  Tiini.  &  Roas.  4i& 

^1.    And  Bee  Coombex  Sr  Qtbtm,  1  (c)  Aute^  p.  894. 

Bro.  C.  C.  374.  £IKsoii  v.  Ahrey,  lb.  {d)  BmUh  ▼.  Triggt,  1  0ta.  487. 

6tS8.     Tudor   V.  Ansm,    lb.    682.  Hawkims  r.  Ldgk,  I  Atk.  88a    1 

Beachcrqft  v.  Beachcrqft,  2  Vern.  Watk.  on  Cop.  102.  ISee  tke  Act  aS 

690.  TroU  ▼.  Femon,  lb.  706.  H'U'  Oeo.3.  c  192, in  the  App.  Ante,  p. 

Uams  ▼.  Chittg,  3  Ves.  545.  £iff^  ▼. 

Denisan,  1  Yes.  &  Beam.  274.  Clif- 
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tured  to  advise  that  the  above  act  embraces  the  case  of  an 
unadmitted  customary  heir^  and  consequently  that  he  may 
devise  before  admittance.  In  a  late  case,  however,  a  contrary 
opinion  was  held  by  the  present  Vice  Chancellor  (a) ;  but  that 
decision  has  been  very  recently  over-ruled  in  the  Court  of 
King's  Bench  (i). 

A  feme  covert  we  have  seen  cannot  devise  copyhold  lands  pur- 
suant to  a  surrender,  made  when  sole,  to  the  use  of  her  will  (c) ; 
yet  if  the  husband,  previous  to  the  marriage,  covenants  that  she 
may  settle  or  devise  the  same  during  coverture,  the  devisee 
of  the  wife  would  have  a  good  title  in  equity  (d) ;  but  if  the 
will,  in  such  a  case,  were  executed  previous  to  the  marriage,  il 
would  be  revoked  by  the  marriage  (e). 

The  interest  of  a  cestuy  que  trust  in  copyhold  property,  is 
devisable  without  surrender  to  will,  an  equitable  estate,  as  is 
already  shown,  not  being  the  subject  of  surrender  (^ ) ;  and  a 
will  attested  by  two  witnesses  only,  or  even  an  unattested  will, 
is  suiBcient  to  pass  a  trust  of  copyholds  (g),  as  well  as  {he  land 


(a)  King  v.  Turner,  2  Sim.  548. 
And  see  per  Sir  T.  Plumer,  V.  C^ 
in  Waineturight  &  Elwell,  1  Madd. 
632. 

(6)  Right  d.  Tuglar  r.  Banks  & 
idhers,  3  Barn.  &  Adol.  064. 

(c)  Ante,  pp.  157,  267. 

(d)  Rippon  ▼.  Datvding,  Amb. 
565.  George  d.  Thornhur^  ▼•  Jew,  lb. 
627-  lb.  473  marg.  Vide  also  Baker 
r.  Child,  2  Vcm.  61.  1  Bq.  Ca. 
Abr.  62. 

(e)  Hodlnffft  ▼.  L%i,  2  Bro.  C.  G. 
534.  4  Co.  61.  2  P.  W.  624. 

(/)  Ante,  p.  268.  1  Bro.  C.  a 
482.  1  H.  Bl.  461. 

(^)  Appleyard  v.  fVcod,  Select 
Cases  temp.  King,  42.  TvjfneS  v. 
Pta^e,  8  AA.  B7.  Barn.  R.  iD.  1 
Ve8.225.  Jervoiser.JhAtdiNwik-' 
umberland,lJBc&W9lk.670.  Gtb^ 


son  V.  Rogers,  Amb.  94.  Henderson 
▼.  Farhridge,  1  Ruas.  482  .—bat  it 
was  fbrmerly  thoogbt  otherwise,  see 
Wagstaffy.  Wagsiaff,  2  P.  W.  968. 
Anon.  RoUs  Cmirt  Hil.  Vac  1727, 
%  P.  W.  861.  Andrews  v.  Tuckwell, 
Mob.  95.  Vide  also  Godwin  ▼.  Kilsha, 
Amb.  684,  whieh  tbe  Lord  Chan- 
cellor is  reported  to  have  decided  on 
the  authority  of  CoHer  y.  Linger,  8 
P.  W.  623;  bot  Note  that  in  Coiier 
&  Layer  the  testatrix  had  only  a 
power  of  i^pointment,  and  not  the 
equitable  fee  $  and  this  ctnmmstanoe 
is  noticed  in  Mr.  Hargrave's  copy  of 
Ambler  in  the  British  Museum.  See 
N.  2.  to  Godwin  &  KUsha,  Amb.  Sd 
Sd»  by  Mr.  Blunt,  p.  685.  And 
Note  also  that  in  Godwin  &  Kilsha, 
the  aurrender  td  will  required  that 
die  wiU  shmild  be  publi^  ia  the 
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itself;  but  the  intention  to  devise  such  equitable  mterest  mmt 
be  evident  (a),  and  then  a  general  devise  by  the  words  **  aU 
other  my  real  estate,"  will  include  the  trust  of  copyholds  (b), 
even  if  the  testator  has  the  legal  interest  in  other  copyholds, 
some  surrendered  and  others  not  surrendered  to  the  uses  of  his 
will  (c). 

In  the  above  case  of  Car  &  Ellison,  the  testator  had  free* 
hold  land  to  which  the  general  words  '  all  other  my  real  estate  ^ 
might  be  applicable,  but  Lord  Hardwicke  decided  that  case  on 
the  manifest  indication  of  the  testator's  intention  to  include  his 
equitable  interest  in  the  particular  copyholds,  observing '  the 
^  material  circumstance  here  is  the  intention  of  the  testator  to 
'  restore  the  estates  to  the  wife,  from  whom  they  originally 
*  came,  and  therefore  he  could  not  mean  to  dismember  and 
'  sever  the  copyhold  estate  from  the  freehold/ 

It  follows  from  the  above-mentioned  rule,  that  an  equity  of 
redemption,  where  the  mortgagee  is  admitted,  is  devisable  with- 
out surrender  to  will  (d) :  and  that  a  purchaser,  whether  he 
has  taken  a  surrender  or  not,  may  devise  before  admittance, 
having  a  title  in  equity  (e). 

But  it  was  decided  by  Sir  Thomas  Plumer,  \.  C,  that  a 

presence  of  three  or  more  witnesses^  Gilb.  Eq.  Rep.  77-    S.  C.  cited  in 

and  the  will  was  unattested.  Ackerley  v.  Vernon,  9  Mod.  ^5,  (call* 

But  a  devise  of  a  trust  of  custom-  ed  Woodier  v.  GreenkilL)  And  see  1 

ary  freeholds,  where  there  is  no  cus-  Ves.   122,  in  Alien  v.  PonUon,    lb. 

torn  to  surrender  the  legal  interest  489,  in   Gibson  v.  Lord   MontforL 

to  the  use  of  a  will,  or  where  the  But    Note,    in    the   above  case  of 

customary  interest  is  not  devisable,  Grenhill  (or  Woodier)  &  Greenkiil, 

•  must  be  attested  according  to  the  the  intention  might  have  been  iiv- 

stat.  of  ^uds.    Uussey  &   Grille,  ferred  from  the  copyhold  being  in- 

Amb.  299.     Willan  Sc  Lancaster,  3  eluded  in  the  same  contract  with  the 

Russ.  108.    Post.  tit.  '  Customary  freehold. 

Freehold.*  (c)  Allen  v.  PouUon,  sup. 

(a)  Allen  v.  Poulion,  1  Ves.  121.  (c/)  Ante,  p.  268. 

Gibson  v.  Lord  Monlfort,  lb.  489.  (e)  Davie  v.  Beardsham  (at  Be- 

Henderson  v.  Farbridge,    1   Russ.  versham)  1  Ch.  Ca.  39,  3  Ch.  Rep. 

481.  4,  Nels.  Rep.  76,  2  Freem.   157. 

(6)  Car  V.  EUison,  3  Atk.  73.  Ante,  p.  26& 
OreenhiU  v.  GreenhUl,  2  Vem.  679. 
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devisee  who  has  not  been  admitted^  has  not  such  an  equitable 
interest  as  is  devisable,  establishing,  therefore,  that  it  is  not 
every  one  who  has  an  incomplete  legal  title,  that  has  an  equit- 
able title ;  or,  in  other  words,  that  it  is  not  every  surrenderee, 
that  has  a  devisable  interest  (a). 

When  a  copyholder  surrenders  to  particular  uses,  limiting 
the  reversion  in  fee  to  himself,  he  is  in  of  his  former  estate ;  and 
if  he  afterwards  surrender  to  will  and  devise  the  estate,  and  be 
subsequently  admitted  according  to  the  surrender  to  uses,  such 
admittance  will  not  be  a  revocation  of  his  will  (Jti) ;  and  by  the 
same  rule,  if  a  copyholder  in  fee  surrender  to  vnll,  and  after- 
wards make  a  surrender  to  particular  uses  on  his  marriage, 
with  the  reversion  to  himself  in  fee,  and  then  devise  the  estate, 
the  devise  vnll  be  supported  by  the  surrender  to  the  use  of  the 
will  (c )• 

If,  however,  a  copyholder,  after  devising  his  estate,  convey  it 
entirely  away,  though  he  take  it  back  again  the  same  day,  such 
conveyance  will  be  a  revocation  of  the  devise  (rf) ;  and  in  Vmvser 
Y.  Jefferey  {e),  it  was  held,  by  the  late  Master  of  the  Rolls,  that  a 
devise  of  copyholds  was  revoked,  in  equity,  by  a  covenant  to  sur- 
render the  estates  to  the  same  uses  as  were  created  by  the  marriage 
settlement  of  the  devisor,  of  certain  freehold  lands,  the  object  of 
the  settlement  being  to  secure  a  jointure  annuity  to  the  wife : — 
the  decree  appears  to  have  been  made  on  the  ground,  that  an 
agreement  to  convey  revokes  a  devise,  as  well  as  an  actual  con- 
veyance {f) ;  and  from  an  impression,  that  if  a  surrender  had 
been  made  to  the  uses  of  the  settlement,  the  will  would  have 
been  revoked  at  law.  From  this  decree  the  devisees  appealed ; 
and  on  the  argument  of  the  appeal  (g).  Lord  C.  Eldon  was  of 

(a)  Wainewrtght    v.    Eltvell,     1  others,  sup.  1  Wils.  308.  2  Swanst. 

Madd.  Rep.  627.     And  see  Doe  &  273,  in  Varvser  &  Jeffery. 
Vernon,  7  East  8.  (e)  16  Ves.  526. 

{h)  Roe  d.  Noden  v.   Griffits  8c  (/)  See  Rider  v.  Wager  et  al. 

others,  4  Burr.  1962.  2  P.  W.  332.     Cotter  v.  Layer,  lb. 

(c)  Thrustout  d.  Gower  v.  Cow-  624.  Kndlys  v.  Alcock,  5  Ves.  653. 
nittgham,  2  Sir  W.  Bl.  1046.  (g)  See  2  Swanst.  268. 

(d)  Roe  d.  Noden  v.  Gr\ffits  & 
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efMaioB  that  the  devise  <tf  the  freeholds  woe  re?oked  by  the  sub- 
aeqpeat  conveyaaoe;  and  directed  a  case  to  the  court  of  B.  R. 
on  the  quertioa,  whether  the  devise  of  the  copyholds  was  re- 
yoked  by  a  siurrmder  bek^  made  thereof  to  the  uses  of  the 
settlement,  the  order  expressly  directing  that  the  case  should 
state  the  settlement,  and  that  an  actual  surrender  had  been 
made  furwwU  to  the  cmfemmt  by  G.  C.  (a)  of  the  copyhold 
estates,  to  the  uses  of  the  smd  settlement 

The  Juc^^es  oi  the  Court  of  King's  Bench  certified  (b)  that 
the  sorrmider  made  by  G.  C.  to  the  uses  of  the  settlement,  did 
not  revoke  the  surrender  to  the  use  of  his  will  and  the  devise  ^ 
^  copyh<dds.  The  case  was  again  argued  before  Lord  EULom 
pn  the  equity  reserved,  but  no  judgment  had  been  pronounced 
whilst  \m  Loi:dsh}p  held  the  Seals,  It  was  afterwards  re- 
argued before  Lord  C.  Lyndhurift  (e),  who  reversed  the  decree 
of  the  Master  oi  the  Rolls,  as  fitf  as  it  declared  that  the  testa- 
tor^s  will  was;,  as  to  the  copyholds,  revoked  in  equity  by  the 
^mFenant  in  the  settlement  to  sujTender  the  copyholds  to  the 
w^  of  tibat  settlemenL — His  Lordship  relied  on  the  established 
rule  (^,  thajt  whatever  estate  a  oo{^holder  takes  back  under  a 
•urrender  to  uses>  vests  in  him  as  part  of  his  old  estate,  and  ob- 
served, that  in  the  present  case  the  estate  oi  G.  C.  did  not 
undergo  any  change,  and,  consequently,  that  what  was  done,  did 
not  constitute  a.  revocation  with  respect  to  the  copyhold  pro- 
perty, b^ond  the  partial  interest,  the  ttew  estate,  which  was 
created  l^  the  surr^ider.  And  that  the  answer  which  the 
Court  of  B.  R*  gave  to  the  argument,  that  the  testator  intended 
that  the  freeholds  and  cc^yholds  shioiild  go  together,  and  there- 
fore that  as  there  was  a  revocation  with  cespeot  to  the  finee- 
holds,  he  must  have  intended  to  revoke  the  will  as  to  the  copy- 

(a)  It  is  to  be  dbaen^  that  the  (6)  See  3  Barn.  &  Aid.  462. 

aettlement  did  not  ooDtain  an  express  (c)  3  Roas.  ^1. 

ooveoant  to  tarvender  the  copyholda:  (d)  See  Roe  Sc  Gr^Us,  4  Bbtt. 

hat  they  were  included  in  the  grant  1962.     ThrusUnii  &  CunuiMghmm,  2 

and  release,  and  in  ^  covenant  for  Bhckst.  IM6*  Fwne  S8^  70. 
fbrther  assoranoa. 
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holds,  (and  wluch  was  a  deekive  one)  was  ''  that  the  wiU  wa# 
revoked  as  to  the  fiweholds,  not  fay  aay  manifestatioB  of  mten- 
tion  on  the  part  of  the  testator,  but  by  the  change  thitt  had 
taken  place  in  his  estate ;  and,  therefore,  that  the  rerocation  of 
the  will  as  to  the  freeholds,  did  not  aflbrd  any  ^oond  for  infer- 
ring that  there  was  an  intention  to  revoke  the  devise  of  the 
copyholds.*" 

In  the  case  of  Reid  v.  ShergoU  (a),  H.  M.  S.  cestiiy  qne 
trust  for  life  of  copyholds,  with  a  power  to  dispose  thereof  by 
will,  after  acquiring  the  legal  customary  estate  of  inheritance, 
and  surrendering  to  the  uses  of  her  will,  devised  the  copyholds 
pursuant  to  the  power,  and  then  sold  and  surrendered  to  a  pus- 
chaser  ;  and  the  Chancellor  (Lord  Eldau)  held,  that  the  sur- 
render could  not  be  considered  in  equity  an  attempt  towards 
the  execution  of  the  power,  and  adjudged  that  such  sur- 
render was  nevertheless  a  revocation  of  the  wilL  The  ob- 
servation of  Lord  Eldcm  in  that  case,  on  the  efiect  of  a  re- 
fusal by  one  <tf  several  devisees  in  trust,  to  act,  induces  me 
to  state  the  substance  of  the  devise.  It  was  to  S.  B.  and 
W.  H.  and  to  the  survivor  of  then^,  and  to  the  executors  or 
administrators  of  such  survivor,  in  trust  for  the  sole  and  separ 
rate  useol  H.  M.  S.  (the  wife  of  H.  &)  for  life,  and  when 
M.  G.  S.f  daughter  of  H.  M.  S.,  should  attain  twenty-one,  or 
after  the  death  of  her  mother,  to  transfer  the  copyhold  premises 
to  her  the  said  M.  G.  S. ;  but  if  she  died  before  twenty-one,  the 
testator  devised  the  same  to  such  persons  as  H.  J/.  S.  should 
by  will  give  and  dispose  thereof.  The  testator  gave  full  power 
to  the  trustees  with  the  consent  of  H.  M.  S.  to  sell  and  surren- 
der the  copyholds,  and  gave  the  residue  of  his  estate  real  and 
personal  to  W.  G.  M.  G.  S.  survived  the  testator  and  died 
under  twenty-one,  in  the  life-time  of  her  mother.  W.  H.  was 
admitted  tenant,  and  S.  B.  attended  the  court  and  declined  to 
act  (h).     W.  H.  afterwards  by  the  direction  of  H.  M*  S.  supr- 

(a)  10V«8.870.  even  by  daed.     Vide   T^uuuon  ▼. 

(6)  ItisdMrtMadoriaeeai^     7tcfo0.  3  Bam.  &  Aid.  SlS.    Vide 

not  disclaim  in  a  eourt  of  record,  nor     abo  9  Vent.  901^  et  4ei»    Aa4  ^4ee 
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rendered  to  her  in  fee^  and  she  was  admitted,  and  then  surren- 
dered to  will ;  and  it  was  observed  by  Lord  Eldan,  that  ^  the 
effect  of  such  refusal  of  ^S^.  B.  to  act  in  the  trust,  and  the  ad- 
mission of  W.  H.y  was,  that  he  was  owner  of  the  entire  legal 
interest,  in  trust  for  the  niece  for  life,  for  her  daughter  surviving 
her  if  she  attained  twenty-one,  and  if  she  died  under  twenty- 
one,  for  the  residuary  devisee;  and  that  by  the  surrender  to 
H.  M.  S»,  she  became  entitled  to  the  legal  estate,  upon  the 
same  trusts/ 

The  rule  in  freehold  cases,  that  where  a  man  has  an  equit- 
able interest  in  fee,  and  devises  the  land,  and  afterwards  the 
legal  fee  descends  to  him,  or  he  takes  a  conveyance  of  the  legal 
estate  to  himself  in  fee,  or  to  a  trustee,  such  descent  or  convey- 
ance is  no  revocation  of  the  devise,  is  equally  applicable  to 
copyhold  estates  (a). 

The  Courts  lean  to  the  construction  of  a  partial  revocation 
only,  where  the  words  used  are  so  very  general  as  to  render 
it,  at  least,  doubtful  whether  the  testator  contemplated  a  de- 
struction of  the  whole  of  a  previous  disposition  made  by  his 
will  The  case  of  JEBcAr*  &  Doe(b),  is  an  authority  for  this 
proposition.  By  a  special  case  arising  out  of  a  verdict  in  eject- 
ment, it  appeared  that  J.  H.  devised  copyhold  property  to 
trustees,  in  trust  for  his  wife  during  her  life  or  widowhood,  or 
so  long  as  she  should  reside  upon  the  premises,  and  in  either 
of  those  events,  in  trust  to  follow  the  disposition  of  his  residu- 
ary real  estates.  The  testator  then  devised  to  the  same  trustees 
a  certain  freehold  estate  in  trust  as  therein  mentioned,  and. 


as  to  the  effect  of  a  release  with  in- 
tent to  disclaim,  Nicloson  v.  Words" 
worth,  2  Swanst.  37'2, 

(a)  GreenkiUy.  Greenhiil,  2  Vern. 
679.  Marwood  v.  Turner,  3  P.  W. 
163.  Swift  d.  NeaU  v.  RoberU,  3 
Burr.  1490.  Parsons  v.  Freeman,  3 
Atk.  741-9.  S.  C.  1  Wils.  308. 
Sparrow  v.  Hardcastlcj  lb.  803-4. 
Doe  d.  Gibbotti  v.  Pott  6c  others,  2 


Dougl.  717.  Watts  &  others  v.  Fv/- 
larton,  cited  ib.  718.  1  Watk.  on  Cop. 
1 24-^.  And  see  Rawlins  v.  Burgis, 
2  Ves.  &  Beam.  385.  Ward  St  Moore, 
4  Madd.  368. 

{h)  Hicks  V.  Doe  d.  Heark  & 
others,  1  You.  &  Jerv.  470.  And  see 
Duffield  v.  Elwes,  3  Barn.  &  Cress. 
705.  S.  C.  5  Dow.  &  Ry.  764. 
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subject  thereto^  to  follow  the  disposition  of  his  residuary  real 
estates^  and  devised  certain  other  freeholds,  and  all  the  residue 
of  his  real  estates,  charged  as  therein  mentioned,  to  his  son, 
(who  died  in  his  lifetime,)  for  life,  remainder  to  his  issue  in 
t«l  male,  and,  fiedling  such  issue,  to  testator's  grandson,  /.  G., 
for  life,  remainder  to  his  sons  in  tail  male,  with  remainders 
over.     And  he  bequeathed  to  the  trustees  the  personal  pro- 
perty upon  the  copyhold  premises,  in  trust  for  his  wife  during 
the  time  she  should  be  intitled  to  those  premises,  and  after  the 
determination  of  her  interest  therein,  in  trust  for  the  devisee  of 
the  residuary  real  estate.     By  a  codicil  J.  H.  made  variations 
m  the  deposition  by  his  will  of  his  freehold  property,  bequeathed 
certain  annuities,  and  revoked  the  bequest  of  his  personal  pro- 
perty about  his  copyhold  premises,  and  gave  the  same,  and  the 
residue  of  his  personalty,  to  his  wife«     By  a  second  codicil  J.  H. 
app<»nted  his  wife  sole  executrix,  and  residuary  legatee  of  his 
personal  estate*     By  a  third  codicil,  he  made  a  specific  disposi- 
tion of  certain  shares  in  a  fire  office.     And  by  a  fourth  codicil 
revoking  and  making  void  several  of  the  dispositions  made  by 
\m  will  and  former  codicils,  of  all  his  fi*eehold  copyhold  and 
personal  estate,  instead  and  in  the  place  of  such  devise,  disposi- 
tion and  bequest,  he  gave,  devised  and  bequeathed  all  his  free- 
hold, copyhold  and  personal  estate,  to  his  daughter  for  life, 
remainder  to  his  grandson  J.  G.  and  his  issue  in  strict  intail, 
and  on  failure  of  such  issue,  his  estate  to  go  as  directed  by  his 
will;  and  he  ratified  tiie  several  annuities  and  donations  be- 
queathed by  his  will  and  former  codicils ;  and  gave  to  his  wife  a 
further  annuity;  and  in  all  other  respects  confirmed  his  will  and 
former  codicils.     The  Court  of  Exchequer  held,  that  the  latter 
codicils  revoked  the  devise  in  the  will  to  the  widow,  of  the  copy- 
hold pr(^erty.     But  the  case  having  been  turned  into  a  special 
verdict,  a  writ  of  error  was  brought  in  the  Exchequer  Chamber, 
in  which  the  counsel  for  the  plaintiff  in  error  contended,  that 
the  fourth  codicil  merely  interposed  a  life  estate  to  the  daughter 
of  the  testator,  before  that  to  his  grandson,  leaving  the  devise 
of  the  copyhold  to  the  widow  untouched ;  and  that  had  it  been 
the  intention  of  the  testator  to  revoke  the  will,  as  applicable  to 
VOL.  I.  z 
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his  wife,  he  would  hare  used  the  words  '  the  several  disposi- 
tions'^ and  not '  several  of  the  dispositions 'j  which  affected  the  will 
partially  only^  so  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  reversed.  And  the  judgment  was  accordingly  reversed* 

It  has  been  decided,  that  marriage  and  the  birth  of  a  child 
are  such  an  entire  change  in  the  circumstances  of  a  person, 
as  to  be  an  implied  revocation  of  a  will  (a) ;  but  that  either 
of  those  events  singly  is  not  sufficient  to  work  a  revocation  (&); 
except  in  the  case  of  9k  feme  copyholder,  whose  will  made  when 
sole  is  revoked  by  marriage  (c). 

And  as  the  assignees  of  a  bankrupt  are  trustees  for  him  after 
payment  of  the  debts,  a  devise  of  real  estate  is  not  revoked  by 
bankruptcy  {d). 

The  will  of  a  copyholder  is  ambulatory  until  his  death,  equal- 
ly with  a  will  executing  a  .power  of  appointment  in  freehold 
cases,  therefore  a  devisee  of  copyholds  dying  in  the  life-time  of 


(fl)  Lugg  V.  Lugg,  2  Salk.  593. 
Boe  &  Lanciukire,  5  T.  R.  49. 
Shepherd  v.  Shepherd,  lb.  51.  (n). 
JByre  v.  Eyre,  cited  in  Cook  v. 
Oakletf,  1  P.  W.  304.  Wellington  v. 
Wellington,  4  Burr.  2167,  2171. 
Christopher  r.  Christopher,  lb.  2182. 
Gibbons  v.  Caunt,  4  Ves.  848.  And 
see  Holioway  v.  Clarke,  1  Phill.339; 
and  the  cases  cited  in  Brady  v.  Cubitl, 
1  Dongl.  35. 

Vide  also  the  authorities  referred 
to  in  the  judgments  of  Sir  George 
Lee  in  sereral  cose^  in  the  ecclesias- 
tical courts,  published  in  1833,  by 
Dr.  Phillimore,  from  the  MSS.  of 

that   distinguished  judge,  and  well 

meriting  a  place  in  every  law  library; 

2d  Vol.  p.  208  et  seq. 

(b)  Doe  d.  While  t.  Barford  & 

another,  4  Man.  &  Selvr.  10.  Wilkm- 

son  v.  Adam,  1  Ves.  &  Beam.  465. 

And  see  Jackson  v.  Hurlock,  Amb. 

487*     Parsons  v.  Lanoe,  lb.  561. 

Thompson  &  Wife  v.  Skeppard^  cited 


ib.    490,    561.      Gray  t.    JUham, 
cited    ib.   490.     Brady  v.   CtUnU, 
sap. ;  which  latter  case  dedded^  that 
an  implied  revocation  by  marriage 
and  the  birth  of  a  child,  may  be  re- 
butted by  parol  evidence.    Vide  also 
Emerson  t.  BotdUe,   I    Pbill.  343. 
Johnson    v.    Wells,  2   Hagg.    561. 
Ex  parte  the  Earl  of  Ilchester,  7 
Ves.  348.     Sheath  v.  York,  1  Ves. 
&  Beam.  390.     Wilkinson  v.  Adam, 
sup. ;  but  see  4  Ves.  840,  in  Gibbons 
&  Caunt,  where  Lord  Alvanley  ex- 
pressed   his   disapprobatioD  of   the 
practice  of  receiving  evidence  against 
the  presumption  raised  by  marriage 
and  the  birth  of  a  child.    See  further 
as  to  implied  revocations,  Kenebel  v. 
Seraflon,  2  East  530.  Reid  v.  Sher^ 
gold,  10  Ves.  370. 

(c)  Ante^p.  157*  And  see  Gouldsb. 
109.  ca.  16.    1  Anders.  181.  ca.  217- 

{d)  Charman  v.  Charman,  14  Ves. 
580. 
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the  testator,  will  take  no  benefit  under  it  (a) ;  nor  in  such  a 
case  will  the  heir  be  entitled,  under  a  devise  to  A.  for  life,  and 
after  his  decease,  to  the  heirs  of  his  body  (b). 

We  have  already  seen,  that  so  much  of  the  copyholder's  in- 
terest as  is  not  devised  away  from  the  customary  heir,  the  heir 
will  take  by  descent  (c) ;  and  the  cases  on  this  point,  go  upon 
the  supposition  that  the  heir  has  no  election.  But  this  is  only 
when  particular  estates  are  carved  out  in  favour  of  strangers, 
for,  under  a  devise  to  the  heir  for  a  limited  estate,  with  remain- 
der over  in  fee,  or  a  devise  to  the  eldest  son  in  tail  (d),  or  a  devise 
to  the  eldest  son  and  a  stranger,  as  joinUtenants  (^),  the  heir 
will  take  by  purchase^  as  in  either  of  those  cases  the  devise  to 
the  heir  would  not  be  of  the  same  estate  as  that  which  would 
have  descended  to  him  (y). 

And  the  above  rule  extends  equally  to  a  devise  to  the  heir  in 
fee,  with  an  executory  devise  over  on  some  future  event,  (aSj 
for  instance,  in  case  of  the  death  of  the  heir  under  twenty-one, 
without  leaving  issue,)  and  to  a  devise  from  the  heir  in  a  like 
event,  when  there  is  no  devise  to  him  until  the  contingency 
happens  {g)  ;  though  it  was  formerly  thought,  on  the  authority 
of  Scott  &  Scott  (h),  that  the  heir  would  take  by  purchase,  and 

(a)  Duke  of  Marlborough  v.  Lord  55. 

Godolphin,  2  Ves.  65,   77.    Belt's  (g)  Doe  d.  Pratt  &  others  y.  Tu 

Supp.  to  Ves.  Sen.  279.  nnns  &  another,  1  Barn.  &  Aid.  530. 

(6)  Busby  Si  Greenslate,  1  Stra.  And    see  Haynsworth    for   Hams* 

445.     1  Feame  80.     Shelley's  case,  worth'}  ▼.  PreUy,  Cro.  Eliz.  833, 919. 

1  Co.  104.  S.  C.  Mo.  644. 

(c)  Ante,  pp.  55,  174.  And  see  {h)  Amb.  383.  8.  C.  1  Eden  458. 
Wills  ▼.  Palmer,  2  Sir  W.  Bl.  687-  The  case  is  thus  reported  in  Ambler. 
S.  C.  5  Burr.  2615.  "  Scott  devised  to  Henry,  his  eldest 

(d)  Watk.  on  Dese.  17^7*  Bro.  '*  son,  and  only  son  by  a  former  wife. 
Devise,  pi.  4,  41.  And  see  WiUs  &  '^  and  to  his  heirs  and  assigns,  all 
Palmer,  sap.  '^  other  his  real  estate  not  before  de- 

(e)  Contra,  under  a  devise  to  the  ''  vised :  nevertheless,  in  case  he 
son  and  a  stranger,  as  tenants  in  com^  "  should  die  without  issue,  not  hav- 
mon.  Watk.  on  Desc  178.  Feame  "  ing  attained  twenty-one,  then,  from 
Posth.  W.  130-2.  "  and  immediately  after  his-  death 

(y*)  Preston  &  Holmes,  1  Roll.  ,"  under  age  and  without  issue,  unto 
Abr.  626.  Disc  I.  (pi.  2).  And  see  "  the  testator's  son  William,  and  the 
S.  C.  and  other  authorities,  ante,  p.      "  heirs  male  of  his  body,  with  re- 
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not  by  descent^  under  a  devise  to  him  in  fee^  with  an  executory 
devise  over  (a). 
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"  mainden  over.    The  eldest  son  at- 
'<  tained  twenty-one.     The  specialty 
''  creditors  (not  having  a  lien  on  the 
**  real  estate)  having  exhausted  the 
"  personal   estate  in   satis&u;tion  of 
''  their  demands^  the  l^atees  ccm- 
*'  tended  to  stand  in  their  place^  and 
*' come  upon  the  real  estate.  Q.Whe- 
**  ther  the  eldest  son  took  by  devise 
''  or  descent  ?     In  the  latter  case,  the 
*^  l^^atees  would  be  entitled;  in  the 
''  former,  not.  Henley ,  Lord  Keeper, 
''after  having   taken  time  to  this 
day,   gave  his   opinion,  that  the 
eldest  son  took  by  devise,  as  hav- 
ing under  the  will  a  different  estate 
*'  than  would  have  descended  to  him, 
''  the  one  being  pure  and  absolute, 
"  the  other  not." 

(a)  A  note  of  the  late  Mr.  Ser- 
jeant Hilts  in  the  author's  posses- 
sion, which  was  read  in  the  above 
case  of  Doe  &  Tindiu,  is  well  cal- 
culated to  show  the  grounds  of  the 
errsneous  inference  that  has   been 
drawn  from   the   determination   in 
ScaU  &  ScoU.    The  note  is  written 
in  the  margin  of  Ambler's  Reports, 
and  is  in  h»c  verba :  ''  The  deter- 
**  mination  in  this  case  is  right,  but 
"  the  reason  given  for  it  is  wrong ; 
''  that  the  reason  is  wrong  appears 
''  from  Cro.  Elix.  above  referred  to," 
[Cro.  Elia.  833,  919.^  "  and  many 
other  cases;  but  though  a  devise  of 
a  fee-simple  to  the  testator's  heir 
'*  is  void  in  all  cases,  notwithstand- 
ing the  land  is  devised,  subject  to 
a  charge,  as  appears  by  the  cases 
referred  to  by  Ambler  in  the  mar- 
gin, by  Str.  1270,  Lord  Raym.  728, 
''2  Burr.  879,  882,  1  Vent.  372, 
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''  S.  P.  admitted  Hob.  30,  and  many 
''  other  authorities,  all  contrary  to 
''  Gilpin's  case,  Cro.  Car.  161,  which 
"  has  sometimes  been  cited,  and  ex- 
''  pressly  overruled,  as  in  Corny.  72 ; 
''  and  30  a  devise  to  the  testator's  heir 
in  fee,  subject  to  a  contingency,  as 
in  Cro.  £1.  ub.  supr.  and  in  the 
"  case  here  before  Lord  Northingltmt 
"  is  void,  for  it  amounts  to  the  same, 
"  as  if  there  had  been  no  devise  to 
him,  but  only  a  devise  from  him 
upon  a  contingency ;  and,  therefore, 
'*  if  die  contingency  on  which  the  de- 
'*  vise  from  him  is   to  take  effect, 
never  happens,  the  heir  takes  by 
descent,  and  not  by  purchase.    Yet 
[Though^  a  devise  to  the  testator's 
**  heirs,  if  not  restrained  to  a  less 
"  estate  than  a  fee-simple,  is  void  as 
**  to  passing  the  estate,  yet  the  devise 
**  to  the  heir  will  in  many  instances 
**  influence  the  construction  of  the 
^'  will,  as  was  holden  by  Lord  HcU, 
"  1  Wms.  24,  25,  and  accordingly 
adjudged  in  the  case  there;  and 
so  was  the  opinion  of  Lord  Har^ 
court  with  respect  to  the  point  on 
which  the  decision  here  reported 
by  Ambler,  must  have  been  found- 
ed; for,  according  to  the  case  in 
''  Salk.,  though  if  lands  descend  to 
''an  heir  (whidb  from  the  context 
"  must  be  understood  where  they  are 
'^  not  mentioned  in  the  will  to  be 
devised  to  him,)  if  the   personal 
estate  be  exhausted  in  payment  of 
bonds,  the  legatees  may  stand  in 
their  place,  and  be  paid  out  of  the 
real  estate,  as  is  clear  they  may, 
''  and  he  seemed  to  admit  the  same, 
yet  Lord  Cowper  in  that  case  hdd. 
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It  is  to  be  recollected^  that  even  a  devise  of  copyholds  to  the 
heir^  charged  with  debts  or  incumbrances^  would  not  affect  the 
customary  descent  (a),  ^nt  if  a  devise  be  made  of  copyholds 
to  the  customary  heir^  and  he  enter  as  heir,  he  could  not  compel 
a  purchaser  to  take  the  title  withotit  production  of  the  will^  or 
sufficient  evidence  of  its  contents  (b). 

The  reader  is  here  apprised  that  when  under  an  executory 
devise  of  copyhold  land,  the  rents  and  profits  arising  between 
the  death  of  the  testator  and  the  period  of  an  estate  vesting,  are 
not  disposed  of  by  the  will  (c),  they  belong  to  the  customary 
heir  (d).  But  that  a  general  residuary  disposition  of  all  the 
testator's  real  and  personal  estate,  would  pass  the  intermediate 
rents  of  an  estate  so  devised  on  contingency,  and  which  would 
otherwise  have  gone  to  the  heir  (e). 


On  the  Practice  in  Equity  ^putting  a  Party  to  Election. 

It  may  be  well,  in  conclusion  of  the  present  chapter,  to  show 
that  the  doctrine  of  election  extends  to  copyholds,  and  I  shall, 
on  this  subject,  first  refer  the  reader  to  the  case  of  Frank 
V.  Standish  {J"),  in  which  the  testatrix,  having  surrendered  to 

"  that  since  the  testator  had  derised  tvorth   (or    HarMwwrth)   v.    Preiif, 

''  the  lands  that  they  '  ought  to  be  Cro.  Eliz.  833,  919^;  Mo.  ^U.  N^ 

"  exempted,  for  it  was  as  much  the  51.     Chaplin  ^u  LerQUX,  5  Mau..  & 

''  testator's  intention   that   the  de-  Selw.  14 

''  Yisee  should  have  this   land,  as         (&)  Stevens  v.  Guppy,  2  Sim.^  &.  ^ 

''  the  others  should  hare  the  l^a<-  Stu.  439. 

''  cies,  and  a  specific  l^acy  is  never         (c)  Ani;e,  p.  322.  n..(a.)  « 

''  broke  into  in  order  to  make  good         (d)  Hopkins  y«  Hopkins,  1  Veji. 

'' a  pecuniary  one.' "  Sen.  268.     Stanley  v.  Stanley,  16.. 

In  &e  above  case  of  Doe  &  Timins,  Ves.  Jun.  511. 
Bayley,  J.,  obserred,  "  I  can  see  no         (e)  1  Ves.  491,  in  Gibson  t.  Lord 

"  reason  therefore,  why  the  heir  at  Moniforl.  And  see  Dujffield  t.  Elwes, 

<^law  here,  should  not  take  by  de-  3  Bam.  &  Cress.  795-  8.  C.  5  Dow. 

''  scent,  and  there  are  strong  reasons  &  Ry.  764. 

'^  why  he  should.     The  case  of  Scott         (f)  Cited  in  Highway  &  others 

"  T.  Scott  has  received  a  sufficient  ▼.  Banner  &  others,  1  Bro.  C.  C. 

**  answer  in  argument  at  the  har"  588 ;  and  in  Judd  ▼.  Pratt,  15  Ves. 

(a)  Ante,  p.  56.  And  see  HaiiM-  391.    AnA  wei^  MaonamaraYmJoms, 


342  OF   ELECTION.  [PART  I. 

the  use  of  her  will^  afterwards  exchanged  part  of  her  copyholds 
for  others  which  were  not  so  surrendered^  and  then  devised  all 
her  freehold  and  copyhold  estates :  —  two  of  her  co-heiresses 
took  heneficially  under  the  devise,  and  one  of  them,  and  also 
the  third  co-heiress,  were  pecuniary  legatees ;  and  the  Court  of 
Exchequer  decreed,  that  the  defendant,  one  of  the  co-heiresses, 
having  made  her  election  to  take  under  the  will  by  accepting 
her  legacy,  she  and  the  other  co-heiresses  should  surrender  to 
the  uses  of  the  will ;  in  which  decree  the  court  appears  to  have 
been  influenced  by  the  authority  of  Noys  v*  Mordaunt  (a). 

In  Cookes  v.  Hellier  (b),  T.  C.  the  copyholder,  devised  to 
his  heir  at  law  T.  S*  for  life,  with  remainders  over,  making  him 
also  executor  and  residuary  legatee  of  a  large  personal  estate : 
the  copyhold  did  not  appear  to  be  surrendered  to  the  use  of  the 
will,  but  the  court  rolls  were  burned.  T.  S.  took  an  enfran- 
chisement of  the  estate,  in  which  he  was  recited  to  be  executor 
and  devisee  of  T.  C,  and  afterwards  made  a  conveyance  creat- 
ing a  term  of  years  to  raise  money  for  payment  of  his  debts 
after  his  death,  the  residue  of  the  trust  to  be  for  the  benefit  of 
the  remaindernman  in  the  will  of  T.  C.  The  remainder-man, 
after  the  death  of  T.  S.,  filed  this  bill  in  Chancery  agiunst  his 
devisee,  to  have  a  conveyance  of  the  enfranchised  estate,  insist- 
ing that  there  was  sufficient  ground  to  presume  a  surrender, 
and  that  it  was  lost  when  the  court  rolls  were  burned,  and  that 
no  one  can  dispute  the  will  under  which  he  has  benefit.  Lord 
HardwicJce  (Chancellor)  held,  that  the  plaintiff  was  entitled  to 
the  estate,  observing,  that  the  surrender  to  will  could  not  be 
^  presumed  in  equity  upon  a  casual  destruction  of  the  court  rolls, 
any  more  than  at  law ;  but  that  a  person  enjoying  a  benefit 
under  a  will,  must  abide  by  it  in  toto,  and  that  in  this  case  the 
devisee  of  T.  S.  was  bound  by  his  acquiescence;  his  lordship 
considered  the  description  of  T.  S.  in  the  deed  of  enfranduse- 

1  Bro.  C.  C.  481.  Belt's  Ed.    The  394.    And  see  per  M.  R.  lb.  420 

reader  is  also  referred  to  an  interest-  et  seq.,  in  Greiton  &  Haward* 
ing  note  on  the  nature  and  origin  of        {a)  2  Vem.  581. 
the  doctrine  of  election  in  1  Swanst.         (6)  1  Ves.  234. 
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ment^  and  the  dnnimstance  of  the  terai  of  years  being  made 
attendant  on  the  inheritance^  after  the  performance  of  the  trusty 
for  the  benefit  of  the  remainder-man,  as  evidence  of  T.  S.*s  in- 
tention to  take  under  the  will^  and  not  as  heir. 

And  where  a  person,  seised  of  freehold  and  copyhold  estates, 
devised  all  his  real  and  personal  estates  to  trustees,  for  the  be- 
nefit of  his  wife  for  her  life,  and  after  her  death,  (subject  to  a 
few  legacies,)  to  convey  and  transfer  the  same  to  his  heir,  and 
died  without  stirrendering  the  copyliold  to  the  use  of  his  mil; 
on  a  bill  filed  by  the  heir  against  the  widow,  (the  administra^ 
t|px,)  for  an  account  of  the  personal  estate,  and  to  have  the 
trusts  performed ;  and  a  cross  bill  by  the  widow  to  compel  the 
heir  to  make  his  election,  either  to  take  under  the  will,  or  as 
heir,  and  if  he  elected  to  take  as  heir,  to  have  a  compensation 
out  of  his  interest  in  the  estates  devised  to  him,  equal  to  the 
interest  in  the  copyhold  which  the  testator  int^ided  to  give  her 
by  the  will ;  Lord  Herdey^  Chancellor,  was  of  opinion,  that  this 
was  a  case  of  election,  and  that  the  heir  would  disappoint  the 
manifest  intention  of  the  testator  by  claiming  the  copyhold ; 
and  held,  that  his  election  to  take  under  the  will,  would  be  de- 
termined by  an  agreement  he  was  said  to  have  entered  into 
witii  the  widow  about  buying  her  interest  in  the  personal 
estate  {a). 

It  is  observable  that  in  the  last  case  there  were  peculiar  ex- 
pressions in  the  will,  showing  the  testator's  intention  to  include 
his  copyhold  estates  in  the  devise  to  his  wife  for  her  life ;  but  in 
the  case  of  Judd  v.  Pratt  (b),  it  was  decided  that,  in  the 
absence  of  any  such  evidence  of  intention,  a  general  residuary 
devise  of  real  estates,  will  not  raise  a  case  of  election  as  to 
copyholds  not  surrendered  by  the  testator  to  the  use  of  his  will, 

(a)  Uneti  v.  Wilkes,  Amb.  430.  effect  to  a  deviiie  to  Pembroke  Hall, 

8.  0.  2  Eden  187*     And  see  AU.  Cambridge,   of   a    oopybold    estate 

Gen.  &  Parkin,  ]  Dick.  4i22.   Amb.  which  had  not  been  surrendered  by 

566j  in  which  the  heir  to  whom  the  the  testator  to  the  use  of  his  will, 

testator    devised   a   small  freehold  (6)  13  Ves.  168.  15  Ves.  390. 
estate  for  life,  was  decreed  to  give 
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thoe  bong  fiedioUs  to  saAsfy  the  general  words  of  derise  (a). 
And  the  ame  cne  ihows  that  where,  prior  to  the  act  of  S5 
Geo.  3.  e.  192  (b),  the  intention  was  not  safficiently  manifest 
tar  the  purpose  of  sopplymg  a  surrender  to  wQl,  it  was  deemed 
not  to  be  so  ibr  the  purpose  of  raising  a  case  of  election ;  and 
that  drcnmstances  dekon  the  wiD  may  be  evidence  as  to  the 
property,  bat  ought  not  to  be  admitted  to  show  the  inten- 
tion (r). 

And  it  has  king  been  settled  that  loose  and  ambignoos  ex- 
presaoDs  win  not  be  a  snflirimt  indication  of  intention  to  raise 
n  case  of  dection.  So  where  the  testatw  devised  his  freehoU 
and  copyhold  estates  at  it  7.  JS.  &  W.,  (whidi  copyholds  he 
had  smendered  to  the  use  of  hb  wiD,)  and  all  otiier  his  free- 
hold and  copyhold  estates,  in  tmst  for  hb  wife  for  her  life ;  and 
the  testator  was  sdsed  in  fee  of  a  oopyhdd  estate  at  fV.,  and 
of  a  moiety  of  an  estate  at  7*.,  to  the  other  moiety  of  winch  his 
wife  was  entitled  in  her  own  right;  and  she  was  also  seised  in 
fee  of  two  cop3^iolds  in  JL  ^  E.,  but  in  those  places  the  testa- 
tor had  no  property  whatever,  nor  had  he  any  other  real  estates 
than  as  b^re  mmtitmed^  the  Lord  dumodlor  held,  that  it 
did  not  soffidently  appear  that  the  testator  intoided  to  devise 
the  moiety  of  his  wife,  the  words  of  devise  being  *  hb  estate 
which  he  had  surrendered.'  And  the  wife  was  not  put  to  her 
dection  (d). 

But  I  appidiend  that  a  general  devise  of  all  the  freehdd 


I 


(«)  Wliellicr  or  not»  since  the  act 
of  55  Geo.  a  c.  192,  the  intentioa  Co 
indade  copjholdi  m  t  gcnenl  lesi- 
doary  deriaey  where  the  testator  died 
seised  of  fre^old^  woold  be  implied 
in  n  fiwitWy  esse  to  that  of  Judd  & 
PrmU^  see  Doe  &  Lmdiam,  and  the 
anther's  oomments  upon  that  decision, 
ant^  p.  302,  et  seq* 

(A)  Ante,  p.  262. 

(c)  Lord  Harimkie  in  Csr  & 
ElRfm,  3  Atk.  79,  infened  the  in- 


tention  firom  cireomstances  dekon 
the  will,  bat  that  was  the  case  oi  a 
trost  of  oopyholdsy  ante,  p.  332  ;  and 
the  doctrine  was  reprobated  as  very 
dangerous,  by  Lord  Tkmiom,  in 
^iraHoii  v.  BeH,  1  Vcs.  Jun.  286. 
And  see  13  Ves.  174. 

{d)  Read  t.  Cnp,  1  Bxo.  C.  C 
482.  And  neelUmcUffe Lord,  Appd. 
&  Parkyms,  Resp.  6  Dow.  P.  C.  179, 
Per  Lord  Eidm,  C. 
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aad  copyhold  estates  which  the  testator  should  die  possessed  of^ 
would  create  a  case  of  election  against  the  heir,  as  to  any 
copyhold  lands  purchased  by  the  testator  after  the  date  of  his 
will  (a). 

In  WardeU  v«  WardeU  (b),  the  testator  having  limited  se- 
veral copyhold  estates  upon  certain  trusts,  after  noticing  that, 
for  want  of  surrenders  to  will  or  other  customary  forms,  they 
would  descend  to-  his  son  John  as  his  heir,  contrary  to  his"  inten- 
tion, directed  that  his  son  should  do  all  acts  necessary  for  estar 
blishing  the  estates  limited  by  the  wiU,  and  that  in  case  of  his 
reftisal,  an  estate  devised  to  him  in  tail  should  cease,  and  the 
remainders  thereupon  expectant  take  effect  in  possession,  as  if 
his  son  were  dead  without  issue,  and  that  in  the  mean  time,  and 
until  such  refusal,  the  copyholds  should  be  enjoyed  according 
to  his  will.  The  customary  estates  not  being  devisable,  it  was 
insisted  that  the  court  could  not  decree  a  surrender ;  but  Lord 
Thurlow,  Chancellor,  held,  that  though  they  were  not  devisable, 
yet  as  the  testator  might  dispose  of  them,  and  had  marked  his 
mteniion  so  to  do,  that  brought  the  case  within  the  principle 
upon  which  the  court  supplied  surrenders  for  payment  of  debts, 
or  for  younger  children,  and  decreed  the  surrenders  prayed  by 
the  bill  {c). 

And  where  a  copyholder  had  surrendered  part  only  of  his 
copyholds  to  the  use  of  his  will,  and  it  appeared  from  the  word- 
ing of  the  will,  that  he  meant  to  devise  such  copyholds  only  as 
he  had  so  surrendered,  and  which  included  certiun  entailed 
lands,  the  Master  of  the  Rolls  held,  that  the  heirs  could  not 
take  both  under  the  will,  and  the  estate  that  was  entmled,  but 

(a)  See  Thdlussan  v.  Woodford,  &  Ireland,  the  Lord  G.  would  not 

13  Yes.  209.     Rendlesham  Appel^  give  ooeto^  as  the  case  hoire  so  near  a 

Woodford  Reap.,  1  Dow.  P.  C.  249.  resembknoe  to  that  of  Back  &  KM, 

Churchman  v.  Ireland,  1  Russ.  &  in  which  the  heir  was  not  pat  to 

My].  250.    But  see  Johnson  ▼.  Tel-  election. 

ford,  lb.  244.    Back  v.  Kelt,  Jac  (6)  3  Bro.  C  C.  116. 

534.    And  note,  that  in  Churchman  (c)  Ante,  pp.  208,  295,  et  se^ 
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must  be  put  to  their  election,  on  the  principle,  that  no  one 
claiming  under  a  will,  can  contravene  it  (a). 

In  anodier  and  more  recent  case  {b),  the  testator  was  entitled 
both  legally  and  beneficially  to  certain  copyhold  property,  and 
was  legally  seised  of  the  customary  fee  of  other  copyholds  holden 
of  the  same  manor  as  the  former,  but  was  only  equitably  en- 
titled Jbr  life  to  the  latter,  with  remainder  to  his  son  in  tail, 
with  remainder  to  himself  in  fee,  and,  having  surrendered  to  the 
use  of  his  will  all  his  copyholds  held  of  the  said  manor,  he  de- 
vised all  his  copyhold  estates  in  general  terms,  to  trustees,  in 
trust  for  his  son,  for  life,  with  remainders  over,  and  the  Court 
of  Chancery  held,  that  the  beneficial  as  well  as  the  l^al  interest 
of  the  testator  in  the  settled  estate,  passed  by  his  will,  and  that 
the  son  was  bound  to  elect,  whether  he  would  abide  by,  and 
give  full  effect  to,  the  general  devise* 

But  this  doctrine  does  not  apply  to  creditors ;  and  those  per- 
sons who  come  within  the  rule,  are  not  bound  by  an  dection 
made  under  a  mistaken  impression. 

In  Rumbold  v.  Rumbald  (e),  under  a  devise  of  unsurren- 
dered copyhold  lands  for  the  benefit  of  (iie  wife  and  children, 
and  the  only  provision  for  the  eldest  son  and  heir,  being  an  an- 
nuity to  be  purchased  with  the  monies  arising  from  the  sale  of 
the  estates,  the  heir  was  put  to  his  election ;  but  was  held  not 

(a)  Wilson  v.  Mount,  3  Ves.  191,  S.  C.  1  Cox.  Ch.  Ca.  241.    Sheddon 

orer-niling  Cull  v.  Showell,  Amb.  v.  Goodrich,  8  Vet.  496.    TheUuMtom 

728.    And  see  1  Swanst.  407-    See  v.  Woodford,  ubi  sap.   Bat  it  sboald 

aUo  as  to  this  principle,  1  Ves.  122,  seem,  that  if  a  condition  is  annexed 

in  AlUn  8c  PoulUm.    13  Ves.  220-1,  to  a  legacy  given  to  the  heir,  not  to 

in  TheUusson  y.  Woodford.     Broome  dispute  the  will,  he  must  then  elect 

T.  Monck,  10  Ves.  009.  between  the  inheritance  and  the  le- 

(6)  Abdy  v.  Gordon,  3  Ross.  27a  gacy.  Bougkion  v.  Bougkkm,  2  Ves. 

When  a  will  is  totally  void  as  to  12.    And  see  1  Swanst.  405-0.    2 

freehold  property,  the  heir  is  not  put  Ves.   &   Beam.  130^  in  Brodk  ▼. 

to  his  electioa  by  accepting  a  l^cy.  Barry, 

Hearle  v.  Greenbank,  1  Ves.  299.         (c)  3  Ves.  66.    And  see  Kidmty 

S.  C.  3  Atk.  095.     Carey  v.  Askew,  &  Conumaker,  post  p.  347-  Vide  also 

2  Bro.  C.  C.  58-9,  [Beit's   Ed.]  StrM  r.Fimch,  2  Sim.  &  Stu.  299. 
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to  be  boand  by  having  recdved  half  a  year's  payment  of  the 
annuity.  In  that  case  the  testator  had  apparently  contemplated, 
not  an  equitable  disposition  of  the  copyhold  property,  but  a 
disposition  to  have  a  legal  effect^  devising  all  his  estates,  as  well 
copyhold  as  freehold,  and  using  the  words  '  the  copyhold  part 
thereof  having  been  previously  surrendered  to  the  use  of  my 
will ',  altliough  it  appeared  at  the  hearing,  not  only  that  he  had 
not  surrendered  the  property  to  the  use  of  his  will,  but  that  in 
point  of  fact  he  had  never  been  admitted  thereto. 

We  have  seen  that  a  jointure  of  copyhold  lands  is  no  bar  of 
dower  at  common  law  (a),  but  it  was  long  since  held,  that  a 
devise  of  copyholds  in  lieu  of  dower,  might  raise  a  case  of  elec- 
tion. 

Where  the  bill  was  to  stay  a  suit  at  law  in  a  writ  of  dower, 
for  that  the  wife  had  certain  copyhold  lands  devised  to  her  in 
lieu  of  her  thirds  at  law,  which  she  accepted  of  and  enjoyed 
twenty  years,  and  yet  sought  to  recover  dower  of  the  freehold 
lands,  and  demurred  to  the  bill  because  copyhold  lands  could 
be  no  bar  of  dower,  the  court  held  that  she  could  not  in  con- 
science have  both,  and  therefore  must  answer  (b). 

Another  case  applicable  to  this  rule,  and  of  considerable  in- 
terest, is  Kidney  v.  Coussmaker  (c) ;  there  A.  devised  certain 
freeholds  and  copyholds,  by  the  general  terms  of  messuages, 
lands,  &c.  in  trust  to  be  sold,  and  the  produce,  after  discharg- 


(a)  Ante>  pp.  94^  96.  And  see 
Gladstone  v.  Ripley,  2  Eden  59,  60. 
1  Swanst.  447*  n.  a. 

(b)  Luof  ei  UJT,  v.  Anderion  et  ux. 
24  Eliz.  Choice  Caaes  in  Ch.  155-^. 
S.  C.  cited,  1  Swanst.  998,  n. ;  lb. 
430.  n. ;  lb.  446.  A. 

(c)  12  Ves.  136.  And  see  Arde- 
smfe  Y.  Bennet,  2  Dick.  463.  S.  C. 
(called  WiUon  v.  Andesoif,)  cited  15 
Ves.  392.  Graves  v.  Forman,  cited 
3  Ves.  67.  Pettiward  v.  Prescoi,  7 
Ves.  641.     Blunt  v.  Clitkeraw,  10 


Ves.  589.  Streatfield  v.  Strea^fidd, 
Ca.  temp.  Talb.  176.  Heme  v.  Heme, 
2  Vera.  665.  Siralton  v.  Best,  1  Ves. 
Jan.  285.  Whistler  v.  Webster,  2 
Ves.  Jun.  367*  Skeddon  t.  GDodrich, 
8  Ves.  481,  Brodie  y.  Barry,  2  Ves. 
&  Beam.  130-3.  Halfard  v.  Dillon, 
2  firod.  &  Bing.  12.  Dillon  &  Par-- 
ker,  1  Swanst.  370,  400,  where  most 
of  the  cases  on  the  doctrine  of  elec- 
tion are  collected.  Vide  also  Gretton 
V.  Haward,  lb.  409. 
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ii^  wortgMges,  to  be  oonadered  as  part  of  the  refldue  of  hb 
personalty ;  -and,  after  confinniDg  a  post  nuptial  settlement  on 
lis  wife,  he  directed,  that  if  the  messuages  therein  devised  to 
ha  for  fife  did  not  |m)duce  400/.  per  annum,  the  defidency 
should  be  made  up  to  her  out  ci  the  produce  of  his  personal 
estate^  and  dedaied  that  the  proYiaon  should  be  in  bar  of 
dower  and  firee4iench:  the  testator  gave  the  remainder  in  the 
fiedK^d  messuages  his  wife  had  for  life,  and  all  other  his  free- 
hold and  Gt^yhcdd  lands,  &c.  not  before  devised,  to  his  two 
daughters,  as  tenants  in  common  in  tail,  with  cross  remainders, 
with  remainder  to  his  own  right  heirs;  and  he  further  directed, 
that  until  sale  ci  the  first  mentioned  estates,  the  surplus  rents, 
after  paymmt  of  the  interest  of  mortgages,  should  go  in  the 
nme  mann«  as  the  interest  of  his  readuary  personal  estate; 
and  the  Master  ci  the  KMs  held,  that  the  widow  was  entitled 
to  her  dection,  and  that  an  inquiry  must  be  made  of  what  es- 
tates she  was  dowaUe,  and  that  she  should  not  be  bound  by  the 
election,  whidi  it  appeared  she  had  made  under  a  mistaken  im- 
pression (a) ;  but,  that  an  objection  taken,  that  the  creditors 
could  not  defeat  the  provision  for  the  vrife,  was  not  to  be  sup- 
ported, the  doctrine  of  election  not  applying  to  creditors.  In 
this  case  the  Master  of  the  Rolls  also  held,  that  not  only  cre- 
ditors by  specialty  are  permitted,  but  that  creditors  by  ample 
contract  are,  by  marshalling,  permitted  to  foUow  devised  estates, 
if  there  are  no  estates  descended,  or  if  the  descended  estates 
have  been  applied  (A). 

(«)  See  abo  1  8wi]ttt.407.  Amb.  381,  in  DiOom  &  Parker. 

79^»  in  CmU  t.  SkorntO.  See  as  to  dection,  in  its  eztended 

(6)  It  is  to  be  borne  in  mind  tbat  legal  signification^  a  recent  very  excel- 

the  piindple  of  alection  is  oompen-  lent  tieatiae  on  tbat  subject  by  Mr. 

aation^  not  fivfeitnie.    Vide  13  Ves.  Stalman  of  Lincohi's  Inn. 
171i(n.,)inJiMU&P!ra(l.  ISwanst. 
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OF  ADMITTANCE. 

The  act  of  admittance  to  copyholds  is  to  be  distinguished 
from  the  mere  voluntary  grant  of  the  lord,  and  where  the  right 
of  alienation  is  established  by  the  custom  of  the  manor,  the  ad- 
mittance is  more  of  form  than  of  essence,  and  the  surrender  is 
deemed  to  be  the  substantial  part  of  the  conveyance  (a). 

But  the  license  of  the  lord  of  a  manor  to  an  alienation  of 
customary  freehold  lands,  according  to  the  practice  prevailing 
in  several  manors  in  Cumberland,  stands  on  quite  a  different 
footing  to  an  admission  pursuant  to  a  surrender,  and  in  the 
former  instance  the  estates  pass  by  the  customary  bargain  and 
sale,  although  the  new  tenants,  on  death  or  alienation,  are 
bound  to  appear  and  have  their  names  entered  on  a  roll,  paying 
a  shilling,  or  other  small  sum,  to  the  steward  of  the  manor,  and 
which  inrolment  the  lord  may  enforce  by  seisure  quousque. 
And  in  the  case  of  Doe,  d.  Earl  of  Carlisle  &  others,  v. 
Towns  (b),  it  was  held  by  the  Court  of  King's  Bench,  that 
such  an  inrolment  was  not  an  admittance  within  the  stamp  act  of 
55  Geo.  III.  cap.  104,  imposing  a  duty  on  customary  estates, 
passing  by  surrender  and  admittance,  or  by  admittance  only, 
and  not  by  deed* 

And  when  admission  merely  signifies  the  assent  of  a  public 
body,  that  the  person  in  whose  favour  a  surrender  may  have 
been  made,  shall  become  a  member  of  the  society,  as  in 
the  case  of  Doe,  d.  Worry  &  others,  v.  Miller  (c),  where  a 
surrender  was  made  of  Chambers  in  New  Inn  to  the  Treasurer 
and  Antients  of  the  Society,  to  the  intent  that  they  might 

(a)  Benson  v.  Scott,  4  Mod.  251,  4  lb.  1961-2.  5  lb.  2785.  Gilb.  Ten. 

3  Lev.  385,  Salk.  185,  Comb.  233,  438.  n.  94. 
Skin.  406,  Cartb.  275,  12  Mod.  49,         (6)  2  Barn.  &  Adolp.  585. 
Holt  160.    And  see  3  Burr.  1543.         (c)  1  T.  R.  393. 
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grant  to  a  purchaser,  it  is  the  surrender  which  passes  the  whole 
legal  interest,  and  the  persons  to  whom  it  is  made  become  trus- 
tees for  the  purchaser,  and  there  is  no  analogy  between  such  a 
case  and  the  surrender  of  and  admission  to  copyholds  of  inherit- 
ance (a). 

As  a  surrenderee  of  copyholds  has  no  legal  title  until  admission, 
it  is  usual  in  the  case  of  an  absolute  surrender,  to  apply  to  be 
admitted  at  the  court  at  which  the  surrender  is  made  ;  and  if 
made  out  of  court,  then  at  the  next  general  court ;  and  where 
the  purchaser,  iirom  a  desire  to  surrender  the  estate  by  way  of 
mortgage  or  otherwise,  would  be  inconvenienced  by  the  delay 
of  his  admittance,  he  is  allowed,  by  the  general  custom  of 
manors,  to  call  a  special  court. 

Should  a  purchaser,  who  has  taken  a  surrender,  die  before 
admittance,  his  heir  might  claim  to  be  admitted  a^  hy  de- 
scent (h)  \  but  he  would  be  compellable  to  give  effect  to  any 
devise  or  other  disposition  made  by  the  ancestor  of  the  equitable 
estate  (c\ 

The  power  of  the  lord,  or  the  chief  steward  of  the  manor, 
or  his  deputy,  to  admit  a  person  into  the  tenancy,  has  already 
been  discussed  ;  and  with  respect,  therefore,  to  the  mere  form 
of  admission,  considered  as  a  compulsory  act,  it  may  only  be 
necessary  to  observe,  that  the  lord  is  not  bound  to  admit  inca- 
pacitated persons,  as  aliens,  outlaws,  &c.,  or  persons  not  able 
to  perform  the  usual  services  of  fealty,  suit  of  court,  &c.,  as 


(a)  A  sarrender  of  the  above  na- 
ture is  to  be  assimilated  to  a  sur- 
render of  copyholds  for  lives  to  the 
lord^  to  the  intent  that  he  may  re- 
grant  to  a  purchaser^  for  his  own  life^ 
or  for  a  life  or  lives  to  be  named  by 
him,  which  surrender  vests  the  copy- 
hold estate  in  the  lord,  upon  an  im- 
plied trust  to  r^;rant  the  same  to  the 
purchaser. 

(6)  Blunt  V.  Clark,  2  Sid.  61. 
Gilb.  Ten.  220,  288.  Rob.  Gav.  b.  1. 
p.  128.  [3d  £d.3  Coot.  Moore'i  case. 


1  Roll.  Abr.  Disc  (J.)  pi.  9.  But  on 
this  question  see  Vaughan  St  Alkims, 
'5  Burr.  2786.  We  have  seen  that, 
by  the  custom  of  some  manors,  the 
grantee  of  a  customary  estate  passing 
by  deed  or  surrender,  must  be  ad- 
mitted in  the  lifetime  of  the  grantor, 
ante,  p.  30. 

(c)  This  is  clearly  so  in  the  case 
of  a  purchaser,  but  it  is  not  every 
equitable  interest  that  is  devisable. 
fVainetmghi  v.  ElweU,  1  Madd.  Rep. 
627. 
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corporate  bodies  (a)  ;  or  to  admit  a  tenant  according  to  the  ex- 
press terms  of  a  surrender,  when  it  is  contrary  to  the  legal 
forms,  or  prejudicial  to  the  lord's  interest  (b)  ;  for  instance,  if 
the  surrender  be  to  A.  for  his  life,  mtJumt  impeackment  of 
waste,  the  lord  need  only  admit  A.  for  his  life,  omitting  the 
words  making  him  dispunishable  for  waste. 

The  customary  form  of  admittance  should  be  strictly  pur- 
sued, as  any  deviation  would  probably  be  fatal  at  law,  though 
open  to  reUef  in  eauity,  if  there  were  a  suflBdent  consideration 
to  induce  the  court  to  interpose  (c). 

A  symbolical  investiture  was  adopted  at  a  very  early  period, 
and  was  not  unusual  even  in  grants  of  freehold  property.  The 
more  ordinary  symbol  of  possession  is  a  rod,  wand,  or  verge, 
and  hence  copyholders  are  frequently  denominated  '  tenants  by 
the  verge.' (rf) 

At  the  first  general  court,  after  the  death  of  a  copyholder 
is  known  to  the  homage,  it  should  be  presented,  and  if  personal 
notice  has  not  been  served  on  the  customary  heir  by  the  stew- 
ard, calling  upon  him  to  take  admission,  which  should  be  done 
if  possible  (e),  and  if  the  heir  or  his  place  of  abode  be  unknovm, 
so  that  such  notice  could  not  be  served  immediately  after  the 


(a)  Co.  Lit.  66,  b.  2  Lord  Raym. 
864,  in  Tonkin  v.  Croker.  1  Watk. 
on  Cop.  242.  Ante,  p.  J  32. 

(6)  Car  V.  Ellison,  3  Atk.  75. 
Post.  tit.  'Contingent  Remainders.' 
Nor  18  tHe  lord  bound  to  admit  a 
person  until  the  stamp  duties  and 
steward's  fees  are  paid.  See  48  G. 
3.  c.  149.  8.  34.  in  the  Appendix. 

(c)  Aspye  V. ,  Cro.  Car.  597- 

1  Watk.  on  Cop.  262. 

(</)  Co.  Lit.  6L  a.  Sometimes  a 
straw  is  used  as  the  symbol  of  pos- 
session. Co.  Cop.  8. 39.  Tr.  87- — Mr. 
Watkins,  [1  vol.  on  Cop.  p.  261,3 
says,  *^  the  symbol  was  generally  ar-> 
"  bitrary,  and  often  of  the  most  ex^ 
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travagant  nature :  a  sword,  a  lance, 
a  knife,  a  glove,  the  key  of  a  church, 
and  even  a  drinking  cup,  or  a  lock 
of  the  grantor's  hair,  was  adopted 
as  the  symbol  of  possession.  The 
rod,  staff,  or  verge,  however,  was 
the  most  common ;  and  which  most 
probably  was  no  other  than  that 
borne  by  the  officer  of  the  court, 
and  consequently  always  at  hand : 
though  its  origin  indeed  had  been 
deduced  from  a  more  ancient  and 
sacred  source.  (See  Stuart's  View 
of  Soc.  in  Eur.  b.  1.  &  2.  s.  4.  p. 
289.  4to.  Ed.)." 
(e)  See  Doe  &  Trueman,  post* 
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oourty  the  first  proclamation  should  be  made  for  the  heir,  or 
other  person  *'l«iining  title  to  the  land  whereof  such  copyholder 
died  saaed^  to  come  in  and  be  admitted ;  and  if  no  person 
should  attend  and  make  out  a  daim  to  admission,  the  proclama- 
tion most  conclude  with  a  direction  for  a  second  proclamation 
to  be  made  at  the  neff,  general  court ;  at  which  court  the  se- 
cond iMPOclamation  is  to  be  made  accordingly,  and  in  case  no  right 
to  admisflon  is  then  shown,  it  should  direct  a  third  proclama- 
tion to  be  made  at  the  succeeding  general  court ;  and  at  such 
court  a  third  proclamation  is  to  be  made,  and  if  no  claim  is 
then  established,  a  precept  should  be  issued  by  the  lord  or 
steward  to  the  bailiff  of  the  manor,  to  seise  the  lands  into  the 
lord's  hands  for  want  of  a  tenant  (a).  Proclamations  of  this 
nature  are  in  inutation  of  the  feudal  law,  by  which  the  feud 
was  lost,  unless  the  hdr  appeared  within  a  year  (b). 

The  presentmont  and  proclamation  may  be  general,  and  need 
not  mention  the  name  of  the  person  to  be  admitted,  though 
known,  nor  specify  the  particular  estate  of  which  the  tenant 
died  s^sed ;  nor  is  it  necessary,  in  order  to  seise  quausqme,  to 
pro^e  the  prodamations  mca  voce  (e). 

In  the  case  of  Doe  &  Jenmep  (d).  Lord  EUenboraugk  said 
^  And  thougb  as  the  object  of  the  presentment  is  for  the  in- 
formation and  instructicm  of  the  lord,  it  would,  in  respect  of 
him,  be  better  to  mention  the  person  who  ought  to  come  and 
be  admitted,  when  known ;  yet,  in  respect  to  the  heir  or  re- 
mainder-man, this  is  not  the  purpose  of  the  presentment,  nor 
are  the  proclamations  intended  to  inform  persons  of  thdr  titles, 
but  to  give  notice  to  those  who  have  a  right  to  be  admitted, 
that  the  tenancy  is  vacant,  and  that  the  lord  requires  of  those 
who  are  intitled  to  take  upon  them  the  tenancy. 

>Mien  the  bar  or  devisee  appears  in  court  to  be  admitted. 


(•)  See  the  fbnas  of  Preseatment,  S31-2. 

Pit^dsmstioBa,  and  Pireoept,  in  tlie  (c)  Dtoe  &  HdZitfr,  3  T.  R.  164.  n. 

Appendix.  (a.)    Bat  we  Scrqggs  96. 

(A)  Wright's  T^n.  198.  OOb.  Ten.  {(£)  5  Ewt  539. 
449*  n.  lOa    1  Watk.  on  Cop.  930^ 
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either  personally  or  by  attorney,  the  formalities  of  proclamation 
are  said  to  be  unessential  (a) ;  but  it  is  customary^  and  very 
proper^  to  proclaim  the  vacancy  at  the  door  of  the  court,  in  all 
cases,  in  order  that  any  person  disputing  the  right  of  admission 
may  come  forward,  and  state  the  grounds  of  his  claim  to  fill 
the  vacant  tenancy. 

It  has  been  very  recently  adjudged  in  the  court  of  B.  R., 
that  if  ^notice  to  attend  at  a  court  and  be  admitted,  be  not 
served  personally  on  the  heir  of  a  deceased  copyholder,  or  left 
iEit  his  usual  place  of  abode,  and  which  would  be  suflScient  to 
entitle  the  lord  to  seise  without  any  proclamation,  4here  is  b# 
distinction,  as  to  the  course  to  be  pursued  by  the  lord  for  ob« 
taining  possession  of  the  estate,  between  an  absolute  seisure  for  a 
forfeiture  under  a  special  custom,  and  a  seisure  quousque  where 
no  such*€Ustom  -prevails ;  hut  that  there  must  be  three  proclam- 
ations'in  either  case,  and  that  they  must  be  made  at  oonseoutive 
courts*  (b).     It  •was,  however,  considered  by  Mr.  Justice  Bayley, 
in  the  above- case  of  Doe  &  Trueman,  that  the  seisure  qwmsque 
is  rather  in  the  nature  of  process  at  the  instance  of  the  lord, 
by  way  of  cape  or  distringas,  to  compel  an  appearance  by  the 
heir,  than  on  a  forfeiture,  so  that  there  appeared  to  be  no  ob- 
jection to  the  succeeding  lord  (c)  going   on  to  complete  -the 
proceedings  which  had  been  begun  in  the  time  of  the  preceding 
•lord,  to  compel  an  appearance.     And  Lord  Tenterden,  C.  J., 
in  the  judgement  given  by  him  upon  the  second  argument  of 
that  case,  observed,    ''  The  proclamations  at  the  lord's  court 
are  substituted  for  ithe  notice  which  ought  to  be  given  to  the 
•heir,  if  inown,  that  the  tenancy  is  vacant.     The  proceeding 
bears   some   analogy  to  proceedings  in  outlawry,  to  compel 
^a  party  to  appear  in  ^x)iirt  to  answer  the  complaint  of  another. 
In  such  a  proceeding,  the  sheriff  is  commanded  by  the  exigi 
facias  to  cause  the  defendant  to  be  required  from    county 
court  to  .county  courts  or  from  busting  to  busting,  if  in  Lon- 

(o)  1  .Watk.  on  Cop.  239.  (c)  He  was  a  devisee  of  the  manot. 

{h)  Doe  d.  Bofoer  v.  Trveman,  1      See  this  case,  post.  tit.  "  Farfeiiure.*' 
Bern.  Sc  Adolp.  736. 
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don ;  and  it  has  been  held,  that  prodamations  should  be  made 
at  five  soooesfiiYe  ooontj  courts  or  hustings,  for  that  a  time 
oonnnenoed  ought  to  be  continued  without  intermission.  So, 
in  proceedings  against  bail,  where  there  are  two  writs  of  sdre 
faeiag,  and  two  returns  of  nikil,  the  seocmd  scire  Jbcias  must 
be  tested  on  the  return-day,  or  if  by  original,  on  the  qiuurto  die 
pa$t,  of  the  first.  It  seons  to  us  to  be  reasonable,  that  a  simi- 
lar rule  should  s^ply  to  copyhcdds.  It  may  be  that  the  party 
to  be  admitted  may  watdi,  after  proclamation  made  at  one 
court,  to  see  if  anything  fiirtiier  takes  place  at  the  next,  and,  if 
not,  he  may  think  the  proceedings  are  abandoned'' ;  and  his 
loidshqp  added,  "  there  appears  no  sound  distinction  between 
prodamatioDsin  cases  of  seisure  for  aforfeiture,andproclamatidi» 
far  aeishig  a  copyhold  qwmsquer 

As  the  hdr,  evoi  if  of  full  age,  is  not  bound  to  take  admit- 
tance until  his  ancestor's  death  has  been  presented,  and  pro- 
damations hare  been  made  (a),  or,  at  least,  until  be  has  been 
perscmally  served  with  notice  to  appear  in  court  (6),  it  follows 
that  the  lord  may  firequentiy  be  kept  out  of  his  fine  for  a  very 
IcHig  period ;  but,  on  the  other  hand,  the  lord  would  not  be 
compellable  to  account  for  the  rents  of  the  estate  received  by 
him  during  his  possesion,  upon  a  seisure  made  qwmsque  (e). 

It  has  been  dedded,  that  if  the  heir  be  beyond  sea  at  the 
time  of  the  descent,  and  of  the  prodamations,  he  is  not  bound 
by  a  custcMU,  that  the  land  should  be  forfeited  for  not  coming 
after  three  prodamations  (d) ;  but  if  the  heir  leave  the  king- 
dom after  the  first  proclamation,  or  perhaps  at  any  time  after 
the  descent,  unless  it  be  evident  that  he  had  not  notice  of  the 
vacancy,  he  is  bound,  as  it  would  seem,  by  such  a  custom  (e). 


(a)  Kitch.  246.    Rmmm^  Sc  Eve,  {d)  UnderkiU&  KAey,  sap.  King 

1  Leo.  100.     Amdersom  &  Ha^mard,  ▼.  DiilUion  or  DUUngion,  Garth.  42-3, 

3  lb.  221.  S.  C.  4  lb.  30.  Sir  Riek-^  1  Freem.494.  Eitch.246.  And  see  tbe 

ard Leckford's  case,  8Ca  99  b.  S.  C.  other  aathorities  ante.  p.  30,  n.  (a). 

{UnderUU & Kdsey,) Cra.  J9c2a6.  {e)  Sir  Richard  Lechfards  case, 

(6)  Doe  &  Trueman,  ubisup.  8  Co.  100.  b.     WhilUm  &  WiUumu, 

(c)  C^iNlcrAitf  V.  iSTefaey,  sap.   See  Cro.Jacl01.  1  Watk.  on  Cop.  238. 

OUb.  Ten.  231.  lb.  n.  161.  Walk.  GUb.  Ten.  SSfr-l.  lb.  a.  lOl. 
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Neither  the  preflentment  of  the  forfeiture^  nor  the  entry  or 
seisure  of  the  lord  need  be  proved  (a),  so  that  a  written  pre- 
cept to  seise  does  not  appear  to  be  necessary  in  any  case  (b). 

A  custom  to  seise,  as  forfeited,  if  not  claimed  after  three 
proclamations,  or  within  a  yeftr  and  a  day,  (and  which  has 
been  said  to  be  a  good  custom  (c),)  would  not  be  binding  on  a 
person  under  disability,  as  an  infant  or  feme  covert,  any  more 
than  on  the  heir  beyond  sea  (d). 

It  is  very  essential  to  observe,  that  in  the  case  of  co-heiresses, 
the  lord  can  only  seise  the  particular  share'  in  respect  of  which 
no  claim  to  admission  shall  be  made  (e),  and  that,  as  the  ne- 
glect of  coming  in  to  be  admitted  is  not  a  cause  of  forfeiture, 
without  a  special  custom,  the  lord  can  enter  and  retain  posses- 
sion only  quousque  the  heir  demands  admission  {f)* 

In  these  instances  great  care  should  be  taken  by  the  steward 
to  avoid  a  general  and  unqualified  seisure,  which  would  vitiate 
the  whole  proceedings,  as  they  are,  as  in  outlawry,  ^trictissimi 
juris ;  therefore,  where  the  entirety  was  seised  absolutely  by 
the  lord,  one  of  the  co-heiresses  being  a  feme  covert,  and  pro- 
tected from  forfeiture  by  the  statute  of  9  Geo.  1.  c.  29  {g),  the 
customary  heirs  recovered  in  ejectment  against  the  grantee  of 
the  lord ;  which  verdict  was  confirmed  by  the  court  of  King's 
Bench,  upon  a  case  reserved  at  the  trial :  the  court,  however, 
expressed  an  opinion,  that  the  intention  to  seise  qiumsque  might 


(a)  Bull.  N.  P.  107,  cites  Fders 
^ex  dem.  Episc.  Winion  v.  Mills  et  al. 
per  Tracy,  Surry  1707«  And  see 
Benson  v.  Strode,  2  6bo.  152.  But 
see  1  Keb.  287,  Lord  Salisbury's 
case. 

(6)  Trolier  y.  Blake,  2  Mod.  229. 

(c)  See  Stomel  v.  Lord  Zouch, 
Plowd,372.   Gilb.  Ten.  230. 

(d)  Kitch.246.  Gilb.  Ten.  230-1. 
And  see  King  v.  Dilliston,  and  other 
cases,  ante,  pp.  30.  n.  (a.),  354.  n. 
(d.) ;  bot,  according  to  the  opinion  of 


C.  B.  Gilbert,  such  a  custom  would 
bind  a  feme  covert.  Ten.  231. 

(e)  Doe  d.  Tarrant  &  others  v.^ 
Hellier  &  others,  3  T.  R.  171-2. 

(/)  Earl  of  Salisbury's  case,  I 
Lev.  63.  S.  C.  (Pateson  v.  Danges)^ 
1  Keb.  287.  Titus  v.  Perkins,  Skin. 
250,  &c.  King  v.  Dilliston,  sup.  Roe 
d*  Ashton  v.  Hulion  &  others,  2  Wila. 
162.  Doe  &  Hellier,  sup. 

(g)  Repealed  by  1  W.  4.  c.  65, 
and  its  provisions  re-enacted  witk 
amendments.   See  Append. 
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have  been  explained  by  other  acts,  but  that  the  subsequent  grant 
of  the  lord  clearly  showed  that  he  meant  to  seise  absolutely  (a). 

In  the  above  case  of  Doe  8c  HeUier,  the  deceased  copyholder 
had  levied  a  fine  which,  from  the  description  of  the  estates, 
comprehended  his  copyhold  as  well  as  freehold  property,  and, 
on  the  part  of  the  defendant,  (the  grantee  of  the  lord,)  it  was 
contended,  that  by  levying  the  fine  an  absolute  and  incur- 
able forfeiture  was  incurred,  but  the  court  inclined  to  the 
opinion,  that  the  statute  of  limitations  [21  Jac.  c.  16^  made 
it  necessary  that  the  lord  of  a  manor  should  enter  for  a  for- 
feiture within  twenty  years. 

•  The  bailiff,  on  executing  the  precept,  should  require  the  oc- 
cupier, to  attorn  tenant  to  the  lord,  but  he  would  not  be  justi- 
fied in  using  force  to  obtain  possession  of  the  estate  (V)  ;  and 
if  resistance  be  made  to  the  execution  of  the  precept,  the  lord 
may  maintain  ejectment  (c). 

If  the  heir  or  other  person  intitled  to  admission  be  an  infant, 
or  feme  covert,  or  lunatic,  the  provisions  of  the  act  of  1  Will. 
4.  c.  65,  should  be  pursued ;  but  the  act  is  not  imperative  on 
the  lord,  when  admission  is  not  required  on  the  part  of  the 
guardian,  attorney,  or  committee  of  the  party  under  dis- 
ability {d). 

The  observations  of  Lord  Bldon,  in  the  above  case  of  Ke9^ 
sington  &  Mansell,  claim  the  particular  attention  of  every 
court-keeper,  and  suggest  the  propriety,  whenever  a  power  of 
appointment  is  created  under  a  surrender  of  copyholds,  of  his 
assuming  that  the  power  has  not  been  exercised,  until  an  ap- 
pointment is  proved  to  exist. 

When  an  admission  is  required  in  the  case  of  an  infant, 

(a)  Ube  &  HeUier,  ubi  sup.  HelUer,  sup. 

(b)  3  Leo.  99.  ca.  142.  The  act  of  9  Geo.  1.  was  oonfined 

(c)  Patesony.Danges  {Lord  Salis»  to  infants  and  femes  covert,  daiming 
bury's  case),  1  Keb.  287*  Lex  Cust.  by  descent  or  surrender  to  will,  but 
17.  the  I  W.  4.  is  general,  as  to  infuits, 

{d)  Lord  Kensington  y.  Mansell,  femes  covejt,  and  lunatics,  intitled 
13  Ves.  240.  See  this  case  fully  by  descent  or  surrender  to  will,  «r 
stated,  ante,  p.  220,  et  seq.     Doe  &     otherwise. 
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whether  claiming  by  descent  or  surrender  to  will  or  otherwise, 
it  is  the  infant  by  his  guardian,  and  not  the  guardian  himself, 
that  is  to  be  admitted  tenant  to  the  lord  {a). 

The  customary  heir  of  a  copyholder,  being  a  complete  te- 
nant before  admittance  against  all  persons  but  the  lord,  may 
enter  and  take  the  profits,  and  maintain  trespass,  and  bring 
ejectment,  without  having  been  admitted  (J),  and  even  sur- 
render on  payment  of  the  lord's  fine  (c),  and  after  his  admit- 
tance he  may  bring  trespass  against  the  lord  (d) ;  but  before 
his  admission  the  heir  is  not  intitled  to  be  sworn  on  the  ho- 
mage, nor  can  he  maintain  a  plaint  in  the  nature  of  an  assise  (e) ; 
and  these  incapacities  before  admittance  influenced  the  decision 
of  the  court  of  King's  Bench,  in  the  application  for  a  mandamus 
to  compel  the  lord  to  admit  the  customary  heir,  in  the  case  of 
The  King  v.  The  Master,  &c,  of  the  Brewers'  Company  {/), 


(a)  Co.  Cop.  8.  56.  Tr.  128.  1 
Watk.  on  Cop.  272.  Stat.  1  W.  4. 
€«  65.  Poet,  tk* '  Gnardianship.' 

(6)  Brown's  case^  4  Co.  22.  b. 
Clarke  v.  Petinifather,  4  Co.  23.  b. 
Co.  Cop.  s.  41.  Tr.  94.  Kitch.  119, 
120.  Brown  v.  Dj/er,  11  Mod.  73, 
99.  Knight  v.  Fortipan,  Cro.  Eliz. 
90.  Bullock  V.  Bibler,  Mo.596,  Poph. 
39.  Frosel  v.  Welsh.  Cro.  Jac.  403. 
S.  C.  1  Roll.  Rep.  411.  S.  C.  Godb. 
268.  S.C.  3  Bulst  214.  Stephens  v. 
Bailtf,  Nel.  Ch.  Rep.  107-  York  & 
Allein,  Lane  20.  Rumney  &  Eve*s 
case,  1  Leo.  100.  Dancer  v.  Evett,  1 
Vem.  392.  Simson  v.  Gillion,  Noy 
172.  3  Lev.  327.  1  Corny.  241.  1 
Mod.  120.  The  King  v.  Renneit,  2 
T.  R.  198.  Doe  &  He/^iVr,  3  T.  R. 
169.  Cowp.  741.  Bull.  N.  P.  108. 
Ballan tine's  Ed.  t>f  Runnington  on 
Eject.  390.     . 

(c)  Brown's  case,  sup.  Co.  Cop,  8. 
41.  Tr.  94.  Kitch.  162.  Brown  v. 
^y^9  ^UP'    Joyner  v,  Lambert,  Cro. 


Jac.  36.  Colchin  v.  Colchin,  Cro. 
Eliz.  662.  WiUon  v.  WeddeU,  Yelv. 
145.  S.  C.  Brownl.  143.  3  Lev.  327. 
1  Corny.  241.  Morse  v.  Faulkner,  1 
Anst.  13.  1  Watk.  on  Cop.  245, 
cites  also  Dalrymple,  F.  P.  ch.  6.  s. 
3.  pp.  252-3.  Ante,  pp.  154,  171. 
330,  331. 

(d)  Co.  Lit.  60.  b-  1  Watk.  on 
Cop.  45.  And  see  Scott  v.  Keitlewellj 
19  Ves.  335.  n.  Ante,  p.  214. 

(e)  Co.  Cop.  s.  41.  Tr.94.  Kitch. 
118, 119.  5  East  532.  And  see  Gilb. 
Ten.  287,  who  adds  "  but  it  seems 
he  may  have  assise  of  mort  d'ancestor 
upon  his  ancestor's  admittance."  This, 
however,  would  appear  to  be  an  er- 
roneous deduction  from  the  rule  that 
the  heir  before  admittance  may  take 
the  profits,  and  have  his  action  at  the 
common  law  upon  the  possession  of 
his  ancestor.  Kitch.  119. 

(/)  3  Barn.  &  Cress.  172.  S.  C. 
4  Dow.  &  Ry.  492.  And  see  Mason 
V.  Day,  Gilb.  Eq.  Ca.  77- 
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It  would  seem  that  a  customary  heir  who  is  refused  admit- 
tance,  will  be  ter-tenant  against  the  lord,  though  the  lord 
lose  his  fine  (a).  So  also  will  the  widow  of  a  copyhdder, 
where  admittance  to  free  bench  is  requisite  by  the  custom,  and 
she  has  challenged  her  right  to  admittance  (b). 

And  in  Doe  d.  Burrell  y.  Bellamy  &  another  (c),  Bellamy, 
the  lord  of  the  manor,  having  seised  after  the  usual  prodama- 
tions  for  the  heir  to  come  in  and  be  admitted,  and  afterwards 
demised  the  land  to  the  other  defendant,  the  heir  applied  to 
the  steward  to  admit  him,  and  upon  his  refiisal  to  do  so  in  the 
absence  of  the  lord,  the  heir  brought  his  ejectment,  and  had  a 
verdict ;  and  on  a  motion  in  the  court  of  King's  Bench  to  set 
the  verdict  aside,  on  the  ground  that  the  lessor  of  the  plaintiff 
should  have  tendered  himself  at  one  of  the  lord's  courts,  the 
rule  was  refused  ;  Dumpier,  J«,  observing,  that  what  had  been 
said  by  the  steward  was  a  dispensation  with  the  plaintiff's  at- 
tendance at  the  lord's  court. 

The  admittance  b  merely  as  between  the  lord  and  tenant  {d) ; 
if,  therefore,  the  customary  heir  should  die  before  admisaon, 
his  heir  might  enter  {e),  and  such  death  will  not  prevent  the 
widow  from  being  endowed  (y),  nor  the  husband  from  being 
tenant  by  the  curtesy  (jg) ;  and  we  have  seen,  that  if  the  heir 
die  after  having  entered,  there  shall  be  a  possessio /ratris, 
even  before  admittance  (Ji).  « 

A  disseisee  of  copyholds  must  enter  before  he  can  surrender, 
but  as  he  continues  the  lord's  tenant,  notwithstanding  the  dis- 
seisin, his  re-admittance  on  entry  is  unnecessary  (i). 

It  is  only  by  special  custom,  I  conceive,  that  the  lord  can 
compel  a  surrenderee  to  come  in  and  be  admitted,  as  the  tenancy 
continues  full  by  the  surrenderor  (h),  the  surrenderee  until  ad* 

(a)  1  Corny.  246.  (/)  Ante,  p.  94. 

(6)  Jurdm  &  Stone,  Hatt.   18.  (g)  Ante,  p.  98. 

Ante,  p.  95.  (A)  Ante,  p.  57*    And  gee  Watk. 

(c)  2  Man.  &  Selw.  87.  on  Desc  69. 

\d)  Knight  v.  Bate,  Cowp.  741.  (t)  Ante,  p.  169. 

(e)  Clarke  &  Pennif other,  4  Co.  (it)  Ante,  p.  172-3.     1  Watk.  oo 

23.  b.  Cop.  237>  241.    But  see  iU.  291. 
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mittanoe  having  neither/w  in  re  nor  jus  ad  rem  (a) ;  though,  by 
custom  (b),  the  lord  may  seise  af)ter  three  proclamationsj  if  the 
surrenderee  should  not  appear,  in  the  same  manner  as  in  the 
case  of  an  heir,  but  the  neglect  of  the  tenant  for  life  or  years, 
will  not  prejudice  those  in  remainder  (c) ;  nor  will  such  a  cus- 
tom bind  an  infant,  a  feme  covert,  or  an  heir  beyond  sea  (d). 

No  notice  whatever  can  be  taken  by  the  lord  of  a  mere  co- 
venant to  surrender,  though  he  is  bound  to  admit  the  assignee 
of  a  covenantee,  under  a  surrender  made  to  such  assignee  by 
the  covenantor  (e) :  but  the  assignee  of  a  surrenderee,  I  con- 
ceive, cannot  compel  admission,  without  satisfying  the  lord  such 
fine  as  he  would  have  been  entitled  to  by  the  admission  of  the 
surrenderee,  especially  where  there  is  a  custom  in  the  manor, 
by  which  the  lord  might  compel  the  surrenderee  to  come  in 
and  be  admitted  (y  )• 

Every  person  capable  of  a  grant  by  copy  may  take  by  attor- 
ney (g).  And,  in  accordance  vnth  this  principle.  Lord  Ellen- 
borough,  in  the  case  of  Wymer  v.  Page  (h),  held  that  a  party 
might  appoint  an  attorney  for  the  purpose  of  suffering  a  reco- 
very, as  of  common  right,  unless  t  ere  was  an  express  custom 
to  the  contrary. 

But  the  lord  is  not  compellable  to  admit  by  attorney  (i),  ex- 


(fl)  1  Show  87.  3  Mod.  226. 
Payne  ▼.  Barker,  Orl.  Bridg.  23. 
Ante,  p.  171- 

(b)  As  to  the  effect  of  a  release  of 
right  from  the  surrenderee  to  the 
surrenderor^  when  such  a  custom 
exists^  vide  ante^  p.  243. 

(c)  Baspool  v.  Long,  Yelv.  1.  S.  C. 
Noy  42.  S.  C.  Cro.  Eliz.  879.  1 
RoU.  Abr.  568.  Ck)p.  G.  pi.  5.  6  Vin. 
Abr.  Cop.  (S.  c.)  pi.  8.  Sir  T.  Raym. 
404.  Raslal  v.  Turner,  Cro.  Eli«. 
598.  And  see  6  Vin.  Abr.  Cop.  (E. 
d.)pl.  11. 

{d)  King  y.  DiUisian,  1  Sho.  83. 
S.  C.  3  Mod.  221.  Ante,  p.  354. 


(e)  The  King  ▼.  the  Lord  of  the 
Manor  of  Hendon  &  his  Steward,  2 
T.  R.  484.  I  ToL  Watk.  on  Cop.  67- 
Ante,  p.  262. 

(/)  Ante,  p.  243. 

(g)  Co.  Cop.  8.  35.  Tr.  80. 

(A)  1  Stark.  9. 

(i)  Co.  Cop.  8.  35.  Tr.  80.  Co. 
Lit.  66.  b.  68.  a.  Ib.n.  5.  Combe's 
case,  9  Co.  76.  b.  Floyer  v.  Hedging" 
ham,  2  Ch.  Rep.  56.  It  was  held  in 
the  case  oiHUdyard  v.  S,  S,  Company 
6c  Keate,  2  P.  W.  77,  that  an  admit- 
tance upon  a  surrender,  made  by  vir- 
tue of  a  forged  letter  of  attorney, 
would  be  void. 


n 
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eept  in'  the  case  of  m  fnaae  eofert,  infiuity  or  bmatic  (a) ;  ami 
this  is  the  nateral  coosequeiioe  of  theTtde,  that  fealty  cannot  be 
dcme  by  attorney  (JH) ;  but  it  ii  osnal  to  dflmit  the  heir  or  surf* 
renderee,  m  deriaee,  by  attoniey,  and  not  to  put  the  party  to 
the  expense  of  appointing  one  by  deed  {c\  if  admittance  be  the 
only  object,  as  the  court  may  name  any  person  presatf  to  act  for 
him9andtoreceiYesa9nonlnsbehalf(^  ;  but  his  assent  must  be 
shown  by  payment  of  the  fine  aswased  by  the  lord,  or  othar  act. 
So  where  the  hdr  was  abaoad,  and  a  neighbour  came  and  was 
admitted  in  his  name,  and  the  heir  retnmed'  and  consented  to 
the  admittance  by  bringing  an  action  against  another,,  it  was 
held  to  be  a  good  adnnttance  {e). 

We  have  seen  that  before  admittance  a  surrenderee  cannot 
surrender,  even  if  the  surrender  to  him  has  been  presented, 
and  that  his  subsequent  admittance  will  not  make  a  surrender 
by  him  valid  by  relation  ;  and  that  the  steward's  acceptance  of 
a  surrender  from  an  unadmitted  surrenderee,,  is  not  an  implied 
admittance  of  him  (^). 

But  the  admittance  upon  a  valid  surrender  has  relation  to 
it,  so  as  to  defeat  all  memie  acts,  as  well  of  the  surrenderor  (g), 
as  of  the  lord  of  the  manor  (A) ;  and  so  as  to  enable  the  surren- 
deree to  recover  in  ejectment  upon  a  denuse  laid  between  the 
date  of  the  surrender  and  the  admittance,  and  it  will  be  suffi- 
cient if  the  surrenderee  obtain  admittance  at  any  time  before 
trial  (f)^ 


(id)  Ante,  p.  356. 

{b)  Post.  Ch.  VIII.  Co.  Ck)p.  s-  35. 
Tr.80. 

(r)  See  Combers  case,  ubi  sup. 

{d)  But  note  C.  B.  GUberi  [Ten, 
2523*  sajs,  '^  It  18  said  to  be  resolved 
that  a  copyholder  cannot  surrendep 
by  attorney,  without  deed,  [Pract. 
Reg.  1363>  but  he  may  be  admitted 
by  attorney  without  deed.  Qu«re  of 
this?" 

if)  Blunt  T.  Clark,  2  Sid.  61-2. 


lb.  6  Vin.  Cop;  (M.  b.)  pi.  5.  Oilbi 
Ten.  285. 

(/)  Ante,  pp.  170,  171.  Poil. 
*  Admittance  by  Implication.' 

(jg)  BensoH  v.  Scoit,  Carth.  27a 
S.  C.  3  Lev.  385. 

(A)  Grantham  v.  Copley  et  aL  2 
Saund.  422. 

(t)  Hddfatt  d.  WoolUmu  v.  dlap^ 
ham,  1  T.  R.  600.  Doe  d.  Benmirngtm 
v.  Hail,  16  East  206. 
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If  the  surrenderee  be  in  possession^  he  may  maintain  trespass 
before  admittance,*  being  a  possessory  action  (a),  but  before  his 
entry  trespass  could  only  be  maintained  by  the  surrenderor  (6) ; 
yet,  after  admittance  of  the  surrenderee,  he  may  have  an  action 
ef  debt  of  all  the  rent  (c). 

The-  heir  of  an  unadmitted  surrenderee,  and  the  devisee  of  an  ^z^*.-  y^  t, 
unadmitted  devisee,  have  no  title  at  law  before  admission,  the  ^*^^^'  ^'-' 
legal  title  remaining  in  the  surrenderor  in  the  first  case,  and  in 
the  heir  of  the  first  testator  in  the  second ;  but  there  is  this 
distinction  in  the  efl^ct  of  their  admittance,  in  favour  of  such 
customary  heir,  namely,  that  his  admission  has  relation  to  the 
surrender,  equally  with  the  admittance  of  the  surrenderee  him- 
self, but  the  admission  of  the  devisee  of  an  unadmitted  devisee, 
gives  no  legal  title  without  a  suYrender  from  the  heir  of  the  first 
testator ;  the  latter  point  was  established  in  Doe  d.  Vernon 
V.  Vernon  &  others  {d),  which  was  an  action  of  ejeetment  arising 
out  of  the  residuary  devise  in  the  will  of  nomas  Earl  of  Strqf- 
ford  already  briefly  stated  {e\    And  the  court  observed,  that  the 
daughter  of  the  Earl  of  Strafford  never  was  in  fact  admitted  un- 
der the  devise  made  by  her  fiither  pursuant  to  a  surrender  to  the 
uses  of  his  will,  and  held,  that  her  devisee,  although  admitted  te- 
nant to  the  lord,  could  not  be  in  a  better  situation  than  herself,  as  ^ 
such  admittance  had  no  relation  to  the  last  legal  surrender,  and            ^- 
could  not  give  the  party  admitted  a  title,  but  merely  clothed 
him  with  a  legal  title  to  the  possession,  if  he  had  before  a  legal    » 
title  to  the  estate ;  and  that  supposing  him  to  have  an  equity  {J\ 

a  court  of  law  could  not  help  him. 

'     «  » 

The  above  case  of  Doe  &  Vernon^  more  particularly  shows 

(a)  Holdfast  8c  Clapham,  ubi  sup.  firgt  devisee  might  claim  to  be  ad*  t.   ^ , 

(.b)  Berry  v.   Greene,  Cro.  Eliz.  mitted,  although  the  lord  could  not  ^  ' 

349.  Ante,  p.  173-  compel  him.  ^ 

(.<?)  Collins  V.  Harding,  Cro.  Eliz.  (e)  See  -Roe  d.  Condly  v.  Vernon 

6(J6,  622.    Mo.  544.    13  Co.  57^  &  Vyse,  ante,  p.  194. 
Lane  33.  (/)  See  Wainewrigkt  v.  Eltvell, 

{d)  7  East  9.    But  I  apprehend,  1  Madd.  634.    Ante  p.  332^ 
in  Bttch  a  case^  that  the  heir  of  the 
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tlie  pnpnttf  cf  eatrfiBAing  m  dedaction  of  legal  title  to  every 
copjlKild  on  the  fine  of  the  ooort  rolls,  which  is,  indeed,  in  every 
imtitiTpj  the  best  criterion  for  the  guidance  of  the  lord  or  stew- 
sd,  when  he  artfrtmns  a  doubt  as  to  the  rights  of  diflferent 
puties ;  here  it  is  seen,  that  the  chain  of  l^al  title  was  broken 
fipom  the  smicndei  to  the  use  of  the  Earl  of  Stri0brd*s  will,  the 
next  act  on  the  nAs  4xi  the  manor  being  an  admittance  of  the 
dcTisee  of  a  peison  not  in  the  sdsin;  and  when  a  court  of  equity 
dioQld  have  obliged  the  hdr  of  the  Earl  of  Strafford  to  surren- 
der to  sndi  devisee,  then,  and  not  before,  the  legal  tide  would 
be  Rgnlariy  deduced  on  the  ndls. 

An  appHratinn  to  a  court  of  equity  is  generally  thought  to 
be  absohortdy  necessary,  when  the  h^  refuses  to  give  eflfect  to 
die  intention  of  the  anoestcMr;  for,  although  a  manor  court  is  to 
some  pnrpoaes  a  court  of  equity  as  well  as  law,  yet  it  does  not 
possess  die  powos,  by  whidi  the  superior  courts  may  compel  a 
trustee  to  unite  the  legal  estate  to  the  equitable ;  but,  accord^ 
ing  to  the  case  in  1  Leo.  (a),  if  the  copyholder  should  not  obey 
the  decree  of  the  manor  court,  it  is  in  the  power  of  the  lord  to 
sase  and  admit  the  rightful  tenant. 

It  has  long  been  settled,  that  the  admittance  of  the  tenant 
for  life  or  years,  is  the  admittance  of  all  in  remainder,  so  as  to 
vest  the  estate  in  them,  and,  therefore,  that  the  interest  of  a 
reoudndw-man  is  the  subject  of  a  sunender(6Y^  But  it  is  to 
be  ohsenred  that  the  admittance  of  a  tenant  fc^lue  creates  only 
a  sei^  in  law>  and  not  the  seisin  requirea  by  Uie  statute  of 
(c),  that  bdng  an  actual  seisin  or  possession  by  taking 


(«)  P.  9.  OL  2.  Ante,  p.  119.  120.  3  Keb.  263^  329.  1  Vent.  260. 

(6)  See  tbe  cnsco,  «ate,  p.  169.  Bmmes  r.  Ck^rke,  3  Ler.  308.    Earl 

(a.  a.)    Vide  abo  JMI  &  Bigdem,  fdBmtky.Abmty,!  Buit.2M.  CWp. 

MivSSa    BroM'f  case,  4  Co.  23. b.  713.   Doe d.  fVkUhread r.  Jemuy,  5 

FiickTs  cne,  lb.  23.  a.    Ammceime  t.  East  522.  7  East  22.  Lord  Kemtimg^ 

Jm»c€lme,  Cro.  Jae.  31.    /ainlni  ^  Hm  r.  Mamteii,  13  Ves.  246,  253. 

Shme,  Hutt.  la     Wanopp  r.  AMI,  But  see  Co.  Cop.  s.  56.   Tr.  130. 

5  Mod.  306.    BhcHorm  V  Baimore  GOb.  Ten.  ]63, 194. 
•r  BUKthoromgk  9t  Mcrs  ▼.  Grmva  (c)  32  Hen*  &  e.  2. 

6  9ikers,  9  Ley.  107-  /  Mod.  109, 
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the  esplees ;  so  that  the  seisin  of  the  tenant  for  life  is  not  that 
of  the  remainder-man  (a). 

The  surrenderee  of  the  particular  tenant^  and  also  the  heir  or 
surrenderee  of  a  remainder-man  or  reversioner^  must  be  ad- 
mitted (b). 

And  a  custom  for  tenants  in  remainder  to  come  in  and  be 
admitted,  and  pay  a  fine,  has  been  held  to  be  good  (c). 

If  a  copyholder  surrender  to  particular  uses  which  determine, 
even  if  he  part  with  his  whole  estate,  limitting  the  reversion  in 
fee  to  himself ;  or  if  he  surrender  on  condition,  and  the  condi- 
tion be  performed  by  the  surrenderor,  or  be  broken  by  the  sur- 
renderee, as  the  case  may  happen  to  be,  he  is  in  of  his  old 
seisin,  and  no  admittance  therefore  can  be  requisite  (d). 

But  if  by  the  surrender  to  uses  the  copyholder  take  back  a 
life  estate,  or  other  particular  interest,  then  I  apprehend  he  must 
be  re-admitted  to  give  effect  to  the  surrender  (e). 


Joint-tenants  are  seised  per  mie  et  per  tout,  therefore  the 
admission  of  one  is  the  admittance  of  all  of  them,  and  if  one  die 
or  release  to  the  others,  no  new  admittance  is  necessary  {/) ; 
and  this  because  of  the  jus  accrescendi  incident  to  an  estate  in 
joint-tenancy.    These  rules  apply  to  the  admission  of  one  of  se- 


(fl)  Widdowson  v.  The  Earl  of 
Harrington,  1  Jac.  &  Walk.  558. 

(fi)  Gypptfn  y.  Bunney,  Cro.  Eliz. 
504.  Mo.  465.  Auncdme  &  Auncelme, 
Cro.  Jac.  31.     Watk.   Oilb.  Ten. 

4I6-17.  (n.  77).    I>y.  137.  pi.  26. 

Fearne's  P.  W.  103. 

(c)  Brown's  case*  4  Co.  22.  b. 
Fitch's  csiBe,  lb.  23.  a.  Gyppyn  & 
Bunney,  sup.  Barnes  &  Corke,  3 
Lev.  306.  Doe  &  Jenney,  5  East  531. 
Gilb.  Ten.  194.  Dean  &  Ch.  of  iE/^^ 
Y.  Ca/ifco^/,  8  Bing.  448.  S.C.I  Mo. 
&  Scott,  633.  Post.  tit. '  Fine.' 

(d)  Margaret  Podger's  case,  9  Co. 
107.  a.     Bulleyn  6c  Graunt's  case,  1 


Leo.  175.  S.  C.  Cro.  Eliz.  148.  Co. 
Cop.  8.  56.  Tr.  129.  Thrusiout  d. 
Goner  v.  Cvnningkam,  2  Sir  W.  Bl. 
1046. 

(e)  Roe  d.  Noden  v.  Gr\ffUhs  or 
Griffils,  1  Sir  W.  Bl.  605.  S.  C.  4 
Borr.  1952. 

(/)  Co.  Cop.  s.  35.  Tr.  82.  lb. 
s.  56.  Tr.  130.  Co.  Lit.  193.  a.  318. 
a. ;  lb.  s.  286,  288.  Wase  v.  Pretty, 
Winch  3.  Mortimore's  case,  Het. 
150.  Oilb.  Ten.  289,  330.  Kitch. 
240.  Roe  d.  Ashton  v.  Hutton  & 
o^Aer*,  2  Wils.  162.  Ante,  pp.  169, 
170. 
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veral  devisees  in  tfust^  but  it  is  to  be  recollected,  that  if  one  re- 
fuse  to  act,  the  entire  legal  interest  will  vest  in  the  co-devisees  in 
trust  {a). 

Coparceners  are  but  as  one  heir  (V),  consequently  one  ad- 
mission will  suffice  for  all ;  and  they  may  claim  to  be  admitted 
by  one  copy,  and  on  payment  of  one  set  of  fees  (c) ;  and  it 
would  seem  that  they  may  release  to  each  other  as  joint-tenants 
may  do  {d),  for  they  have  precisely  the  same  unities  of  interest, 
title,  and  possession  {e).  It  sometimes  happens  that  coparceners 
are  admitted  separately,  and  it  has  been  doubted  whether  the  te> 
pure  is  not  thereby  altered  from  a  tenancy  in  coparcenary,  to  a  te- 
nancy in  common ;  it  is,  however,  to  be  recollected  that,  in  such 
instances,  there  is  no  act  inter  partes,  to  produce  that  effect, 
and  that  an  admission  always  enures  according  to  the  actual 
title  of  the  party  admitted  {/). 

On  the  death  of  one  of  several  coparceners,  though  the  unity 
of  possession  continues,  yet  the  survivors  have  no  right,  except  by 
descent ;  and  therefore  the  customary  heir  of  a  deceased  copar- 
cener must  be  admitted  (g^). 

But  if  one  coparcener  should  surrender  to  the  others,  the 
surrenderees,  I  conceive,  would  be  in  of  a  new  seisin,  and  not 
by  the  common  ancestor,  and  consequently  must  be  admitted  to 
the  portion  so  surrendered. 


Tenants  in  common  are  altogether  different  from  either 
joint  tenants  or  coparceners ;  there  is  no  survivorship  between 
them,  and  as  they  take  and  transmit  several  estates,  they  can- 


(a)  Reid  V.  Shergold,  10  Ves.  370. 
Ante,  pp.  335-6. 

(6)  Lit.  8.  241,  313.  Com.  Dig. 
Parceners,  A.  3.  Bro.  Coparoen.  3. 
Mortice  v.  Prince,  Cro.  Car.  621.  3 
Leo.  13.  ca.  SO.  Gilb.  Ten.  n.  174. 
1  Watk.  on  Cop.  277-  2  Bing.  286, 
in  Garland  v.  Jekyll.  But  see  per  Lord 
Kenton,  3  T.  R.  166. 

(c)  Rex  V.  The  lord  of  the  manor 


of  Bonsall  &  his  steward,  3  Bam.  & 
Cress.  176. 

(d)  Co.  Lit.  9  b.  10.  a.  273  b-  GUb. 
Ten.  73.     1  Watk.  on  Cop.  279. 

(e)  2  Bl.  Com.  188.  2  Bing.  286. 
(/)  See  2  Bing.  286-9.    Ante, 

p.  176. 

(g)  Co.  Lit.  186.  a.  Co.  C<^.  s. 
56.  Tr.  130.  Gilb.  Ten.  478.  n.  174. 
1  Watk.  on  Cop.  272,  279. 
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not  release  to  each  other,  and  the  customary  heir  of  each  must 
be  admitted  (a).  But  it  is  now  settled,  that  if  the  several  un- 
divided shares  of  a  copyhold,  become  re- united  in  one  person, 
they  again  form  one  entire  estate  and  tenement  (6). 


Baron  and  feme. — As  the  husband,  in  right  of  his  wife, 
is  seised  of  her  freehold  estates  during  the  coverture  (c),  so 
he  becomes  the  tenant  of  her  copyhold  lands,  and  is  to  sit  on 
the  homage,  and  perform  the  services  to  the  lord ;  but  being 
seised  in  right  only  of  his  wife,  without  any  secession  from  the 
tenancy,  his  admission  is  not  requisite  (d)  :  and  if  the  wife  took 
by  descent,  it  would  seem  that  the  husband  may  even  enter  in  her 
right,  before  her  admittance  (e). 

When  the  customary  curtesy  or  dower  in  copyholds  of  inherit- 
ance, is  of  the  whole  of  the  copyhold,  and  not  of  a  portion  only, 
the  law,  I  apprehend,  casts  the  possession  on  the  husband  or 
wife,  the  same  as  in  curtesy,  at  common  law,  or  in  dower 
ad  ostium  ecclesiie,  or  ex  assensu  patris,  where  assignment 
is  not  necessary,  the  lands  being  ascertained ;  and  as  in  these 
cases  the  heir  is  prevented  from  entering  and  acquiring  seisin, 
and  the  estate  is  to  be  considered,  therefore,  a  continuation 
of  the  seisin  of  the  deceased  wife  or  husband,  I  would  submit 
that  no  admittance  of  the  survivor  is  requisite  ;  but  when  the 
curtesy  or  dower  is  of  a  portion  only  of  the  copyholds,  it  would 
seem  that  the  husband  surviving  the  wife,  or  the  wife  surviving 
the  husband^  cannot  enter  without  assignment  by  the  heir  {/), 


(a)  Co.  Cop.  s.  56.  Tr.  130.  Fisher 
V-  W^g»  1  I^rd  Raym.  631.  S.  C. 
1  P.  W.21.  a  C,  1  Salk.  391.  1  Vol. 
Watk.  on  Cop.  280.  AUree  &  SeuU, 
6  East  484.  S.  C.  2  Smith  458. 

(6)  2  fiing.  303,  in  Garland  & 
JekyU.  6  Barn.  &  Cress.  14,  in  HoU 
hmatf  &  Berkeley. 

(c)  The  husband  is  not  solely 
seised : — the  proper  mode  of  pleading 
is  that  the  husband  and  wife,  in  right 


of  the  wife,  are  seised,  &c.,  post  tit. 
'  Pleading.' 

{d)  Hedd  y.  Chakntr,  Cro.  Eliz. 
]  49.  Calth.  52.  Co.  Cop.  s.  5&.  Tr. 
129.  Oilb.  Ten.  289,  291.  lb.  461. 
n.  139. 

(e)  1  Vol.  Watk.  on  Cop.  273, 
dtes  Watk.  on  Desc  53-4  (n.) 
Ante,  p.  98. 

(/)  See  Bttvie*  &  Sdhy,  Cro. 
ElijK.825. 
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and  consequently,  that  admittance  would  be  requisite,  the  pos- 
session or.  seisin  of  the  husband  or  wife  being  broken  by  the 
right  of  entry  in  the  heir  (a).  But  in  some  manors  the  custom 
is,  that  the  wife  shall  be  admitted  to  her  dower  of  all  the  land 
of  which  her  husband  died  seised,  during  her  widowhood,  and 
that  the  heir  shall  not  be  admitted  to  it  during  her  life  (li). 

And  I  apprehend  that  the  distinction  which  I  have  just  sug- 
gested, applies  equally  to  copyholds  of  inheritance,  and  for  lives, 
and  consequently,  that  when,  in  the  case  of  copyholds  for  lives, 
the  freebench  is  of  the  whole  for  the  life  of  the  widow,  her  ad- 
mission is  not  necessary,  except  by  special  custom. 

It  must,  however,  be  borne  in  mind,  that  this  distinction,  if  it 
be  a  correct  one,  is  to  be  supported  only  by  the  argument,  ^t 
admittance  cannot  he  necessary  when  there  is  a  continuation 
of  the  possession  of  the  deceased  husband  or  wife,  which  is  the 
case  when  no  mesne  seisin  can  take  place ;  and  that,  by  the 
same  rule,  it  is  necessary,  when  the  entry  of  the  heir  would 
create  a  chasm  between  the  death  of  the  wife  or  husband,  and 
the  possession  of  the  survivor,  and  does  not  draw  to  it  the  sanc- 
tion of  an  important  difference  between  curtesy  and  dower  at 
common  law,  namely,  that  the  tenant  by  the  curtesy  holds  im- 
mediately of  the  lord,  and  is  tenant  to  him,  whereas  the  dowress 


(a)  Chapman  &  Sharjje,  2  Show. 
184.  Jurden  v.  Stone,  Hutt.  18. 
Howard  v.  Bartlet,  Hob.  181.  Cro. 
Jaa  673.  1  Lev.  20,  172.  Gilb.  Ten. 
373.  n.  25.  Rennington  y.  CoUy  Noy 
29.  Watk.  on  Deac.  101  to  105. 
Ante,  p.  95. 

(hi)  Bomeford  r,  PackingUm,  1 
Leo.  1.   6  Vin.  Cop.  (H.  e.)  pi.  J. 

In  Forder  y.  Wade  &  others,  4 
Bro.  C.  C.  525,  where  the  widow  of 
cestuy  que  trust  had  entered  aa  guard- 
ian to  her  Bon ;  Lord  Loughborough, 
on  the  question  whether  the  widow 
was  dowaUe,  said,  ''  Then  to  con* 
**  sidtr  it  as  the  case  of  a  copyhold. 


^'  the  widow  was  not  entitled  to  enter 
"  till  she  had  paid  her  fine  and  been 
"  admitted :  admission  only  makes 
"  her  title,  and  in  this  case  till  ad- 
"  mitted,  non  constat  whether  she 
"  would  be  admitted.  Eyen  a  dow« 
*'  ress,  who  has  not  entered,  need  not 
"  be  named  in  a  recoTery."  And  in 
decreeing  that  the  widow  was  not 
dowable,  being  of  a  trust  estate,  his 
lordship  added,  ''  If  I  am  right  tkat 
**  thejre^ench  would  not  exclude  the 
"  heir's  seisin,  it  would  be  immaterial 
''  whether  the  widow  was  entitled  to 
"  freebench  or  not." 
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holds  of  the  heir,  and  is  attendant  on  such  heir  for  the  third  of 
the  services  (a) ;  for  in  copyhold  cases  the  tenant,  whether  in 
fee  or  for  life,  or  any  less  estate,  holds  immediately  of  the  lord 
hy  the  customary  rents  and  services. 

But  the  presumed  necessity  of  an  admittance  to  the  custom- 
ary curtesy  or  dower,  when  it  is  of  a  portion  only  of  the  copy- 
hold, may  of  course  he  controlled  hy  a  special  custom,  that 
such  admittance  shall  not  be  requisite,  or  that  the  curtesy  or 
dower  shall  be  of  a  portion  of  the  interest  in  the  land,  and  not 
of  the  land  itself,  or  of  a  portion  of  the  rent  only  (b). 

The  necessity,  in  former  times,  of  the  lord's  consent  to  the 
marriage,  and  the  payment,  in  some  instances,  of  a  fine  on  mar- 
riage, are  used  by  Mr.  Watkins  as  arguments  against  the  ne- 
cessity of  a  new  admission  of  the  wife  on  the  death  of  the  hus- 
band, or  of  the  husband  on  the  death  of  the  wife,  when  dower 
or  curtesy  is  allowed  by  the  custom  of  the  manor  (c)  ;  but  it 
must  be  recollected  that  the  fine  which  the  lord  exacted  for  his 
license  or  consent  to  the  marriage  of  his  tenant,  was  of  a  very 
different  nature  to  a  fine  on  an  admittance  of  a  copyholder,  and 
where  no  such  fine  can  be  demanded,  the  argument  deduced 
from  the  right  to  exact  it  surely  ceases. 

And  it  is  not  to  be  forgotten  that  Sir  Edward  Coke  says  (d), 
So,  if  a  copyhold  descendeth,  and  the  lord  admitteth  the  heir, 
where  by  the  custom  of  the  manor  the  wife  is  to  have  dower, 
and  the  husband  is  to  be  tenant  by  the  curtesy  of  a  copyhold, 
either  of  them  shall  be  admitted,  and  shall  pay  a  fine  to  the 
''  iord.** 

When  the  wife  is  entitled  to  a  copyhold  for  a  term  of  years, 
it  would  seem  that,  as  her  interest  in  chattels  real  vests  abso- 
lutely in  the  husband,  if  he  survive  her  (e),  and  as  there  is  no 

(a)  Watk.  on  Desc  104.     Gilb.  to  GUb.  Ten.  p.  460. 

Ten.  173.  (d)  Cop.  s.  56.  Tr.  128.  And  see 

{h)  Col.  Jorid.  2  Vol.  382^  Cos-  Wheeler^s  case,  4  Leo.  240. 

toma  of  Westsheen^  &c.,  and  see  Gilb*  (e)  Co.  Lit.  46.  b.  lb.  300.  a.  lb. 

Ten.  n.  97-  Ante>  p.  89.  361.  a.  and  n.  (1). 

(c)  1  Vol.  on  Cop.  375.    N.  136. 
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change  of  tenancy,  the  husband  being  the  lord's  tenant  during 
the  coverture,  it  is  not  necessary  that  he  should  be  admitted  (a). 

Executor  and  Administrator.  But  it  was  held  in  the 
Earl  of  Bath  v,  Ahney  (b),  that  the  executor  or  administrator 
of  a  termor  is  compellable  to  be  admitted  :  and  though  it  was 
said  arguendo  in  that  case,  that  the  lord  is  not  obliged  to  ad- 
mit for  terms  of  years ;  yet  no  authority  was  quoted  to  suppert 
the  proposition,  and  it  appears  contrary  to  all  principle  as  wcA 
as  practice  (<r). 

Power.     When  a  power  of  appointment  is  created  by  a 

surrender  of  copyholds,  or  a  testamentary  power  of  sale,  by 

way  of  appointment,  is  given  by  a  copyholder,  pursuant  to  a 

surrender  to  the  use  of  his  will,  it  is  not  the  donee  of  the 

power,  but  the  person  in  whose  favour  the  appointment  may  be 

made  that  is  to  be  admitted,  the  former  having  no  interest  (tf). 

f)      L  i/^^^  when  the  power  is  exercisable,  subject  to  an  existing  life- 

ji^^^  ^^^yinterest,  or  other  particular  estate,  the  appointee  stands,  in  aH 

rV/  respects,  in  the  situation  of  a  remainder-man  (e\ 

t^  Commissioners  and  Assignees  of  Bankrupts.     As  the 

persons  to  whom  the  copyhold  estates  of  a  bankrupt  were  con- 
veyed by  the  commissioners,  pursuant  to  the  powers  vested  in 
them  by  the  stat.  of  13  Eliz.,  c.  7,  and  other  statutes  lately  re- 

(a)  Hauchet's  case,   Dy.  251.  a.  shall  take  a  term  of  years  without 

S.  C.  (called  Dedicates  case,)  3  Leo.  any  admittance.    And  see  Heyd<nC$ 

9.  Co.  Cop.  s.  ^Q.  Tr.  129.    Oilb.  case.   Mo.   128.     Gilb.    Ten.    290. 

Ten.  333.  Comb.  445.     Otlery  Monastery  caae^       y^ 

(6)  1  Burr.  206.  4  Leo.  118.  1  Leo.  4.  iSav.  C^-/^^'^?*^^ 
(c)  Gravenor  &  Ted,  4  Co.  23.  a.  (d)  Beal  or  Brent  v.  Shepherd,  cAl  ^  ^^i  • 

Co.  Cop.  8.  47.  Tt.  110.  Batmore  or  Jac  199.  Holder  d.  SulyardY.  Pres^  /     >i6 

Blackbom  or  Blackburn  v.  Graves,  Urn,  2  Wils.  400.     Poet.  tit.  '  Piae^'  &  /^  MJC 

1  Vent.  260,  2  Lev.  107,  1  Mod.  [Powbb].     When  the  testamentary  (^  A  fp 

102, 120.  Post.  tit.  *  Fine'XExBcu-  power  of  sale  is  given  to  a  particular^^^^X- 

TOR  AND  Administrator]]  ;  but  in  person,  the  heir  need  not  join.  Ante, 

BedicoiVs  case,  3  Leo.  9,  it  was  said  p.  321 .  2  Ruse.  496,  in  WhiH  ^  VHty. 
by  Brown  &  Dyer,  Jr.,  against  the         {e)  Lord  Kensington  v.  MansM, 

opinion  of  Westmi,  J.,  that  executors  13  Ves.  243-6. 
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pealed  (a),  were  considered  as  appointees  within  the  abore- 
mentioned  rule,  it  became  a  necessary  consequence  that  such 
appointees  were  to  be  admitted:  when,  therefore,  the  copy- 
holds of  a  bankrupt  were  included  in  the  bargain  and  sale 
from  the  commissioners  to  the  assignees,  the  admission  of 
the  assignees  was  of  course  requisite;  and  so,  consequently, 
any  purchaser  of  them,  if  he  would  acquire  the  legal  estate  (b). 
With  a  view,  therefore,  to  avoid  the  payment  of  a  double 
fine,  copyholds  were  generally  excepted  out  of  the  bargain 
and  sale  of  the  bankrupt's  estates  to  the  assignees,  and  by 
which  no  inconvenience  could  arise,  with  reference  to  crown 
debts,  as  an  extent  of  the  crown  does  not  a£fect  copy- 
holds (c) :  this  expedient  was  first  suggested  by  Lord  Chan- 
cellor Hardwicke,  in  the  case  of  Drury  v»  Man  (d),  who  ob- 
served, that  the  commissioners,  where  the  creditors  could  meet 
with  a  purchaser  of  the  copyhold,  might  convey  to  him  in  the 
first  instance ;  and  though  there  might  be  occasion  sometimes 
for  temporary  assignments,  for  the  better  preserving  the  bank- 
rupt's estate,  yet  commissioners  were  not  obliged  by  the  clause 
in  the  5th  Geo.  2.  (e),  relcUing  to  temporary  assignments^ 
to  appoint  an  assignee  of  the  whole  estate,  because  the  words 
were  in  the  disjunctive,  immediately  to  appoint  one  or  more 
asfflgnee  or  assignees  of  the  estate  or  efiecte,  or  any  part 
thereof  • 

A  doubt  some  time  since  arose  as  to  the  power  of  excepting 
copyholds  in  the  assignment  from  the  commissioners  to  the 
assignees  chosen  by  the  creditors,  the  act  of  5  Geo.  2,  c.  30, 
s.  26,  having  provided  that  **  the  commissioners,  or  the  major 


(a)  Ante,  p.  101. 
\  (6)  Where  a  commission  was  sa- 
|)erseded  on  the  ground  that  when  it 
issned  the  petitioning  creditor's  debt 
was  not  due,  it  was  held  that  the  as- 
signees ceased  to  have  the  legal 
estate^  and  could  not  enforce  a  pre- 
vious contract  for  sale  of  copyhold 
lands^  which  had  been  abandoned  on 

VOIi.  I. 


the  objection  to  the  validity  of  the 
commission^  although  another  com- 
mission had  issued,  under  which  the 
same  persons  were  chosen  assignees. 
BarlUH  V.  Tuchin,  6  Taunt.  259. 
Ante,  p.  255,  n.  (d). 

(c)  Ante,  pp.  60,  107. 

\d)  1  Atk.  96.  Go.  Tr.  12& 

(e)  Ch.30.9.S0. 
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part  of  them  authorised,  shall  assign  every  such  bankrupt's 
estate  and  ^ecte  unto  such  person  or  persons  as  the  miyor 
part  in  value  of  such  creditors,  according  to  the  several  debts 
then  proved,  shall  choose  as  aforesaid."  (a) 

But  upon  an  objection  taken  to  a  title  of  copyholds,  wludi 
had  been  sold  by  the  assignees,  that  llie  commissioners  had  ex- 
ecuted the  bargain  and  sale  to  the  vendee  in  the  first  instance, 
instead  of  surrendering  to  the  assignees,  and  then  the  assignees 
surrendering  to  the  purchaser,  the  then  Vice  Chancellor,  after 
a  very  full  argument,  (wherein  it  was  admitted  that  consider- 
able doubts  existed  in  the  profession  on  this  point,  notwitb* 
standing  the  decision  of  Lord  Hardtvicke,)  held  that  the  ob- 
jection could  not  be  sustained  (£)• 

The  admittance  of  the  vendee  or  appointee  of  commissionerB 
of  bankrupt,  had  relation  to  the  bargain  and  sale  or  instrument 
of  appcMutment,  in  the  same  manner  as  the  admittance  of  a  sur- 
renderee relates  in  point  of  interest  to  the  date  o(  the  surrender, 
and  with  precisely  the  same  consequences,  so  that  the  bank- 
rupt ceased  to  be  a  copyholder  on  the  inrolment  of  the  bargsiQ 
and  sale  (c). 

I  have  already  briefly  noticed  (d),  that  important  dianges 
have  been'  made  in  the  mode  of  transferring  the  copyhold 
estates  of  a  bankrupt,  by  the  act  of  6  Geo.  4,  c  16.  (e),  and 
of  an  insolvent  debtor,  by  the  act  of  7  Geo.  4.  c.  57 ;  and  I 
propose  now  to  make  some  few  observations  on  the  nature  and 
effect  of  those  statutes,  with  regard  to  copyhold  property. 

By  the  68th  sect  of  the  bankrupt  act  of  6  Geo.  4,  the 


(a)  2  Montag.  Bpt.  L.  130-1. 

(&)  Ex  parte  Holland,  in  re  Har^ 
wy,  4  Madd.  483.  Buck  493. 

(c)  Parker  v.  Bleake,  Cro.  Car. 
568.  S.  C.  W.  J(me8>  451.  Cooke's 
Bpt.  L.  1  Vol.  285-^.  Ante,  pp.  91, 
1 71*  It  was  from  the  tnro/iirm^^and  not 
from  the  date  of  the  bargain  and  sale, 
that  the  estate  of  a  bankrupt  passed, 
the  former  not  having  relation  to  the 
latter  as  in  a  bargain  and  sale  in- 


rolled  under  the  stat.  Hen.  8.  ElBoi 
&  Danbif,  12  Mod.  8.  Peny  v, 
B&9»e9,  1  Vent.  MO.  S.  C.  T.  Jones 
196^  Bennei  t.  Gandy,  Garth.  178L 
Doe  d.  EedaUe  r.  MUchM,  2  Mas. 
ic  Sdw.  446» 

(rf)  Ante,  p»  172. 

(e)  And  see  1  &  8  W.  4.  e.  5^ 
and  2  &  3  W.  4.  c.  114  Bxtnels 
from  the  several  above-mentiencd  tola 
are  given  in  the  Appendix. 
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coimniflsioners  were  empowered  by  deed  indented  and  inrolled 
ki  any  of  his  majesty's  courts  of  record,  to  make  sale,  for  the 
benefit  of  the  creditors,  of  the  bankrupt's  copyhold  lands,  or 
of  his  interest  therein  (a),  and  thereby  to  authorise  any  per- 
son on  their  behalf,  to  surrender  the  same  for  the  purpose 
of  the  purchaser's  bang  admitted  thereto.  And  the  69th  sect, 
directed  that  the  vendees  should  compound  with  the  lord  for 
IJie  accustomed  fine,  &c.,  and  that  thereupon  the  lord  should 
grant  to  him  the  copyhold  land,  for  the  interest  which  should 
have  been  sold  to  him,  and  admit  him  tenant  thereof.  And  I 
apprehend  that  the  effect  of  those  provisions  was  to  render  the 
bargain  and  sale  by  the  commissioners  of  the  bankrupt's  copy- 
hold  property  to  the  purchaser,  a  transfer  of  the  beneficial 
right  only,  and  to  make  the  surrender  under  the  authority  con- 
tained in  that  deed,  the  operative  conveyance,  as  regards  the 
legal  customary  interest ;  and  the  more  usual  practice  has  been 
for  the  commissioners  to  authorise  the  bankrupt  himself  to 
make  the  surrender  for  the  purpose  of  the  purchaser's  admission, 
under  the  68th  sect,  of  the  last-mentioned  act,  which  surrender 
would  have  the  effect  of  divesting  the  bankrupt  of  his  legal 
interest,  in  case  the  commission,  or  the  proceedings  under  it, 
were  open  to  any  impeachment  for  irregularity. 

By  the  new  bankruptcy  court  act  [[1  &  2  W.  4,  c.  56  (h)}, 
ihe  lord  chancellor,  the  master  of  the  rolls,  the  vice-chancellor, 
and  each  of  the  masters  in  chancery,  acting  under  the  appoint- 
ttient  of  the  lord  chancellor  for  that  purpose,  on  petition  against 
8  trader  by  any  creditor,  and  on  hb  filing  such  affidavit,  and 


(a)  As  to  the  power  of  the  oom- 
missioners  under  the  65th  sect,  of 
the  act,  over  estates  vested  in  a  bank- 
rupt for  an  estate  tail^  vide  ante^  pp. 
80,81.  AndN.B.,  theactof  1&2 
W.  4.  c  56.  does  not  contain  an  ex- 
press provision  as  to  any  such  estates, 
but  it  is  dear  that,  under  the  7th  & 
I6th  sect,  of  that  act,  any  one  of  the 
six  OQHunissioners,  or  the  commission- 


ero  named  in  the  fiat,  may,  by  deed 
inrolled,  convey  to  a  purchaser  any 
copyhold  lands  vested  in  a  bankrupt 
for  an  estate  tail^  so  as  to  enable  the 
purchaser  to  be  admitted  thereto  in 
fee  simple,  supposing  the  bankrupt 
to  be  entitled  in  possession,  or  for  a 
base  fee,  supposing  him  to  be  entitled 
in  remainder,  ante,  p.  81 ;  ib.  n^  (a). 
(h)  Sect.  12. 

bb2 
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giving  such  bond  as  therein  mentioned,  are  empowered  to  issue 
a  fiat  in  fieu  of  a  commission,  authorising  the  creditor  to  prose- 
cute his  complaint  in  the  court  of  bankruptcy,  or  elsewhere, 
and  before  such  persons  as  may  be  named  in  such  fiat ;  and  the 
act  gives  the  persons  so  appointed  the  like  power  and  authority 
as  if  they  were  appointed  special  commissioners  by  virtue  of  a 
commission  imder  the  great  seal.  And  by  the  14ih  sect  pro- 
vision is  made  for  the  appointment  of  comnussioners  in  the 
country ;  and  the  act  directs  that  the  fiat  or  fiats  aforesud,  not 
directed  to  the  court  of  bankruptcy,  should  be  directed  to  some 
one  or  more  of  the  persons  so  appointed  commissioners.  Under 
the  7th  sect.,  any  one  or  more  of  the  six  commissioners  ap- 
pointed pursuant  to  the  first  sect  of  the  act,  may  perform  and 
execute  aU  the  powers  and  duties  formerly  vested  in  commis- 
sioners of  bankrupt,  vnth  an  exception  as  to  the  commitment 
of  any  bankrupt,  or  other  person  examined  before  them. 

By  the  16th  sect,  of  the  act  of  1  &  2  W.  4,  the  laws  and 
statutes,  rules,  and  orders  then  in  force  relating  to  bankrupts,  or 
to  commissioners  of  bankrupt,  or  to  proceedings  under  commis- 
sions, are  made  applicable  to  that  act,  and  to  fiats  issued  in 
pursuance  thereof ;  and  the  26th  'sect.,  vesting  the  real  estates 
of  the  bankrupt  in  the  assignees,  does  not  apply  to  copyhold 
property,  but  is  confined  to  such  real  estate  as  by  the  act  of 
6  Geo.  4.  was  directed  to  be  conveyed  by  the  oommissionen 
to  the  assignees,  namely,  the  haxi\a:npt*s  Jreehold  property ;  so 
that  the  powers  given  by  the  68th  sect  of  the  act  of  6tfa 
Geo.  4.  to  the  commissioners,  to  make  sale  of  the  copyhold 
lands  of  a  bankrupt,  by  deed  inrolled,  and  to  empower  some 
person  to  surrender  the  same,  are  exercisable  by  any  one  of  the 
commissioners  of  the  court  of  bankruptcy,  or  by  the  commis- 
sioners named  in  the  fiat. 

And  it  is  dear,  I  submit,  that  no  admission,  either  of  the 
commissioners  or  assignees,  under  the  act  of  6th  Geo.  4.  or  the 
bankruptcy  court  act,  to  any  copyhold  property  belonging  to 
the  bankrupt,  was  in  the  contemplation  of  the  legislature,  and 
in  fact  that  any  such  admittance  by  the  lord  of  the  manor, 
would  be  deemed  nugatory. 
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The  77tfa  sect,  of  €th  Geo.  4th  directs  that  all  powers  vested 
in  the  hankrupt,  whidi  he  might  legally  execute  for  his  own 
benefit,  (except  the  right  of  nomination  to  any  vacant  ecclesi- 
astical benefice,)  may  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors,  in  such  manner  as  the  bankrupt  might 
have  executed  the  same ;  and  by  the  23rd  sect,  of  the  1  &  2 
W.  4,  the  official  assignees  are  restricted  from  interfering  with 
the  sale  of  the  bankrupts'  estates :  supposing,  therefore,  a  bank- 
rupt to  have  a  power  of  appointment  over  copyholds,  such  power 
would  be  exercisable  by  the  assignees  chosen  by  the  creditors, 
so  as  to  entitle  the  appointee  (assuming  that  the^power  em- 
braced the  legal  customary  fee)  to  apply  to  the  lord  or  steward 
of  the  manor  for  adnussion. 


Assignees  of  Insolvent  Debtors. — A  great  difference 
of  opinion  prevailed  in  the  profession  as  to  the  necessity  of  an 
admission  to  copyhold  property  belonging  to  an  insolvent 
debtor,  under  the  act  of  53d  Geo.  3.,  cap«  102,  by  which  he 
was  required  to  surrender  his  copyholds  to  the  assignees,  or  to 
any  purchaser  from  them  as  the  court  should  direct ;  and  also, 
under  the  54th  Geo.  3.,  c.  28,  by  which  the  interest  of  the 
insolvent  in  any  copyholds  was,  after  the  adjudication  therein 
mentioned,  vested  in  the  derk  of  the  peace,  who  was  to  convey 
the  same  to  one  or  more  of  the  creditors,  by  direction  of  the 
justices  in  sessions,  for  the  purpose  of  being  sold ;  and  likewise, 
under  the  act  of  1  Geo*.  4,  c.  119  (a),  whereby  the  insolvent  was 
required  to  convey  his  copyhold  estate  as  the  court  should 
direct,  so  as  to  vest  the  same  in  the  provisional  assignee  (b). 


{a)  Amended  by  3  Geo.  4.  c  123. 
And  see  5  Qea,  4.  c  61. 

(6)  It  was  decided  in  Doe  d.  Clark 
T.  Spencer,  3  Bing.  203,  that  the 
provisional  assignee  might  under  the 
act  of  1  €ko.  4.  sue  in  ejectment  for 
property  assigned  to  him^  without 
any  authority  from  the  creditors,  or 
the  court,  under  the  11th  sect,  of 
that  act. 


And  in  Tmiss  v*  White,  3  Bing. 
486,  11  Moore  413,  die  Court  of 
Common  Pleas  held,  that  the  act 
passed  the  equitable  interest  of  an  in- 
solvent debtor  in  copyhold  property, 
to  the  assignee,  so  as  ta  entitle  him 
to  recover  the  purchase-money  whidh 
had  been  paid  for  the  use  of  the  insol- 
vent  subsequently  to  his  discharge, 
although  he  contracted  for  the  sale  ttf 
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who  was  to  asngn  all  the  insolvent's  estate  and  effects  to  the 
aangnee  chosen  by  the  coortysuch  asrignment  to  be  entered  cm 
the  ooort-rolls  of  the  manor^  and  thereupon  the  assignee  to  sor- 
reader  to  the  purchaser  as  the  court  should  direct^  and  the 
rents  in  the  meantime  to  be  received  by  such  asdgnee^  for  the 
benefit  of  the  creditors,  without  prejudice  nevertheless  to  the 
lord  of  the  manor  of  which  such  copyhold  should  be  holden. 
But  the  act  of  7  Greo.  4*,  c  57,  has  provided  (a),  that  the 
insolvent  shall,  at  the  time  of  subscribing  his  petition,  execute  a 
CMiveyance  and  assignment  of  all  his  interest  in  any  real  and 
personal  estate,  to  the  provisional  assignee  of  the  court,  in  (he 
form  annevd  to  the  act,  such  conveyance  and  assignment  to 
pest  the  real  and  personal  estate  in  tb^  provisional  assignee 
accordingly.  And  by  the  19th  sect,  the  court  is  empowered 
to  appoint  one  w  more  of  the  creditors  to  be  an  assignee  at  as- 
ngnees  of  the  estate  and  eflfects  of  the  insolvent;  and  upon  his 
or  their  acceptance  of  the  appcmtment,  the  act  provides  that 
the  estate  and  efiects,  rights  and  powers  of  the  insolvent, 
vested  in  such  provisional  assignee,  shall  be  conveyed  and 
assigned  by  him  to  the  assignee  or  aseignees  so  appointed  by 
the  court,  in  trust  for  the  benefit  of  the  creditCM^ ;  and  that,  aftar 
such  conveyance  and  assignment  by  the  provisional  assignee, 
all  the  estate  and  effects  of  the  insolvent  shall  be  to  all  intuits 
and  purposes  as  eflectually  and  legally  invested,  hy  relatiom  (b), 
in  such  assignee  or  assignees,  as  if  the  said  conveyance  and 
assignment  had  been  made  by  the  insolvent  to  him  or  them. 
The  20th  sect  provides  for  the  sale  of  the  estate  and  effects  of 
the  insolvent,  and  concludes  thus :  ^  And  in  case  such  ]mv 
soner  shaU  be  intitled  to  any  copyhold  or  customary  estate. 


the  oopyhoid  before  ht  went  to  prieoo, 
and  acquired  the  Ugal  coetomaiy  in- 
teraat  after  kia  diacharge. 

(a)  Sect.  11. 

(6)  Under  thia  pnmeion  it  has 
been  held^  that  the  eitate  aad  eiectB 
of  the  inaolTiaBt,  vest  in  the  attignee 
ehoaen  by  the  eoart,  by  the  aasiga- 
nent  from  the  proviaiiuial  assignee. 


notwithstanding  the  death  of  the  in- 
aoivent  priar  to  the  eaeealioa  af  that 
assignneift ;  aldioogh  it  is  provided 

by  the  11th  sect,  of  the  act  of  7  G^i^ 
4.^  that  in  case  the  petition  of  any 
prisoner  shall  be  dismissed,  the  aa- 
signment  to  the  prorisiooal  assignee 
shall,  after  sock  dianiissioa,  be  vmA. 
See  WilkiiiEliiaU,  4  Bing.9BB. 
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the  convejaace  and  assig^nient  by  such  provisional  assignee  to 
such  assignee  or  assignees  as  aficHresaid^  shall  be  entered  on  the 
eonrt^roUs  of  the  manor  of  which  such  copyhold  or  customary 
estate  shall  be  holden;  and  thereupon  it  shall  be  lawful  for 
such  assignee  or  assignees  to  surrender  or  convey  such  copyhold 
or  customary  estate,  to  any  purchaser  or  purchasers  of  the 
same,  from  such  assignee  or  assignees,  as  the  said  court  shall 
direct ;  and  the  rents  and  profits  thereof  shall  be  in  the  mean 
time  received  by  such  assignee  or  assignees  for  the  benefit  of 
the  creditors  of  such  prisoner,  without  prejudice  nevertheless 
to  the  lord  or  lords  of  the  manor  of  whidi  any  such  copyhold  or 
customary  estate  shall  be  holden." 

By  the  5th  sect  <^  1  Will.  4.,  c.  38,  (for  continuing  and 
amending  the  act  of  7  Geo.  4«,  c«  57^)  after  noticing  that  some 
interest  in  lands,  &c.,  might  become  vested  in  the  provisional 
assignee  which  appeared  to  be  of  no  value,  but  nevertheless 
that  it  might  be  expedient  that  such  provisional  assignee  should 
make  or  job  in  making  some  conveyance  or  assignment  of  the 
same,  it  was  eaocted,  that  the  court,  where  no  assignee  should 
have  been  appointed,  nught  direct  the  provisional  assignee  to 
make  or  join  in  making  any  such  conveyance  or  assignment, 
without  observing  the  provisions  of  the  act  of  7  Geo.  4,  as  to 
the  sale  of  real  property  by  the  provisicHial  or  other  assignee  of 
the  insolvent  debtor's  estate.  And  by  the  7th  sect,  it  was  pro* 
vided  that  the  conveyance  and  assignment  from  the  provisional 
asognee,  to  any  assignee  or  assignees  by  virtue  of  any  order  of 
the  court,  should  be  in  the  team  annexed  to  that  act. 

The  eflfect  of  the  two  last'^mentioned  acts  of  parliament  appears 
to  me  to  be,  to  render  any  admittance,  either  of  the  provisional 
or  general  assignee  of  an  insolvent  debtor,  unnecessary;  the 
copyhold  estates  of  the  insolvent  vesting  in  the  provisional 
assignee,  by  the  conveyance  executed  pursuant  to  the  11th  sect. 
of  the  act  of  7  Geo.  4.,  and  that  interest  being  divested  and 
transferred  to  the  general  assignee,  by  the  conveyance  and 
assignment  under  the  19th  sect,  of  7  Geo.  4.,  and  the  7th  sect, 
of  1  W.  4. 

And  by  the  22d  sect,  of  7  Geo.  4.,  all  powers  over  real  or 
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personal  estate^  vested  in  the  insdvent,  or  created  for  his  benefit, 
(except  the  right  of  nomination  to  any  vacfuit  eodefflastical 
benefice^)  are  vested  in  the  assignee  Under  that  act^  to  be  eie- 
cuted  by  him  for  the  benefit  of  the  creditors :  supposing^  there- 
fore^ an  insolvent  debtor  to  have  a  power  of  appointment  over 
copyholds,  such  power  would  be  exercisable  by  the  general 
assignee,  and  so  as  to  entitle  the  appointee  (should  the  power 
extend  over  the  legal  customary  fee)  to  daim  to  be  admitted 
the  lord's  tenant  of  the  particular  estate. 

Admittance  by  implication. — It  was  formerly  though^ 
that  the  steward's  acceptance  of  a  surrender,  firom  the  surren- 
deree of  a  copyhold,  would  be  an  impKed  admittance  (a),  and 
for  which  the  cases  of  Baker  or  Barker  v.  Denham  or  Dere- 
ham  (b),  Gyppyn  v.  Burmey  (c),  Colchin  v.  Colchin  (d),  and 
RawUnaon  v.  Green  (e),  appear  to  have  been  relied  upon  aa 
authorities ;  but  it  was  ably  shown  by  Lord  EUenbaraugk,  in 
the  case  of  Doe  &  Tafieid  (/*),  that  such  a  surrender  is  void, 
and  that  the  above  authorities  do  not  support  the  position,  it 
appearing  by  the  supplement  to  Coifc^s  Cop^iolder,  s.  4, 
that  if  the  point  in  question  arose  at  all  in  Baker  &  Denham, 
it  was  ruled  the  other  way ;  that  Gtfppyn  &  Bunney  was  the 
case  of  a  surrender  by  a  remainder-man,  the  tenant  for  fife 
having  been  admitted,  and  which  was  the  admission  of  all  in 
remainder  (jg) ;  that  Colchin  &  Colchin  was  the  case  <tf  an 
heir,  and  who  may  surrender  before  admittance  on  satiafyiiy 
the  lord  his  fine  (A)  ;  and  that  the  surrender  in  the  case  of 
RawUnson  &  Greeves  (or  Green)  was  clearly  proved  to  be  void 
by  an  able  argument  in  the  report  in  Bridgman  (%). 

(a)  Elkin  v.  Wastafl,  3  BuUt.  $232,  ^ridgman's  Rep.  81 . 

1  Boll.  Ab.  605.  X.  pi.  I.    6  Vin.  (/)  11  East  249.    And  see  2  BL 

Cop.  (E.  b.)     Co.  Lit.  60.  a.  n.  2.  Com.  368.    WiUon  y.  WeddeU,  Yelr. 

1  Vol.  Watk.  on  Cop.  269-70.  145.    S.  C.  1  Brownl.  143.    Dixie'* 

{h)  Sty.  145.  1  Mod.  102.  case,  24  Eliz.  dted  Co.  Lit.  60.  a.  n. 

(c)  Cro.  Elk.  504.  3>  and  in  U  East  252.    Ante,  p. 

(d)  lb.  662.  171. 

(e)  Poph.  127.  8.  C.  (called  Aiir-  (g)  A^te,  p,  168. 
linson  ▼.  Greeves),  3  Btdst  237.  (A)  Ante,  p.  171. 
6.  C.   (called  Robinson  v.  Greves),  (i)  Ante,  p.  171* 
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The  case  of  RawUnson  &  Greeves  (or  Green)  appears  to  hare 
been  decided  on. the  ground,  that  no  admittance  could  be  im«» 
plied,  either  from  the  presentment  of  the  surrender,  the  accept- 
ance and  entry  of  it  by  the  steward^  or  the  delivery  of  a  copy  of 
such  entry  to  the  surrenderee,  those  acts  by  the  steward  being 
ministerial  only,  and  not  ^  necessity  implying  an  admittance. 

It  would  seem,  however,  by  the  report  of  RawUnson  & 
Greeves,  or  {Robinson  &  Greves,)  in  Bridgm.  and  in  Bulst.^ 
that  if  the  lord  himself  had  accepted  the  surrender,  it  would 
have  implied  an  admittance  (a).  But  in  Brown  v.  Dyer  (b), 
in  the  case  of  a  surrender  to  the  use  of  A.,  it  was  found  that 
the  lands  had  been  surrendered  into  the  hands  of  the  lord  him- 
self, in  full  court,  and  that  the  lord  assessed  a  fine  upon  the 
surrenderee,  but  never  admitted  Mm;  and  it  was  adjudged^ 
j)er  tot.  cur.,  that  the  heir  of  the  surrenderee  had  no  title ;  ^'  for 
that  the  title  of  the  surrenderee  is  wholly  by  the  copy  of  the 
court-roll,  made  from  the  entry  upon  the  court-roll  (c),  which 
before  admittance  cannot  be.** 

And  yet  it  has  been  held,  that  the  lord  saying  to  a  surren- 
deree, that  he  agrees  to  the  surrender,  and  that  he  shall  be 
his  tenant,  is  a  sufficient  admittance,  and  perfects  the  estate  of 
the  surrenderee  before  presentment  and  inrolment  of  the  sur-* 
render  (rf). 

And  also,  that  the  lord's  acceptance  of  rent  from  the  sur- 
renderee, if  expressly  accepted  from  Mm  as  a  copyholder,  is 
^  good  admittance  (e). 

According  to  the  above  case  of  Brown  &  Dyer,  the  lord's 
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(a)  Bridgm.  82-3.  3  Bulfit.  239- 
40.  And  see  lb.  232 ;  4  Burr.  1955. 
5  Burr.  2780,  et  seq.  11  Mod.  70. 
Gflb.  Ten.  282^. 

(6)  11  Mod.  73.  6  Vin.  Cop.  (G. 
b.)  pi.  19. 

(c)  Ante,  p  285. 

{d)  Elkin  v.  Wasiell,  3  Bulst. 
232.  RoseweU  or  Frotd  v.  Welih, 
lb.  219.  S.  C.  Cro.  Jac.  403.  S.  C. 
Bridgm.  52.  S.  C.  1  Roll.  Rep.  415. 
S.  C.  Oodb.  268.    1  RoU.  Abr.  502. 


Cop.  (M.)  pi.  4.  lb.  505.  (X.)  pi.  2. 
{e)  Calth.  47.  [2d  Ed.].  BoseweU 
or  Frosel  v.  Welsh,  sup.  See  par- 
ticolarly  1  Roll.  Abr.  505 ;  but  it  is 
observable,  that  in  the  report  of  this 
ease  in  Cro.  Jac.  it  is  said  to  have 
been  held,  that  the  acceptance  of  rent 
from  the  surrenderee  does  not  give 
any  interest  until  the  surrender  is 
presented  in  court ;  and  that  in  ^ar* 
her  y.  Denham,  Sty.  146,  Sacouy  J., 
doubted  whether  the  lord's  accept- 
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Mie$dng  a  fine  upon  the  Burrencleree  is  not  a  virtual  admit- 
tance, although  the  acceptance  firom  him  of  a  fine,  or  of  fealty, 
it  appears  would  be  so  (a). 

And  if  the  lord  or  steward  should  swear  the  surrenderee 
on  the  homage,  it  would,  I  apprehend,  amount  to  an  admit- 
tance (A). 

It  has  been  doubted,  whether  the  lord  can  avow  on  the  hdr 
lor  rents  and  services  before  admission,  ot  rather  whether  the 
avowing  upon  the  heir  would  not  be  tantamount  to  an  admis* 
sion  {c\  and  the  better  opinion  se^ns  to  be,  that  it  would  {d), 
especially  if  the  delay  of  admission  be  occasioned  by  the 
lord  {e). 

Whether  a  conveyance  by  the  lord  of  the  fireehold  interest 
to  a  surrenderee,  or  devisee,  of  copyholds,  would  be  an  implied 
admittance,  and,  consequently,  operate  as  an  enfranchisement, 
may  bear  a  question ;  but  I  incline  to  think  that  such  a  con- 
veyance would  be,  by  implication,  an  admittance  to  the  cxiSr 
ternary  inheritance  (y*). 

It  is  dear  that  admittance  does  not  in  itself  constitute  a  pos- 
session, but  only  gives  the  party  the  means  of  obtaining  pes* 
session,  if  he  has  a  right  to  \t(jg)\  and  as  no  person  can 
recover  in  ejectment  without  having  been  admitted,  exc^t  in- 
deed a  customary  heir  (A),  the  lord  is  not  justified  in  refunng 


anoe  of  rent  amounted  to  an  admis- 
sion. Gilb.  Ten.  282^.  4  Mod.  252. 
Ante^  tit.  '  Presentment  of  Sur- 
render/ p.  285  et  seq* 

(a)  3  Bulst.  239.  Dy.  292.  a.  pL 
6B.  Gilb.  Ten.  283.  6  Vin.  Cop.  (B. 
b.  2.)  pi.  4.  Calth.  47.  5  Burr. 
2781. 

(6)  Oalth.  47.  4  Burr.  19S5.  1 
Vol.  Watk.  on  Cop.  246. 

(c)  1  VoL  Watk.  on  Cop.  246-7. 
GUb.  Ten.  n.  135.  p.  459.  Kitch. 
si^s  the  lord  may  avow  befiM'e  ad- 
mittaace*  p*  170. 

(d)  Co.  Cop.  s.  41.  Tr.  94.  Gilb. 
Ten.  287.    Dixeg't  case,  cited  Mo. 


272. 

(e)  Gilb.  Ten.  N.  135.  1  Watk. 
on  Cop.  246. 

(/)  See  WUiom  v.  AUem,  1  Jac 
&  Walk.  613.  Post.  tit.  '  Enfran- 
dusement.'  And  aee  furdicr  as  to 
admittanoe  byjmplication,  Gilb.  Ten. 
282-3.  6  Vin.  Cop.  (B.  b.  2.)  pL  4, 
Com.  Dig.  Cop.  (G.  4.)  5  Burr* 
2780^  et  seq. 

(g)  Anon.  Lofil  390.  Hatni  ▼• 
Hatuon,  Win.  67*  Bight  v.  Bamden, 
3  East  274. 

(A)  A gcantee fw lift inievenkH^ 
as  well  as  tbe  customary  heir«  has  a 
perfect  Isgal  litis  and  nay  tkivefsff 
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admission  where  lliere  is  a  colourable  title  (a).    And  eren  the 
heir  of  a  copyholder,  as  we  have  already  seen  (b),  may  compel 
the  lord  to  admit  him. 
iv  A  grant  wrongftiUy  made  is  wholly  void,  and  the  lord  or 
steward  may  afterwards  admit  according  to  the  surrender  (e). 

And  if  there  be  any  variation  between  the  surrender  and  ad- 
mittance, the  estate  will  be  according  to  the  surrender ;  as  if 
the  grant  be  to  the  surrenderee  and  a  stranger,  the  whole  shall 
enure  to  the  surrenderee ;  or  if  the  surrender  be  absolute,  and 
the  surrenderee  is  admitted  on  conditiott,  the  condition  is 
void  (d). 

And  again,  if  a  copyholder  surrender  for  life,  and  the  lord 
admit  in  fee,  the  surrenderee  has  but  an  estate  for  life,  for  he 
is  in  by  force  of  the  surrender  {e) ;  that  is,  by  him  who  made 
the  surrender  (y ),  for  the  lord  is  but  an  instrument  to  make 
admittance  (g) ;  and  the  admittance,  in  whatever  terms  it  is 
made,  always  enures  according  to  the  title  (A) ;  but  not,  I  appre- 


maintoin  ejcotinent  whea  hit  reter- 
sionary  estate  falls  into  possession. 
Boe  &  Loveless,  2  Bam.  &  Aid. 
453. 

(a)  LoitSOO.  11  East  250.  Ante, 
p.35& 

(6)  Ante,  p.  357-  And  sae  post, 
tit. '  Mandamns.' 

(c)  Kitdh.  162.  Co.  Cop.  s.  41. 
Tr.  92.  Westwich  v.  Wyer,  4  Co.  28. 
b.  Baddeky  v.  Lepptngwell,  3  Bonr. 
1543.  Ailim  k  NmA,  Noj  152.  S.  C. 
1  Brownl.  12?.  Heiher  &  Bowman, 
Sty.  462.  3  Leo.  210.  ca.  274. 

(d)  Co.  Cop.  8.  41.  Tr.  ©2-3. 
Wesiwiek  8c  Wyer,  AUin  &  Nash, 
anp.  Kitch  171- 

(e)  Westwick  Sc  Wyer,  sup. 
Bimitfig  v.  Lepfingmdl,  4  Co.  29. 
b.  Badddey  ▼.  LeppingweU,  sop. 
4  Burr.  1961.  Kitch.  171-  OiH>. 
Ten.  255.     Calth.  Read.  46.  [2d 


Ed.]. 

{/)  Tavemer  &  CromweU,  4  Co» 
27.  b.  Westwick  v.  Wyer,  sup.  And 
yet  in  pleading  oopyhc^d  it  is  suffi- 
cient to  show  the  grant  of  the  lord, 
and  to  allege  any  admittanoe  as  a 
grant.  Post.  tit.  ^  Pleading.' 

(jg)  Tavemer  Sc  CromweU,  sap. 

(h)  3Bul8t.240.  Lane  8i  Pannel, 
1  Roll.  Rep.  317,  438.  Per  M.  R. 
in  Church  t.  Mundy,  12  Yes.  43L 
But  Coke  in  his  Cop.  a.  41.  (Tr. 
93.)  says>  "  If  I  surrender  with  the 
*'  reservation  of  a  rent,  and  the  lord 
<'  admits,  not  reserring  a  rent>  or  re- 
^'  serring  a  less  rent  than  I  reserved 
*'  upon  the  surrender,  this  admit- 
''  tanoe  is  wholly  void :  but  if  the 
^  lord  reserreth  a  greater  rent>  then 
'*  is  the  reservation  void  only  for  the 
^'  sniplusage,  and  the  admittanoe  so 
^  tn  current  as  it  agreeth  with  my 
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h^id,  60  as  to  be  an  admission  to  an  estate  in  remainder^  limited 
to  a  person  who  is  admitted  for  life,  where,  by  the  custom  of 
the  manor,  remainder-men  are  compellable  to  take  admissicm, 
and  pay  a  fine  to  the  lord* 

And  where  a  copyholder  made  a  surrender  to  the  use  of  him-  * 
iielf  for  life,  remainder  to  his  wife  for  life,  remainder  to  the 
baron  and  feme  in  tail,  remainder  to  the  heirs  of  the  body  of 
the  baron,  and  after  the  death  of  baron  and  feme,  the  eldest 
son  and  heir  of  the  body  of  the  surrenderor  was  admitted  geaae^ 
rally  as  heir,  but  not  to  the  estate  tul,  and  then  mortgaged 
and  died,  leaving  issue  whom  the  lord  admitted,  the  mortgiigee 
recovered  in  ejectment,  it  being  held  that  the  legal  title  to  the 
fee  simple  which  descended  from  the  £ather  to  the  eldest  son, 
remained  in  the  son  until  admittance  under  the  surrender  made 
.by  the  father  (a). 
"«^  And  as  the  admission,  in  itself,  confers  no  title,  the  party  ad- 
i  I  mitted  is  a  wrong  doer,  as  against  any  person  having  a  rightful 
title  (b). 

It  is  said,  that  if  the  uses  of  the  admittance  are  more  extensive 
than  the  surrender,  the  admission  may,  in  respect  of  the  lord's 
interest,  operate  as  a  new  grant  (c)  ;  but  when  a  person  is  ad- 
mitted in  a  particular  character,  with  reference  to  a  former 
grant,  and  no  new  estate  is  in  the  contemplation  of  the  parties, 
the  admission,  if  void,  shall  not  operate  as  a  grant  in  respect 
of  the  interest  of  the  admitting  lord. 

So  in  Zouch,  on  the  demise  of  Forse  v.  Forse  (d),  it  was 
held,  by  the  Court  of  King's  Bench,  that  the  administrator 
of  a  grantee  of  a  copyhold  pur  autre  vie,  who  had  no  title  in 

*'  surrender."     And  again,  "  If  I  N,  129.  p-  457. 

''  surrender  upon  condition,  and  the  (c)  4  Leo.  88.  ca.  186.   1  Fieem. 

'^  lord  omits  the  condition,  the  ad-  246.     1  Watk.  on  Cop.  52.  (n.  p.) 

''  mittanoe  is  whoUy  voi<L"  Ante,  pp.  OUb.  Ten.  N.  119, 120. 

175, 176.  (d)  7  East  186.    And  aee  R^ki 

(a)  6  Vin.  Cop.  (O.  b.)  pL  19.  d.  Dean  and  Ckapier  of  Wells  r. 

HiU.  5  Ann.  B.  R.  Batvden  it  others,3EaaXX0.  IJaa 

(6)  Anon.  Loflt  390.    Payne  ▼.  &  Walk.  615. 
Barker,  OrL  Bridg.  33.    Oilb.  Ten. 
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that  character^  as  there  cannot  be  a  general  occupancy  of 
copyholds  (a)y  could  not  recover  in  ejectment  under  an  ad- 
mittance by  ther  lord^  as  upon  a  substantiye  grant  of  a  new 
estate. 

Itjnust^  howeyer^  be  recollected,  that  a  release  by  a  person 
ntitled  to  be  admitted,  to  one  who  has  been  admitted  wrong- 
fully, and  is  in  actual  possession,  will  enure  by  way  of  extinguish* 
ment  (b) ;  and  that  if  no  estate  is  mentioned  in  the  surrender, 
it  may,  in  some  cases  at  least,  be  implied  from  the  admit- 
tance (c). 
A    The  power  of  compelling  the  lord  to  admit  a  copyholder  was 


action  against  the  lord  for  refusing  admittance  (y*). 

The  lord  cannot  bring  a  bill  in  equity  against  the  heir,  or  a 
surrenderee  or  devisee  (g),  to  compel  admission,  but  his  proper 
remedy  is  by  proclamation  and  seisure,  or,  in  the  case  of  an 
infant,  feme  covert,  or  lunatic,  under  the  statute  of  1  W.  4. 
c.  65  (A). 

So  permanently  established,  is  the  estate  of  the  copyholder^ 
that  it  cannot  be  prejudiced  by  any  act  of  the  lord ;  if,  there- 
fore, the  lord  grant  the  freehold  of  a  single  copyhold  to  a 
stranger,  so  that  a  court  cannot  be  held,  such  grantee  of  the 
freehold  interest  will  be  bound  by  the  copy,  and  the  title  of 
the  heir  of  the  copyholder  will  be  complete  without  admit- 


(a)  Ante,  pp.  63, 108. 
(ft)  Ante,  p.  243. 

(c)  Ante,  p.  179.  Gilb.  Ten.  S55  ; 
bnt  see  Co.  Cop.  s.  4] .  Tr.  93. 

(d)  4  Co.  24.  a.  2a  b.  Ford  v. 
Hoskins,  Cro.  Jac  368.  S.  C.  Mo. 
842.  S.  C.  1  RoU.  Rep.  126.  Gilb. 
Ten.  291.  Poet.  Ch.  16. 

(e)  Post.  Ch.  16. 

(f)  Ford  ▼.  Hotkins,  gup.  PAtf- 
lihronm  y.  Ryland,    8  Mod.  362. 


2  Vent.  27.  Carth.  492,  in  GroenveU 
Y.  BumeU.  Gilb.  Ten.  291 ;  but  see 
Callaway's  case,' cited  3  Bulst.  217, 
and  6  Burr.  2769.  Lex  Gust.  168. 

(g)  And  it  is  only  by  special  cus- 
tom that  surrenderees  or  dcYisees  can 
be  compelled  to  take  admission,  ante, 
p.  368. 

(A)  Clayton  y.  Cookes,  2  Atk. 
449.  Ante,  p.  366. 
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tanoe  (a) :  Agiun^  should  the  lord  ourt  Us  lawful  tenant^  the 
party  injured  shall  have  trespass  (b),  or  may  maintain  an  eject- 
ment against  the  lord  {c),  or  a  writ  of  right  (d),  or  even  indict 
the  lord  (e). 


(a)  Bell  or  Beale  &  Langley,  2 
Leo.  208-9 ;  4  lb.  230.  Ante,  pp. 
12, 13. 

(&)  Go.  Lit.  00.  b.  Co.  Cop.  s.  61. 
Tr.  lia  1  Watk.  on  Cop.  45.  Br. 
tenant  per  Copie,  &c.  pi.  J3,  cites  21 
E.  4.  80.  Lex  Cnst.  15.  1  Leo.  4, 
4  Leo.  118,  Oilery  Monastery  case. 
8coU  ▼.  Keiilemell,  19  Yes.  335.  a. 
And  an  action  of  trespass  lies  against 
the  lord  for  cutting  down  trees, 
when,  by  custom,  they  belong  to  the 
tenant.  Co.  Cop.  s.  51.  Tr.  119. 
Ante,  pp.  214,  216.  n.  Post,  tit 
'  Trees  and  Mines.' 

(jc)  RenningUm  y.  Co^  Noy  29. 

{d)  Per  Danbjf,  C.  J.  of  C.  B., 
Br.  tenant  per  copie,  &c.  pi.  10, 
citing  7  £•  4.  19.  But  we  shall  see 
hfireafter,  that  a  eopyfaoMer  eannot 


implead  a  stranger  by  the  king's  writ. 
Post.  tit.  '  Cnstomary  Plaints.' 

In  the  instance  of  a  lord's  putting 
oat  his  lawful  copyhold  tenant,  the 
proper  remedy  would  clearly  be  in 
the  superior  courts,  either  of  law  or 
equity,  and  not  in  the  court  of  the 
manor,  as  the  lord  would  then,  in 
effect,  be  both  judge  and  party.  See 
1  Salk.  56,  in  Buker  &  Wick.  lb. 
186,  and  1  Lord  Raym.  43,  in  Briille 
V.  Dade  Qor  Bade^*  Mr.  Watkins 
says, '  If,  however,  any  dispute  arise 
between  lord  and  tenant,  it  mast,  of 
necessity,  be  referred  to  the  coarta 
above,  as  the  lord  muat  not  be  botli 
party  and  judge.'  2  Vol.  en  Cop*  35. 
See  ib.  1,  2. 

(«)  Ante,  p.  214. 
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OF  THE  LORDS  FINE. 

A  FJME  is  due  on  the  act  of  admittance ;  consequently  where  ^'' 
there  islno  necessity  for  admittance,  no  fine  can  accrue  to  the 
lord  (a\ 

And^b^  the  special  custom  of  some  few  manors^  no  fine  is 
payable  on  the  admission  of  the  customary  heir. 

There  is,  however,  an  exception  to  the  rule  that  a  fine  accrues 
by  the  act  of  admittance,  onlt/,  as  in  several  manors,  and  more 
particularly  in  the  tenant-right  estates  in  the  north  of  England, 
a  fine  is  due  on  the  death  of  the  lord,  as  well  as  on  the  change 
or  alteration  of  the  tenant  (&),  even  where  the  manor  has  been 
alienated  by  the  lord  in  his  life-time,  which  custom  was,  on  an 
appeal  to  the  House  of  Lords,  held  to  be  good  (c). 

In  the  Dnice  of  Somerset  v.  France  et  al.  (d),  the  custom 
was  for  the  lord  or  lady  for  the  time  being  to  admit  the  several 
tenants  to  their  respective  estates,  and  that  by  virtue  of  such 
admittance  the  tenants  had  a  right  to  hold  during  the  joint 
lives  of  such  tenant  and  the  admitting  lord  or  lady ;  and  it  was 
adjudged  that  the  customary  general  fine  or  gressum,  as  dis- 
tinguished fircHu  the  fines  payable  on  the  death  or  alienation  of 
a  tenant,  and  called  dropping  fines»  was  not  restricted  to  those 
claiming  by  descent ;  but  that  the  husband^  who  was  tenant 


(a)  Ck>.  Cop.  s.  66.  Tr.  127,  &e. 
Hubari  &  Hammond,  4  C<k  28.  a. 
(dtea  Bactm  v.  Flainuin).  Au.  Gen. 
r.  Smuds,  3  Ch.  Rep.  36.  Kitch. 
240.  OilU  Ten.  2ia  2Wil8.401. 
3  Bimr.  1643.  Rex  y.  The  Lord  of 
the  Manor  of  Hmdom,  2  T.  R.  486. 
Graham  ▼.  Sime,  1  East  694. 

{h)  Doe  d.  Earl  of  CarUOe  & 
Ukert  ▼•  2Vm9ii#,  S  Banu  &  Adolp. 
585.    Earl  of  Carlisle  v.  ArmHrong, 


1  Burr.  333.  Co.  lit.  59.  h.  Vin. 
Abr.  Cop.  (W.  b.).  See  as  to  alieii%> 
tion  fines,  Holland  v.  Lancaster,  2 
Vent.  134 : — ^And  note,  that  fims  oo 
alienation  were  expressly  excepted  in 
the  Stat.  12  Car.  2.  c.  24^  for  abo- 
Ushiog  the  incidents  of  feudal  tenure. 

(c)  Lowiher,  Appel.,  Bow,  Resp.> 

2  Bro.  P.  C.  461.  Tenants  of  Gad^ 
detden  v.  Car^,  Toth.  166. 

(J)  1  Stia.  664  S.aForte8c41. 


384 


OF   THE -lord's   FINE. 


[part  L 


for  Hfe  under  the  provisions  of  a  marriage  settlement^  was  en- 
titled to  a  fine  upon  the  death  of  his  wife^  the  last  admitting 
lady. 

It  is  a  settled  rule  that  a  fine  on  the  change  of  the  lord  can 
only  be  due  when  such  change  is  by  the  act  of  God^  for  although 
a  custom  to  hare  a  fine  as  well  upon  alienation  as  upon  the 
death  of  a  tenant  is  good,  yet  a  custom  to  have  a  fine  on  every 
change  or  alteraticm  of  the  lord,  whether  by  death  or  other- 
wise, would  be  most  unreasonable,  and  therefore  bad  (a). 

The  fine  on  admittance,  and  also  the  steward's  fees  on  the 
surrender  and  admission,  are  payable  by  the  purchaser  (b)  ;  and 
it  has  been  decided,  that  a  covenant  to  surrender  copyholds  at 
the  costs  of  the  vendor,  is  not  broken  by  non-payment  of  the 
fine,  the  title  being  perfected  by  admittance  (c). 

An  ^mission  fine  is,  primd  facie,  uncertain  or  (in  legal 
phraseology)  arbitrary,  but  in  some  manors  fines  are  certain,  as 
Qs.  Sd.  for  the  admission  to  each  house,  or  to  every  acre  of 
land  (d);  in  others  they  are  uncertain,  or  at  the  will  of  the  lord; 
but  the  fine  on  admission  to  copyholds  of  inheritance,  or  for 
lives  when  renewable,  even  if  arbitrary,  must  be  reasonable  (e) ; 
and  two  years'  impraoed  value  of  the  land  {/),  deducting  quit 
rents,  but  not  land-tax  (jg\  is  the  full  extent  which  the  courts 
will  allow  the  lord  to  demand  in  the  exercise  of  this  arbitrary 


(a)  Co.  Lit.  69.  b.^  cites  Arm^ 
Hron^9  case.  Litt.  Rep.  231^  cites 
S.C.  Gilb.Ten.292.  jEger/on'^  case, 
Cary  9.  Lex.  Cast.  161-2.  And  see 
Earl  of  BoM  &  Ahney,  1  Burr.  206, 
in  which  the  great  point  was  whether 
a  fine  became  dae  on  every  change 
of  the  tenant,  or  on  change  of  the 
estate  only. 

(6)  Drury  y.  Man,  1  Atk.  95> 
[^Sanders's  Ed.^-  Sogd.  Vend.  &c 
Pnrch.  388,  [Sth  Ed.]. 

(c)  Graham  y.  Sime,  ubi  sup. 

(d)  Kitch.  200, 201-2.  Sidn.  24a 

(e)  WUUmes  case,  Jjxt  Stallon  y. 


Brayde,'^  13  Co.  1.  DaUon  y.  ITa. 
mond  ^or  Hobarl  Sc  HawnmnuT},  Chk 
Eliz.  779.  Mo.  622.  4  Co.  2?.  b. 
Jackman  y.  Hoddesdom,  Cro.  Elis. 
351.  1  Roll.  Rep.  75.  Gilb.  Ten. 
219.  Ca  Lit.  60.  a.  cites  Sialkm  y. 
Brady,  P.  1  Jac  C.  B.,  meaning, 
no  doubt,  Stallon  &  Brayde  or  WiU 
bwe's  case,  sup.  And  see  WkarUm 
y.  King,  3  Anst.  673.  3  Swanat  666, 
in  Lord  HolUi  y.  Hmickmmn. 

(/)  Halim  y.   Hand,  3  Stra. 
1042. 

(g)  GroNj  y.  >lj<fe,  2  Doug.  723. 
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power  {a) :  and  in  order  to  keep  within  the  limits  of  the  rule^ 
and  in  a  discreet  distinction  between  the  admittance  to  copy- 
holds of  inheritance  on  a  sale^  and  on  a  descent^  operating  equally 
to  the  advantage  of  the  lord  and  tenant^  it  is^  I  believe,  usual 
for  the  lord  to  take  not  more  than  a  year  and  three  quarters' 
value  on  a  descent,  and  a  year  and  half's  value  on  a  purchase. 
But  in  the  case  of  Liord  Holies  v.  Hutchinson,  in  31  Car.  2. 
(1679)  (6),  where  a  commission  was  issued  to  ascejrtain  the  value 
of  the  tenements  under  a  decree  by  consrat,  the  principle  of 
which  was  disapproved  by  Lord  Nottingham^  it  appeared  that 
upon  a  decree  in  the  time  of  Lord  Bacon,  the  fines  were  ascer- 
tained at  two  years'  value  upon  alienation,  and  a  year  and  half's 
value  upon  a  descent,  or  an  alienation  to  a  wife  or  to  children. 


(a)  Grant  &  Astle,  ubi  sup.  And 
see  Morgan  v.  Scudamore,  2  Ch.  Rep. 
134.  Rep.  temp.  Finch,  154.  Whar- 
ton y.  King,  3  Anst.  674.  Gittingt 
V.  Browe,  Toth.  164.  Lake  ▼.  Jetke- 
rell,  lb.  Atmood  &  Apdey,  lb.  AUen 
▼.  Abraham,  2  Bulst.  32.  Go.  Lit. 
60.  a.  (N.  ] .)  But  in  WiUomt^s  case, 
(nbi  sup.),  the  court  held  that  two 
yean'  value  was  unreasonable.  In  the 
case  of  JXmp  &  Golding,  Cro.  Car.  196, 
the  lord  demanded  two  years  and  a 
hairs  value,  but  the  court  thought  it 
unreasonable,  and  that  a  year  and  a 
half's  improved  rent  was  high 
enough;  but  see  Stoner  v.  Smith, 
Toth.  164.  Tenants  of  Accledon  v. 
Kinnesley,  lb.  It  appears  by  Mr. 
Watkins's  note  on  the  case  of  Mor- 
gan &  Scudamore,  in  his  Ist  Vol.  on 
Cop.  Ten.  p.  310,  that  Lord  Notting- 
ham also  considered  a  year  aod  a  half 
to  be  a  proper  maximum  in  common 
cases,  but  allowed  two  years'  value 
in  that  particular  case,  the  grant 
being  for  ninety-nine  years,  renew-* 


able  within  one  year  after  the  expir- 
ation of  the  term ;  and  the  court  ap- 
pearing to  have  been  influenced  by 
the  dictum,  that  the  lord  could  not 
demand  a  fine  of  the  executors  of  a 
copyholder  for  years,  but  the  con- 
trary, it  must  be  recollected,  was  de- 
termined in  the  Earl  of  Bath  & 
Ahney,  post.  Vide  also  Middletan  v. 
Jackson,  1  Ch.  Rep.  33,  Toth.  164 ; 
and  Popham  v.  Lancaster,  1  Ch. 
Rep.  96,  (in  which  the  Court  of 
Chancery  deemed  an  improved  year's 
value  a  proper  fine  on  admission  to 
tenant-right  estates).  S.  C  {Popham 
V.  Larcesse),  Toth.  164.  Monster  v. 
Ducket,  lb.  Cooper  alias  Stasfning  v. 
Blunt,  lb.  Tenants  of  Gaddesden  v. 
Carey,  lb.  165.  Fox  v.  Huddleston,lh. 
Watson  V.  Maine,  lb.  Blackwall  v. 
Low,  Cary  77-  Neville  v.  Albany, 
Toth.  165.  Beare  v.  Seymor,  lb. 
Lord  Gerrard  v.  Parker,  lb.  El- 
rington  v.  Whetstone,  lb. 

(6)   Lord     Nottingham's     MSS. 
See  3  Swanst.  665. 
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The  fine  is  to  be  set  in  all  cases  according  to  the  improved 
value  of  the  land,  whether  by  buildings  or  otherwise  (a),  whidi, 
it  was  observed  by  Lord  Hardwicke  in  the  case  of  HaUon 
&  Hostel  {h),  is  all  the  lord  has  to  look  aften  That  was  the 
case  of  an  action  brought  to  recover  a  fine  upon  the  adnussion 
of  the  defendant  to  a  copyhold,  and  wherein  it  appeared  that 
the  premises  were  of  the  value  of  50L  per  annum,  and  a  year 
and  half,  being  75/.,  was  assessed :  the  defendant  insisted  on 
paying  only  24/.,  it  appearing  that  his  rent  was  but  16^  and 
the  rest  arising  from  improvements  made  under  an  old  lease, 
granted  by  license  of  the  lord :  and  there  was  a  verdict  for  the 
plaintiff  for  75/.  It  is  a  necessary  inference  from  the  above 
case,  that,  in  the  absence  of  any  spedal  conttaet,  the  lord's 
license  to  a  copyholder  to  lease  his  copyhold,  operates  only  as 
a  dispensation  of  a  forfeiture,  and  does  not  preclude  the  lord 
from  assessing  his  fine  according  to  the  improved  value  of  the 
property  at  the  time  of  admission. 

.  The  rule  by  which  the  lord  is  precluded  from  insisting  on 
more  than  two  years'  value  for  the  fine  of  admission,  would 
seem  to  be  confined  to  those  cases  where  he  is  compellable 
to  admit,  and  the  heir  of  the  copyholder  is  subject  to  a  fine 
on  the  devolution  of  the  estate,  and  not  to  be  applicable  to 
voluntary  grants,  not  to  cases  where  by  the  custom  remainder- 
men must  be  admitted,  or  where  the  purchaser  only,  and 
not  his  heir,  is  subject  to  a  fine,  or  where  the  fine  on  descent 
is  nominal  only  (c) ;  nor  to  cases  where  a  fine  is  payable  on  the 
first  purchase  only  within  the  manor,  as  in  the  manors  of  Har- 
row  on  the  Hilly  Croydon,  Lambeth  and  Itichmand(d)  ;  nor 
to  copyholds  for  lives,  where  there  is  no  right  of  renewal,  nor 
even  to  renewable  copyholds  for  lives  where  the  custom  allows 
the  copyholder  to  put  in  more  than  one  life,  for  there  each  life 
is  considered  as  a  separate  admission,  and  it  would  be  uiyust 

(a)  1  Vol.  Ca.  &  Op.  174.  (d)  J  Watk.  on  Cofi.  308.    2  lb. 

(b)  2  Str.  1042.  Append.      King  r.  DiUh^ion   (or 

(c)  Doe  &  Hdlier,   3  T.  R.  164.  DUlisUm).    1  Freem.  486.   1  gtwr. 

1  Watk.  on  Cop.  308.  86. 
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to  the  lord  if  it  were  otherwise^  and  quite  an  inconsistency,  as 
a  copyhold  for  lives  would  in  that  case  be  more  valuable  than  a 
copyhold  of  inheritance,  where  the  heir  or  devisee  is  sulgect  to 
a  fine  on  admission. 

The  custom  of  the  tn&bor  of  Mere  &  For  tan  (a)  is  that,  if  an^ 
person  noi  before  being  a  custolnary  tenant,  or  not  dwelling  Within 
the  manor,  shall  take  any  estate  as  a  purchaser,  by  surraoder 
or  otherwise,  he  shall  pay  for  a  fine  as  the  lord  and  he  can  agree, 
and  the  custom  has  been  to  assess  stich  fine  at  the  full  amount 
of  two  years'  value ;  bilt  by  the  custom  persons,  being  already 
customary  tenants,  pay  a  small  fine  only  on  admission  to  other 
copyholds. 

In  the  above  case  of  King  v.  DiUington  (b)  it  was  held  that, 
if  an  infiint  would  stand  out  three  or  four  years  before  he  came 
to  be  admitted,  d^  lord  might  increase  his  fine  accordingly, 
though  not  upon  one  that  came  aftet  him,  if  the  infant  died 
before  he  was  admitted.  And  in  that  case,  Dolben,  J*  cited  a 
case  of  Pinsent,  the  prothonotary,  who  purchased  a  house  at 
Croydon,  and  five  years'  value  was  set  for  a  fine,  and  which 
came  to  a  trial,  when  it  was  held  that  the  fine  was  reasonable^ 
and  that  in  such  a  cUse  the  lord  might  have  set  seven  years' 
vahie. 

The  usage  in  most  nianors  on  a  I'enewal  of  copyholds  for 
three  lives,  is  to  take  for  the  first  life  a  year  and  a  halTs  value ; 
for  the  second  Ufe,  half  as  much  as  the  fine  for  the  first ;  and 
for  the  third  lifcj  half  as  much  as  the  fine  fc»r  the  second  (c) ; 


(fl)  Rex  V.  Boughey,  1  Barn.  & 
Cress.  665.  S.  C.  {Rex  v.  Meer  & 
FaHon),  2  Dow.  Sc  Ry.  824. 

(6)  See  1  Frevn.  495->6. 

(c)  Earl  of  Baih  ▼.  Abnei/,  1 
Botr.  207,  217^  idatg.  where  it  is 
aaid^  "  The  fikie  for  two  lives  Is  the 
Msqui  of  that  taken  fot  one ;  and  the 
fine  for  three  is  sesqui  of  that  isiken 
for  twoj  by  the  usage  of  this  manor/* 
\\iz.  Stoke  Netvingion,  Middlesex,'] 


Bnt  the  real  meaning  probably  was, 
that  the  fine  for  the  third  life  was 
the  half  of  that  taken  for  the  second 
life.  See  per  Lord  Tenterden  in 
WiUon,  Bart.,  v.  Hoare,  infra. 
"  Sesquialter  :  Sesquialteral,  In 
Geometry  is  a  ratio,  where  the 
quantity  or  number  contains  an« 
''  other  once  and  half  as  much  more, 
^*  as  six  and  nine." — Jdins.  Diet. 
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but  the  lord  might  demand  two  years'  value  for  the  first  life^ 
and  so  in  proportion  for  the  two  additional  lives. 

In  my  first  edition^  I  ventured  to  suggest^  that  as  the  rvle, 
with  respect  to  two  years'  value,  was  relaxed  in  favour  of  the 
lord  on  admission  for  lives,  so  it  would  he  where  a  copyholder 
of  inheritance  surrendered  or  devised  to  several  persons  as 
joint-tenants ;  otherwise,  as  the  admission  of  one  joint-tenant 
is  the  admission  of  his  companions,  there  would  be  a  very 
ready  mode  of  defeating  the  lord  of  his  advantages  from  fines^ 
by  introducing  an  unUmited  number  of  lives  into  the  tenancy. 

I  also  stated  my  belief  that  the  question  had  not  then  been 
agitated,  but  that  entertaining  a  strong  inclination  of  opinion, 
that  the  case  of  joint-tenants  was  also  an  exception  to  the  above 
rule,  I  felt  myself  bound  to  suggest  it  on  laying  the  work 
before  the  public ;  and  that  the  opinion  I  had  formed  appeared 
to  receive  a  considerable  degree  of  sanction  from  the  practice  of 
a  half-fine  being  usually  paid  by  a  remainder-man,  when  a  fine 
is  due  from  him  by  the  custom  of  the  manor ;  and  that  no 
question  had  ever  been  made  as  to  the  reasonableness  of  tlie 
custom  (a). 

I  submitted,  however,  that  it  might  be  contended  against 
my  conclusion,  that  the  admittance  of  a  tenant  for  life  is  the 
admittance  of  all  in  remainder  (b) ;  and  also,  perhaps,  that  it  is 
not  in  the  power  of  the  lord  to  prevent  a  copyholder  of  inhe- 
ritance from  carving  out  his  estate  in  such  manner  as  he 
may  think  proper,  but  that  the  argument  was  very  far  from 
proving,  that  the  rule  in  question  would  be  held  to  extend  to 
the  case  of  an  admission  of  joint-tenants,  for  it  was  to  be  re- 
collected, that  the  heir  or  surrenderee  of  a  remainder-man  or 


(a)  Kitch.  241.  And  nee  Roe  & 
Button,  2  Wils.  162.  1  Watk.  on 
Cop.  309,31]. 

Sir  Edward  Northetfy  Attorney 
General,  being  consulted  as  to  what 
fine  a  steward  might  set  upon  admit- 
ting five  or  six  devisees  in  trust  of  a 
copyhold  estate,  gave  the  following 


opinion.  **  If  the  trustees  were  to 
**  be  admitted,  the  usual  method  is 
**  to  pay  a  full  fine  for  the  fint  lifi^ 
''  and  half  as  much  fbr  every  other 
*'  life,  they  being  taken  as  admissions 
"  of  lives  in  reversion."    MS. 

{b)  And   see   1   Watk.  on    Cop. 
297*a  (n.  d.)  1 2d  Ed.] 
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reversioner  must  be  admitted  and  pay  a  fine^  but  that  joint- 
tenants  do  not  transmit  any  estate  to  their  heirs,  and  that  they 
may  release  to  each  other^  and  so  effect  a  transfer  of  their  in- 
terests i^ithout  any  change  of  tenancy,  and  consequently  with- 
out entitling  the  lord  to  a  fine.  And  in  conclusion  of  those 
remarks  I  stated  also,  that  they  were  applicable  only  to  the 
amount  of  the  fine,  it  being  quite  clear  that  one  fine  only  is 
due  on  the  admission  of  joint-tenants,  however  unlimited  their 
number  may  be. 

Some  short  time  after  the  first  edition  of  this  work  was  pub- 
lished, I  obtained  private  information,  that  a  special  case  was  ar- 
gued in  the  Court  of  King^s  Bench,  in  Michaelmas  term,  1815  (a), 
by  Holroyd  for  the  plaintiff,  and  Richardson  for  the  defendant, 
where  three  joint-tenants  had  been  admitted  to  a  copyhold  tene- 
ment in  the  manor  of  Sutton  Holland^  in  Lincolnshire,  and  the 
lord  had  demanded  as  a  fine  for  the  first  life,  two  years'  improved 
value ;  for  the  second,  half  the  sum  assessed  for  the  first ;  and 
for  the  third,  half  the  sum  assessed  for  the  second.  According 
to  the  short-hand  writer's  note  of  the  case,  (which  was  shown  to 
me  at  that  period,)  the  court  were  unanimously  of  opinion,  that 
the  fine  was  reasonable ;  but  the  case  was  never  reported. 

The  observations  of  the  Court  of  B.  R.,  in  a  very  recent 
case  (&),  would  seem,  however,  to  have  put  this  question  at  rest, 
and  to  have  established  the  proper  mode  of  assessing  the  fine  upon 
an  admission  of  joint-tenants  to  a  copyhold  of  inheritance.  It  was 
an  action  of  assumpsit,  brought  by  Sir  T.  M.  Wilson,  Bart., 
the  lord  of  the  manor  of  Hampstead,  agunst  fourteen  persons, 
who  had  been  admitted  as  trustees  of  valuable  property,  formerly 
parts  oi  Hampstead  Heath,  for  the  recovery  of  the  sum  of  5,657/. 
19s.,  for  the  fine  of  admission,  and  was  tried  before  Mr.  Justice 
J.  Parke.     The  circumstances  weie  these :  On  20th  Decem- 

{a)  Taylor    v.    Pembroke.      The  the  fine  was  reasonable^  '  inasttiuch 

case  was  cited  in   Wilson  &  Hoare,  '  as  it  would  never  amount  to  four 

infra ;  and   it   was  there  stated  by  '  years'  improved  value.' 

Mr.  (now  Baron)  Gnrney,  that  the  (h)  Wilson  v.  Hoare  &  others,  2 

court  intimated  a  strong  opinion  that  Barn.  &  Adolp.  350. 
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ber>  1698,  a  grant  was  made  by  die  tben  IcM^/(an  infant,)  ivith  * 
the  assent  of  the  homage,  to  fourteen  persons,  of  six  acret  of 
heath  ground,  to  hold  in  Jbe,  at  the  will  of  the  lord,  &c.,  at 
the  jeaiiy  rent  of  5««  And  by  deed  oi  the  same  date,  betwe^i  • 
the  mother  of  the  said  in&nt  krd,  of  the  one  p^ft,  and  the 
grantees,  of  the  other  part,  it  was  declared  and  agreed,  that 
the  grantees  should  stand  seised  of  the  premises;,  and  all  im^. 
provements  thereof,  for  the  use  and  benefit  of  the  poor  of  tlie 
parish  of  Han^tead,  for  ever.  A  stdt  was  subsequently  im 
stituted  in  Chancery  by  the  Attorney  G^ieral,  at  the  relation 
of  J.  B.  and  W.  K.,  on  hehalf  of  themselyes  and  othara»  tbe 
inhabitants  and  poor  of  the  parish  of  Hampstead,  and  to  wUeb 
the  then  trustees  of  the  charity,  and  the  then  lord  ci  the  manor, 
were  parties  :  And  by  a  decree  in  1729,  it  was  ordeared>  that 
the  aboye-m^ationed  charity  should  be  established,  and  tihe 
said  land  be  held  according  to  the  said  grant,  paying  the  rent 
of  58.  per  annum  to  the  lord,  and  a  reasonable  fine  i^n  every 
surrender  and  admittance,  according  to  the  custom-of  the  manor. 
And  the  trustees  being  all  dead  except  three,  and  two  of  then 
having  declined  to  act,  it  was  ordered,  that  the  lord  should, 
with  the  approbation  of  one  of  the  Masters  in  Chancery, 
nominate  thirteen  others  of  the  copyhold  tenants  <tf  the  manor, 
and  inhabitants  of  the  parish,  to  make  up  the  original  number 
of  fourteen  trustees,  and  that  the  premises  should  be  surrasr 
dered  to  the  continuing  trustee  and  thirteen  others,  on  the  trusts 
of  the  deed  of  20  December,  1698,  and  that  the  lord  should 
admit  them,  paying  a  reasonable  fine,  and  that  when,  at  any  time 
thereafter,  the  number  of  trustees  should  be  reduced  to  five, 
the  lord,  with  the  i^pprohatian  cfthe  master ,  should  nominate 
nine  others,  qualified  as  aforesaid,  to  be  added  to  the  five,  and 
a  new  surrender  should  be  made  to  their  use,  on  the  same 
trusts ;  and  that  the  lord  should  admit  them,  paying  a  reason- 
able fine. 

In  1826,  there  being  two  surviving  trustees  only,  who  were 
of  a  very  advanced  age,  fourteen  new  trustees  were  appointed 
by  the  lord,  with  the  approbation  of  the  master,  and,  in  foct. 
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^*  with  the -sanction  of  the  lessee  of  the  prc^rty,  and  a  surrender 
was  made  by  the  two  surviving  trustees  to  the  fourteen  new 
trustees  (the  defendants),  who,  on  the  13th  July,  1826,  were 
•admitted  to  the  churity  estate;,  which,  consisted  of  the  original 
six  acres  of  land,  and  of  some  new  pieces  of  land  added  thereto 
by  subsaqucat  grants  of  the  lord ;  and  it  was  agreed  that  the 
lord  should  aosess  one  fine  only  in  respect  of  the  estate,  althoi^h 
held  under  several  ^ants.     The  tenements  were  admitted  to 
be  worth  l^  the  year  1000/*,  after  deducting  quit  rents.     The 
fine  was  assessed  on  the  following  principle : — Two  years'  value 
for  the  first  hie,  half  of  two  years'  value  for  the  second  life,  a 
ihirA  for  the  third  life,  and  so  on  to  the  ninth  life ;  and  no 
ad^iooal  snun  daaanded  fw  the  last  five  lives.     It  appeared 
that  by  the  custom  two  years'  improved  value  was  the  fine  for 
a  single  life,  and  that  the  principle  more  generally  adopted  by 
the  steward  on  the  admission  of  joint^tenants,  was  to  take  two 
years'  inq>roved  value  for  the  first  life ;  for  the  second,  one  half 
the  sum  charged  for  the  first ;  and  for  the  third,  one  half  the 
sum  taken  for  the  second ;  and  so  on.     The  learned  judge  ex* 
pressed  an  opim^Hd  that  even  i^  in  an  ordinary  case,  the  principle 
of  assessment  ad(^)ted  waa  right,  stilly  in  assessing  this  fine,  it 
ouj^  to  have  been  taken  into  consideration  that  the  lord  selected 
the  lives,  and  that  vacancies  in  the  trust  occurred  by  resignation, 
as  well  as  by  death,  and  that  the  jury  were  to  weigh  those  cir- 
cumstances in  deciding  whether  or  not  the  fine  was  reasonable, 
and   therefore  his  lordship  nonsuited  the   plaintiff,  but  with 
liberty  for  him  to  move  to  enter  a  verdict  for  the  amount  of  the 
fijoe  assessed^  if  the  Court  should  think  fit  (a). 

A  rule  nisi  was  accordingly  applied  for  and  obtained  in 

(a)  It  appeared  in  evidence  that  lessee  paying  the  iiiies  t»  he  assessed 

the  estate  (witb  tbe  exception  of  a  by  the  lord  of  tke  nMinor  upon  the 

spm^  head  of  water)  waA  leased  in  adoussion  of  additional  trustees^  un- 

1789  for  a  term  of  twenty-one  years  der  the  terms  of  the  above  decree^ 

at  tlie  annoal  reat  of  7O/.9  with  co-  save  only  that  the  trustees  were  to 

veaants  to  renew   &r   the  further  contribute    70/.    (being    one   year's 

terms  of  twenty-one  years  and  nine-  rent)  towards  the  fine  and  cx|)enses 

teen   years>  at    the  same    rent^   the  of  such  admission. 
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Michaelmas  term,  1830;  and  the  counsel  for  the  lord  of  the 
manor,  in  making  the  application,  stated  to  the  court,  that  the 
chief  object  of  the  lord  was  to  obtain  the  opinion  of  the  court 
as  to  the  prindple  upon  which  the  fines  shoidd  be  assessed  on 
the  admission  of  future  trustees. 

On  showing  cause  against  the  above  rule,  the  counsel  for  the 
defendants  urged  that  the  principle  of  assessment,  in  ordinary 
cases,  was  to  take  for  a  second  life  half  of  the  first,  and  ioft  the 
third,  half  of  the  second,  and  so  on  ;  but  that  the  rule  did  not 
apply  to  joint-tenants,  and  that,  with  reference  to  reasonableness, 
the  trustees,  in  the  present  case,  stood  in  an  unusual  poation 
firom  the  mode  of  their  appointment,  and  that  as  new  trustees 
were  to  be  appointed,  when  the  number  was  reduced  to  five, 
the  risk  was  upon  nine  lives,  and  those  the  worst  of  the  four- 
teen* The  counsel  for  the  plaintiff  contended  that,  even  if  the 
lord  in  assessing  the  fine  ought  to  have  taken  into  his  consider- 
ation  his  right  of  nomination  or  selection,  controlled  as  it  was 
by  the  Master  in  Chancery,  and  the  advantage  likely  to  accrue 
to  him  by  resignation  of  the  trustees,  still  it  would  have  been 
competent  to  the  lord,  if  the  case  had  proceeded,  to  have 
proved  other  circumstances  (a),  which  might  have  shown  the 
propriety  of  increasing  the  fine,  and  then  it  would  have  been  a 
question,  under  all  the  circumstances,  to  be  submitted  to  the 
jury,  whether  the  fine  were  reasonable  or  not.  And  that  the 
question  not  having  been  left  to  the  jury,  the  nonsuit  was 
wrong. 

Lord  Tenter  den,  in  delivering  the  judgment  of  the  Court, 
observed,  that  they  were  of  opinion,  that  the  nonsuit  ought  not 
to  be  set  aside,  the  sum  charged  being  an  excessive  and  unrea- 
sonable fine,  adding,  **  We  might  content  ourselves  with  saying 
that,  and  no  more ;  but  we  have  been  requested  for  the  sake  of 
enabling  all  parties  to  know  what  their  rights  are,  to  say  what 

(a)  The  circumstances  alluded  to  settlement^  or  devise,  and  not  yield- 
were  the  disadvEntages  to  the  lord  ing  a  descent  fine,  as  in  an  cn^inary 
which  resulted  from  the  estate  not  case  of  a  copyhold  of  inheritance, 
being  alienable  by  way  of  sale  or 
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ought  to  be  the  proper  fine :  and  our  opinion  is^  that  the  proper 
mode  of  estimating  the  fine  is  to  take>  for  the  second  fife^  half 
the  sum  taken  for  the  first,  for  the  third,  half  the  sum  taken  for 
second,  and  for  the  fourth,  half  that  which  is  taken  for  the 
third,  and  so  on*  The  effect  of  that  will  be,  that  you  can 
never  quite  arrive  at  double  the  sum  taken  upon  the  first  life, 
whereas  the  fine  at  present  assessed  very  much  exceeds  that ; 
for  the  principle  on  which  it  was  assessed  was  this :  two  years' 
value  was  taken  for  the  first  life,  half  of  that  for  the  second 
life,  a  third  for  the  third  life,  and  a  fourth  for  the  fourth,  and 
so  on  to  the  ninth  life.  The  rule  that  we  liave  laid  down,  ap- 
pears to  have  been' the  rule  approved  of  in  Taylor  v.  Pembroke^ 
and  is  referred  to  in  the  Ea/rl  qf  Bath  v.  Abney  (a),  though 
it  is  not  very  accurately  stated,  either  in  the  marg^  of  the  re- 
port, or  in  Watkins's  Treatise  on  Copyholds  (6).  There  is  an 
inaccurate  use  of  the  word  ''  sesqvi.**  It  is  said  that  the  fine 
for  two  lives  is  the  sesqui  of  that  taken  for  one,  and  so  far  it  is 
correct ;  and  that  the  fine  for  three  is  the  sesqui  of  that  taken 
for  two,  which  is  incorrect.  The  meaning  is  plain  enough,  that 
the  sum  taken  for  the  third  life  is  the  sesqui  [[half]]  of  that 
taken  for  the  second  (e).     The  rule  must  be  discharged.'' 

A  fine  was  afterwards  assessed  by  the  lord  of  the  manor  for 
the  admission  of  the  fourteen  trustees  in  1826,  on  the  principle 
sanctioned  by  the  Court  of  King's  Bench  in  the  above  judgment, 
stopping  at  the  ninth  life,  or  rather  putting  a  somewhat  smaller 
sum  for  the  ninth  life  than  the  rule  would  have  justified.  And 
an  action  was  brought  for  the  recovery  of  the  last  mentioned 
fine,  amounting  to  3985/.  10^.  {d),  which  was  tried  in  the  Court 
of  B.  R.  before  Mr.  Justice  Patte^on,  in  the  sittings  after  last 
Hilary  Term,  when  the  counsel  for  the  defendants  contended 
that  the  fine  was  set  too  high ;  first,  because  it  ought  to  be  re- 
gulated  by  the  value  of  the  lives  admitted,  and  secondly,  because 

(a)  1  Burr.  21 L  former  action^  that    one  fine    only 

(6)  Vol.  I.  p.  483.  2d  Edit.  should  be  assessed,  and  that  the  pro* 

(c)  Ante^  p.  387  n.  (c).  perty  should  be  considered  as  of  the 

(cQ  It  was  agreed  in  this  as  in  the  dear  annual  value  of  lOOW. 
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die  nlmiiMW  of  fiywteen  lira,  to  be  repeirad  on  the  deatk  of 
mne,  was  moie  adfaotageous  to  die  lord  tfaao  anadmisrioafar 
inne  fifes  ahsninteiy.  And  Mr.  Morgs«^  tbe  actuarys  wtMS 
called  to  prove  the  amomt  of  die  fiae  which  ought  to  have  been 
fff^rrrwil  with  referenee  to  the  i^goB  of  the  persona  admitted^  and 
that  a  grant  ibr  nine  Kycs  tb&Antdj,  is  QV>re  vahiaUe  than  a 
grant  for  fiMurteen  livea»  detonunable  with  the  death  of  nine. 
The  argmnent  as  to  die  ^;es  of  die  trustees  who  were  ad- 
mitted in  1886  was  repudiated  by  die  kamed  judge,  and  in- 
deed waa  not  moA  relied  upon  on  die  part  of  the  defendants* 

Affaer  some  discnsaon  as  to  the  propriety  of  the  jury  findings 
whether,  in  their  opinion,  the  admission  <^  nfaie  lives  only  were 
more  or  less  valuable  than  an  admissicHi  Ibr  fourteen  lives,  to  be 
ruewed  on  die  death  of  nine,  die  learned  ju^ie  put  it  to  the  jury 
diat,  impoimt  ^f  4tw,  it  was  immaterial  whedier  the  admission  were 
for  nine  lives  absolutely^  or  fiw  fourteen  livea  deternunaUe  on  the 
death  of  nine,  and  observed,  diat  it  being  in  evidenee  that  there 
were  nine  lives  admittad,  and  that  the  estate  was  worth  1000/. 
a  year,  it  was  matter  of  law  dial  the  mode  of  assessing  the  fine 
vras  to  take  two  years  improved  value  for  die  first  Bfe,  half  that 
sum  for  the  seeond,  half  diat  sum  for  the  third  life,  and  so  on ; 
and  taking  it  in  that  way^  the  fine  would  be  rath»  more  than 
the  sum  demanded,  and  it^  thoefore,  aeemed  to  his  lordship, 
that  die  plainti£P  was  entitled  to  a  verdict^  and  if  he  were  wrong 
in  die  point  of  law,  the  counsel  for  the  defendants  would  have 
an  opportunity  of  setting  that  matter  right  Verdict  for  the 
phmtiff,  3985/.  10^. 

Tbe  counsel  for  the  defendants  tendered  a  bill  <^  exceptions, 
to  raise  the  question  on  the  aHeged  diakinctbn  between  an  ad- 
aussion  for  nine  hves  absolutely,  aad  for  fourteen  lives  renewable 
cm  die  deadi  of  nine  («)• 

(a)  N.  B.  Before  the  commence-  to  restrain  the  lord  from  suing  for 
meat  of  tho  sctisB  for  tbe  fiae  o£  thefine^arproceediogfovaforfoitare 
5657^  IdB-f  SB  in&matioa  aad  Ul  for  nonrpayment  of  it  To  that  in- 
was  filed  in  Ckanoerj  to  refoim  the  formation  and  hill  there  wm  a  de- 
decree  of  \T^,  and  for  an  injttaotna  murrer,   which  was   diaaUoved   bj 
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The  case  of  Grant  &  A^tle  (a),  of  which  I  propose  to  give 
a  full  extract,  is  very  important  and  interesting  on  the  question 
of  fines  at  will : — ^It  was  an  action  of  assumpat  in  the  Court 
of  Common  Pleas^  by  Astle,  as  lord  of  the  manor  of  Great 
Toy,  in  Essex,  against  Grant,  for  the  fines  assessed  on  his 
admission  to  eight  different  customary  tenements,  and  which 
fines  were  stated  to  be  arbitrary.  Grant  was  admitted  in  fee, 
on  the  death  of  his  father,  to  all  the  above  copyholds,  upon 
which  admission  a  fine  of  98/.  ISs.  4dL  was  assessed,  which  ap- 
peared to  be  two  years'  improved  value  of  the  tenements,  aflter 
deducting  21.  19^.  %d,  for  two  years'  quit  rents. 

Astle  not  having  deducted  anything  for  the  land^tax^  Grant, 


Lord  Lgndkurst,  C.  An  answer  was 
then  put  in ;  and^  on  an  application 
to  dissolve  the  injunction^  exceptions 
were  shown  for  cause.  Then  a  fni^ 
ther  answer  was  put  in^  and  another 
application  XDade,  on  the  merits,  to 
dissolve  the  injunction;  and  Lord 
Lyndhurst  accordingly  dissolved  it, 
so  far  as  the  injunction  restrained 
the  plaiatiff  from  commencing  an 
action  at  law  for  the  fine  assessed, 
but  ccmtinued  it  to  restrict  the  plain* 
tiff  from  taking  out  execution  against 
the  trustees  on  any  judgment  that 
might  be  obtained^  and  from  proceed- 
ing as  1^  a  forfbilnre.  The  action 
for  recovering  the  iae  of  5657'-  I9s. 
was  then  brought,  and  with  th^  re- 
sult already  stated.  After  the  com- 
mencement of  the  second  action,  a 
supplemental  bill  was  filed  in  chan- 
cery Ibr  an  injunction  to  restrain  the 
plaintiff  from  any  proceeding  at  law, 
in  rei^ct  of  the  fine  for  which  that 
action  was  brought ;  and  on  the  ar- 
gument of  the  motion  for  the  latter 
kijunction,  before  Lord  Brougham, 


C,  his  lordship  observed,  that  he  did 
not  feel  called  upon  to  say  whether 
the  trustees  were  exempt  f^om  the 
fine,  because  they  held  for  a  charit- 
able use ;  bat  nevertheleas  he  must 
admit  that  he  could  not  see  how  that 
circumstance  should  differ  the  case 
from  the  case  of  any  other  trustee  or 
copyholder,  and  that  the  fines  were 
as  mvtetk  a  pert  oi  the  custom,  as  the 
rent  of  5s, ;  and  that  Qothii^  oould 
be  a  more  fit  subject  for  trials  than 
the  custom  of  the  manor^  and  whe- 
ther the  fine  demanded  was  reason- 
able or  not.  And  his  lordship  re- 
fiued  the  modon  Ibr  an  injunction, 
with  eosts;  but  directed  that  such 
port  of  the  former  injunction  as  re* 
mained  in  force,  should  be  taken  to 
extend  to  restrain  any  execution  upon 
any  judgment  that  might  be  obtained 
in  the  action  then  pending,  and  also 
any  proceedings  on  the  ground  of  a 
forfeiture '  for  non-payment  of  the 
fine. 

(a)  2  Dougl.  722. 
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pad  84^  5c  8dL  into  court 

tned  bcfrre  AtUmnt,  J.  at  the  asaxes  for 
TCT&I  w»  fixDid  for  Astle,  with 
962.  ISiL  4dL  damagts^  solject  to  the  opbdoD  of  the  Court  of 
O—iMi  Fleai^  on  a  coe  in  mUA  the  questioo  was,  whether 
ike  kid  of  the  imoor  was  bound  to  allow  any  som  for  land-tax 
o«t  of  the  fine;, — if  he  were,  a  nonsoit  was  to  be  entered,  and 
ifnol,  the  TCidict  to  stand. 

By  Lovd  Lim^kbona^i,  "  This  question  was  truly  con- 
'  sidend  as  of  great  cumjcin  to  the  pobfic  at  large.  It  has 
^  ondcigcne  a  rerj  dcfiberate  framinatiop,  and  we  are  all  of 
**  opinion  diat  the  lord  of  the  manor  is  not  bound  to  make  any 
"  dedaction  fat  the  land-tax  out  of  a  fine  due  for  adnussion  on 
*^  a  deacaent,  which  is  the  fwesent  case. 

'^  The  grounds  wUcfa  led  us  to  this  determination,  lie  in  a 
**  TCry  narrow  oon^ass. 

In  the  first  jJaoe,  the  land-tax  is  annual,  and  however 
probaUe  its  continuance  may  be,  there  can  be  no  legal  pre- 
sumption as  to  the  future  intentions  of  the  l^;islature,  and 
'^  there  can  be  no  deduction,  by  anticipation,  of  an  uncertain 
^future  burthen. 

In  the  second  place,  the  tax,  though  commonly  called  a 
tax  upon  land,  is  not,  in  its  nature,  a  charge  upon  the  land. 
''  It  is  a  tax  upon  the  (acuities  of  men,  estimated,  first,  ac- 
'^ cording  to  their  personal  estate;  secondly,  by  the  offices  they 
**  hold ;  and,  lastly,  by  the  land  in  their  occupation.  The  land 
*^  is  but  the  measure  by  which  the  fiBK^ulties  of  the  person  taxed 
'*  are  estimated,  and  where  it  is  intended  by  the  leg^ature 
*^  that  the  burthen  should  not  ultimately  rest  upon  the  person 
**  charged,  a  power  of  deducting  is  given  him  by  the  act ;  as 
*'  in  the  case  of  rents,  and  other  certain  outgoings.  But  no 
''  deduction  is  allowed  for  fines  which  are  uncertain.  In  the 
last  place,  thb  daim  being  new,  and  there  being  no  precedent 
i  nor  instence  to  support  it,  the  usage  of  almost  a  century  is  a 
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strong  proof  that  no  such  deduction  ought  to  be  made,  and 
amounts  to  a  contemporary  and  permanent  exposition  of  the 
^'  land-tax  acts,  in  favour  of  the  lord. 

'^  These  are  the  reasons  which  have  weighed  in  the  opinion  of 
'*  the  Court,  to  determine  this  case  in  the  manner  I  have  stated."* 
And,  after  the  observations  on  the  antiquity  of  copyhold 
tenure,  which  will  be  found  in  the  early  part  of  this  treatise. 
Lord  Loughborough  proceeds :  *'  A  fine  to  be  paid  on  the 
change  of  a  tenant  is  almost  a  constant  incident  of  a  copyhold 
estate,  and  it  does  not  seem  to  have  been  long  before  the  end 
^  of  the  reign  of  Queen  Elizabeth,  that  courts  of  law  inter- 
**  posed  to  moderate  the  exercise  of  the  lord's  right  to  a  fine, 
''  where  the  custom  had  left  the  amount  of  it  uncertain ;  for  it 
is  pretty  remarkable,  that  a  question  on  this  subject  was 
depending  in  the  36th  and  37th  of  Queen  Elizabeth,  in  the 
Court  of  King's  Bench,  and  in  this  Court  at  the  same  time ; 
"  you  will  find  it  in  1  Rolle's  Abr.  507,  and  in  the  Contem- 
porary Reporters.  The  question  was  this,  under  what  cir- 
cumstances a  refusal  to  pay  a  fine  should  amount,  in  a  court 
of  law,  to  a  forfeiture  of  the  copyhold  estate. 

It  was  contended  upon  the  part  of  the  lord,  that  the  mere 
non-payment  of  the  fine  assessed  would  amount  to  a  forfeit- 
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**  That  proposition  appeared  too  strong,  even  in  a  court  of 
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law;  however,  the  Court  of  King's  Bench,  in  the  36th  of 
Elizabeth,  held,  that  after  the  demand  of  a  fine  by  the  lord, 
and  the  refusal  of  the  tenant  to  pay,  though  the  fine  should 

**  be  unreasonable,  the  estate  should  be  forfeited. 

This  court,  a  term  or  two  afterwards,  in  the  case  of  Jack- 
man  V.  Hoddesdon,  reported  in  Cro.  Eliz.  351,  held,  that  in 
such  case^  there  was  no  forfeiture.  The  Court  of  King's 
Bench  (as  has  been  just  stated)  had  held  the  contrary,  but 
the  opinion  of  this  court  prevailed  ;  and  in  the  43rd  of  Eliz., 
in  the  case  oiHobart  v.  Hammond,  reported  in  4  Co.,  27  b., 
the  Court  of  King's  Bench,  referring  to  the  case  of  Jachman 

^*  V.  Hoddesdon,  in  the  Common  Pleas,  varied  their  idea,  and 
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**  held^  that  the  refusal  to  pay  an  unreasonable  fine  was  no  for- 
''  feiture  of  the  estate.  From  the  manner  in  which  the  report 
**  of  that  case  is  stated^  and  the  aniiety  with  which  the  judges 

support  the  proposition>  one  would  be  apt  to  conclude  it  had 

not  been  of  great  antiquity* 

''  A  few  years  afterwards^  in  the  6th  of  King  James^  in  Wil- 
*^  lowe's  case^  13  Co.  1^  this  point  again  occurred,  and  the  law 
"  was  not  then  taken  to  be  so  settled^  as  for  the  court  simply 
'^  to  say  '  the  point  is  so' ;  but  the  report  states  a  great  deal  of 
<' reasoning  and  argument  to  support  the  position,  that  the 
'^judges  not  only  might,  but  ought,  either  upon  the  facts  ap- 
''  pearing  upon  a  demurrer,  or  upon  evidence  to  go  to  a  jury, 
"  to  determiE^  what  was  a  reasonable  fine ;  and  in  that  case 
''  the  court  held,  that  two  years'  value  was  an  unreasonable 
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by  the  lord ;  and  whether  it  was  reasonable  or  unreasonable, 
was  a  question  for  the  consideration  of  the  court  aad  jury, 
and  it  would  obviously  be  subject  to  much  fluctuation  and 
uncertainty.  To  prove  upon  a  trial,  the  annual  improved 
<'  value  of  land,  and  then  to  calculate  how  much  of  that  value 
''  should  be  paid  for  a  fine,  was  likely  to  be  attended  with  so 
**  much  dissatisfaction,  that  recourse  would  frequently  be  had 
"  to  the  Court  of  Chancery,  which  had  always  relieved  against 
'*  the  forfeiture,  and  taken  upon  itself,  without  a  jury,  to  de- 
**  termine  what  should  be  a  reasonable  fine. 

Lord  Keeper  Coventry^  in  the  5th  of  Chailes  L,  and  again 
in  the  12th  of  the  same  reign,  (1  Chan.  Rep.,  18  or  S3 
\^Middletan  v.  JacksoH^,  and  ibid.  51  or  96.)  \^Pcpkam  v. 
*^  Lancaster^,  held,  that  one  year's  improved  value  was  a 
''reasonable  fine,  guarding  the  decree,  that  one  year's 
''  value  should  not  be  counted  a  fine  certain,  but  referriUe  to 
''  the  discretion  of  the  court  whether  it  was  reasonable,  and  that 
''  the  payment  was  then  directed  because  it  was  reasonable. 

"  In  the  29th  of  Charles  XL,  in  the  year  1677,  Lord  Not- 
''  tingkam,  in  the  case  in  2  Rep.  in  Chan.  135  ^^Morgan  v. 
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Scmhmore},  hdd^  that  ttoo  years'  value  was  a  reasonable 
fine,  and  at  the  time  of  this  determination,  in  1677>  two 
years'  value  was  not  a  much  higher  pajmient  than  one  year's 
value  had  been  at  the  time  of  Lord  Caventrfs  determination. 
The  interest  of  money  had  been  reduced,  and,  from  that  and 
other  causes,  the  value  ot  land  had  risen.  One  year's  value 
might  be  nearly  as  large  as  an  aUquat  part  of  the  selling 
price  of  land  in  the  5th  of  Charles  L  as  two  years'  value  at 
the  time  of  Lord  Nottingham's  determination.  From  that 
time  to  the  present,  the  idea  of  two  years'  value  being  a  rea- 
sonaUe  fine,  in  the  case  of  a  fine  arbitrary,  (or,  in  the  more 
prc^r  phrase,  arbitrable,)  H^ro.  EL  851,^  has  prevailed 
uniformly,  and  the  adhering  to  this  rule  has  been  a  matter  of 
very  great  convenience,  though  it  cannot  be  said  to  be  a 
matter  of  strict  justice." 

Two  years'  value,  the  interest  of  money  being  six  per  cent., 
as  at  the  time  of  Lord  Nottingham's  determination,  is  a  much 
larger  proportion  of  the  selling  price  of  a  copyhold  estate, 
than  the  same  number  of  years'  purchase,  the  interest  of 
money  being  at  five  uid  four  per  cent.  But  to  follow  the 
variations  of  price  would  create  confusion  in  ibis  property, 
would  occafflon  a  depreciation  of  it»  and  is  not  the  true  interest 
of  a  copyh<dder.  Public  convenience,  therefore,  that  great 
source  of  law  and  justice,  has  established  the  authority  of  the 
**  rule  laid  dovm  by  lord  Nottingham  ;  and  it  is  to  be  observed, 
''  that  the  decision  was  not  above  eighteen  years  prior  to  the 
^  first  land-tax  act.  From  that  time  to  the  present  hour,  not 
*'  an  instance  can  be  found,  where  there  has  ever  been  a  de- 
'*  duction  from  the  two  years'  value,  (then  fixed  as  the  utmost 
'^  amount  of  a  fine,)  upon  account  of  the  land-tax. 

*'  It  seems,  therefore,  to  me,  much  better  for  the  interest  of 
copyhold  tenants,  and  for  the  public  advantage,  as  there  is  a 
great  deal  c^  that  property  in  the  kingdom,  that  the  fine  to 
be  paid  upon  the  renewal  of  a  copyhold  estate  should  be 
strictly  kept  to  that  sum  which  has  subsisted  now  above  a 
century;    namely,  two  years'  improved  value,  without  any 
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^  dedoctioD  except  for  quit-rents,  which  can  hardly  be  called  a 
^  deduction,  for  the  knd  must  allow  that  which  he  has  recdved, 
'•or  is  to  receive-" 

The  Court  of  Common  Pleas  having  decided  in  &vonr  ci 
AsUe,  he  remitted  the  84iL  5#.  8dL  upon  the  record,  and  took 
judgment  far  the  diflEbrence.  Gramt  then  brought  a  writ  of 
error,  and  assigned  several  errors  on  the  first  count  of  the  de- 
darafion,  and  among  others  oa  the  second  count,  the  following 
one :  namely,  that  ame  gron  sum  had  been  assessed,  and  was 
claimed  as  a  JSmeJifr  divers  disthset  and  separate  customary 
tenements;  whereas,  by  the  law  cf  the  land,  separate  and 
dEslmcf  Jbtes  ought  to  be  set  and  assessed  upon  each  several 


By  Lord  Mansfield,  ^  I  have  exceedingly  lamented,  that 
''ever  so  inconvenient,  and  ill-founded  a  rule  should  have 
"been  established,  as  that,  where  there  are  several  counts, 
"  entire  damages,  and  one  count  is  bad,  and  the  others  not, 
«<tlus  shall  be  fiital;  upon  the  fictitious  reasoning,  that  the 
•'jury  has  assessed  damages  on  all,  although  they,  in  truth, 
••never  thought  of  the  diflfermt  counts,  but  the  verdict 
••was  so  taken,  firom  the  inadvertence  of  counsel  in  the 
••  hurry  of  nisi  prius.  And  what  makes  that  rule  appear 
**  more  absurd  is,  that  it  does  not  hold  in  the  case  of  criminal 
rasecutions ;  for  when  there  is  a  general  verdict  of  guilty 
a  an  indictment  consisting  of  scTcral  counts,  if  any  one  of 
**  than  is  good  that  is  held  to  be  sufficient.  But  in  civil  cases 
••  the  rule  is  now  settled,  and  we  have  gone  as  fSu  as  we  can, 
•^by  allowing  verdicts  in  sudi  cases  to  be  amended  by  the 
••judge's  ncytes.  That  might  have  been  done  in  this  instance, 
••  in  an  earlier  stage  of  the  proceedings,  but  cannot  now  after 
••judgment." 

By  Butter,  J.     •*  The  court  may  grant  a  t^enire  de  novo. 

A  good  cause  of  action  is  shown  in  the  first  count ;  and  that 

it  is  true,  appears  by  the  verdict ;  but  the  plaintiff  has  also 

damages  assessed  to  him  on  a  count  in  which  he  has  not 

**  shown  any  cause  of  action.     The  court,  under  these  circum- 
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stances^  may  send  the  case  back  to  have  damages  assessed 
only  on  that  count  on  which,  in  point  of  law,  hs  is  intitled  to 
recover."  (a)  And  a  venire  de  novo  was  awarded. 
The  cause  came  on  to  be  tried  on  the  venire  de  novo,  before 
Ashhurst,  J.  at  the  Lent  Assizes  for  Essex,  11  %2,  when  the 
jury,  upon  the  evidence,  thought  that  the  sum  of  46^.  1  Is.  6d., 
stated  to  have  been  assessed  as  a  fine  on  the  admission  to  the 
first  of  the  eight  tenements,  exceeded  two  years'  value,  and 
that  the  fine  ought  only  to  have  been  46/.  4«.  3d.  The  learned 
Judge  was  of  opinion,  that  the  plaintiff  could  not  have  a  ver- 
dict for  that  smaller  sum,  but  must  recover  either  to  the  exact 
amount  of  the  fine  declared  upon,  or  not  at^ll.  The  plaintiff's 
counsel  msisting  strongly  that  he  might  recover  according  to 
whatever  the  jury  should  find  the  two  years'  value  to  be,  a 
verdict  was  found  for  the  plaintiff  by  consent,  on  that  ground, 
with  liberty  to  enter  the  verdict  for  the  defendant,  if  the  court 
should  think  the  plaintiff  was  bound  to  prove  the  exact  sum 
laid.  This  question  was  argued  before  the  Court  of  K.  B.  in 
Easter  Term ;  and  in  the  same  term  Lord  Mansfield  delivered 
the  opinion  of  the  court  in  favour  of  the  defendant,  observing, 
that  *'  on  the  evidence  it  appeared  that  the  fine  should  have 
been  only  46/.  4s.  Sd.,  that  being  the  full  amount  of  two 
years*  value,  and  the  question  now  is,  whether  the  plaintiff 
*'  can,  in  this  case,  recover  a  smaller  sum  than  the  fine  assessed. 
Two  things  are  necessary  parts  of  this  custom :  1.  The  fine 
must  be  assessed :  2.  It  must  be  reasonable.  The  lord  says 
''  in  his  declaration,  that  he  has  assessed  46/.  1 7^.  6d.  for  a 
fine,  and  that  this  sum  was  reasonable,  and  brings  his  action 
for  that  precise  sum.  The  question  for  the  jury  was,  whether 
46/.  1 7s,  6d.  was  a  reasonable  fine,  and  they  found  it  was  not, 
'*  therefore  the  plaintiff  is  not  intitled  to  recover.  He  has  not 
''  assessed  two  years'  value,  but  a  precise  gross  sum ;  and  by 
^  what  rule  he  went  in  assessing  that  sum  does  not  appear  upon 
''  the  record.     It  is  true  he  has  averred,  that  the  estate  is  of  a 

m 

(a)  But  it  has  been  decided  that  a  fiae  may  be  recovered  under  a  general 
indMiaiui  assumpsit,  post 
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''  large  yearly  value ;  viz.  of  the  yearly  value  of  23/.  8^.  Od, 
^  but  that  is  jio  averment  of  what  the  yearly  value  really  is ; 
and  the  averment  in  this  case  is  totally  immateriaL  It  would 
have  been  enough  if  the  plaintiff  had  stated  that  he  had 
^^  assessed  the  sum  of  46/.  VJs.  6d.  as  a  fine^  and  that  such 
''  sum  was  reasonable ;  and  it  would  then  have  been  matter  of 
^' evidence^  just  as  it  was  &n  this  record,  whether  the  sum 
*^  assessed  exceeded  two  years'  value  or  not^  because  that  ie  the 
**  established  criterion  whether  it  be  reasonable  or  not.  In 
*^  the  present  case^  the  duty  is  numerically  certain^  for  it  is  not 
'^  assessed  with  relation  and  in  proportion  to  the  annual  value,  but 
''  is  fixed  at  a  gross  sum.  The  only  case  on  this  precise  sub- 
^^ject  is  TUus  v.  Perkins  (a).  The  Chief  Justice  there  says, 
'*  if  the  lord  demand  more  than  he  ought,  he  may  make  his 
^  demand  de  novo,  for  the  Judge,  in  case  of  a  greater  demand 
'^  than  is  due,  ought  not  to  adjudge  as  much  as  is  due  to  the 
^'lord,  and  bar  him  for  the  residue,  but  ought  to  adjudge 
'^  against  him  for  the  whole,  and  that  his  ^itry  was  tortious,  if 
^^  he  had  entered,  and  put  him  to  a  new  demand.  This,"  con- 
tinues Lord  Mansfield,  **  goes  to  the  demand  itself,  and  is  not 
^'  confined  to  the  case  of  a  forfeiture,  and  there  b  no  distinctioa 
^'  made  iij^that  case  f  (which  the  reporter  observes  had  been 
insbted  on  at  the  bar.)  **  The  gist  and  foundation  oi  every 
'^  action  must  be  proved  as  laid  in  the  declaration.  This  action 
^'  is  fcHT  a  certain  precise  sum,  and,  under  the  drcumstanoes  of 
''  the  case,  it  could  not  be  brought  in  any  other  way."  And 
after  noticing  the  cases  dted  for  the  plaintifl^  which  the  court 
deemed  inapplicable.  Lord  Man^ld  thus  concludes :  ^'  We 
''  give  no  opinion,  whether  the  lord  might  not  have  ftg^niyM^  a 
^  fine  for  two  years'  value,  and  made  that  solely  the  foundaticm 
**  of  his  declaration.  In  T^tus  v.  Perkins,  a  custom  to  have  a 
^  yearns  value,  generally,  for  a  fine,  was  held  to  be  good.  But 
^^  however  that  might  be,  it  is  very  dear  that  the  evideaiee  Yiext 

(a)  [Or  TerHm  v.  TUusr\  Skin.     507-  ca.  463.    1  Fieem.  494.  ca.  800. 
947-«.    Garth.  19.  3l4ev.240,255.     LiUy-s  ^nt.  371. 
3  Mod.  132.    Comber.  43.   3  Show. 
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^  did  not  support  the  deohration^  for  the  plaintiff  has  no  right 
^  to  anything  but  the  sum  assessed ;  the  duty  arises  upon  the 
^'assessment;  and  that,  by  the  evidence,  is  proved  to  have 
^  been  illegal  and  void.  Therefore  the  case  stands  as  if  no 
^  assessment  had  ever  been  made,  and,  consequently,  the  plain- 
^  tiff's  right  to  demand  a  fine  is  not  yet  complete." 


Whether  the  fine  be  certain  or  arbitrary  is  to  be  decided  by 
the  court-rolls  of  the  manor  (a) ;  and  length  of  time  will  not 
establish  certainty,  if  a  variation  can  be  proved  by  a  long  and 
uniform  series  of  entries  in  very  ancient  court-rolls,  the  law  pre- 
suming that  a  fine  is  uncertain  until  the  contrary  be  shown ; 
nor  will  a  few  contradictory  instances  be  evidence  either  way  (&)« 

Yet,  in  order  to  constitute  certainty,  it  is  not  requisite  that 
the  amount  of  the  fine  should  be  positively  fixed ;  but  it  will 
be  sufficient  if  it  is  relatively  certain :  so  it  has  been  held,  that 
a  custom  for  every  copyholder,  upon  his  admittance,  to  pay  a 
year's  value  of  the  land,  as  it  is  worth  at  the  time  of  admission, 
is  a  good  custom  (c). 

It  is  already  stated  that,  with  some  exceptions,f|  ^e  is  due 
on  the  act  of  admittance  only,  which  I  shall  now  proceed  toj 
exemplify,  premising  that  by  the  custom  of  some  manors,  the] 


(a)  AUen  y.  Abraham,  2  Bulst. 
32.  Hopion  T.  Higgins,  Toth.  167- 
Bwrraston  ▼•  Walsh,  lb.  And  see 
Pineh0on  v.  Keeling,  9  Car.  Toth. 
111.  Smith  V.  SalleU,  2  Cb.  Rep.  76. 

(h)  Trotter  v.  Blake,  2  Mod.  231. 
Lex.  Cost.  159>  160.  And  see  Lord 
Gerard's  case,  13  Jac.  €kidb.  365, 
whioh  k  thus  repeated:  ^'  It  was 
holden  in  tbe  chancery  in  the  Lord 
GerarePs  case  against  his  oopyholds 
[copyholders]  of  AutUey  in  the 
county  of  Stafford,  that,  where  by 
antieat  rolls  of  court  it  appeareth 


that  the  fines  of  the  copyholds  had 
been  uncertain  from  the  time  of  King 
Hen.  the  3.  to  the  19  of  H.  the  6.,  and 
from  thence  to  this  day  had  been  cer- 
tain, except  twenty  or  thirty:  that 
these  few  antient  rolls  did  destroy  the 
custom  for  certainty  of  fine.  But  If 
from  19  H.  6.  all  are  certain  etc^t  a 
few,  and  so  [no'2  incertain  roUs  befome, 
the  iew  shall  be  intended  to  htuve  es- 
caped, and  should  not  destroy  the 
custom  for  certain  fines.'' 

(c)  Tiius  V.  PerUtu,  ubi  sup. 
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oon-aj^ieannoe  of  ihe  brir  is  a  forfeiture  (a) ;  and  tbat  althougli 
the  lord  cannot  compel  the  heir  to  accept  admission^  yet  it  k 
not  in  his  power,  by  waving  it,  to  ilefeat  the  lord  of  his  fine ; 
for  if  be  n^^lect  to  come  in  witlun  the  period  prescribed  by  the 
eosttmi  6i  the  manor,  the  lord  may  seise  the  lands  into  his  own 
bands,  until  the  heir  requires  to  be  admitted  (6) ;  or  in  case  of  in- 
fimcy,  or  coverture,  or  lunacy,  the  lord  may  either  seise  quousque^ 
or  recover  the  fine  under  the  provi^ons  of  the  statute  of  1  W.  4. 
c.  65  (c). 

No  fine  can  be  due  firom  the  guardian  of  an  infant,  as  it  u 
the  infant  and  not  the  guardian  that  is  to  be  admitted  (</). 

We  have  seen  that  it  is  not  in  the  power  of  the  lord  to  com- 
pel a  surrenderee  to  come  in  and  be  admitted,  except  indeed 
by  special  custom;  so  that  when  no  such  custom  exists,  the 
lord  cannot  have  a  fine  of  a  surrenderee,  if  he  will  dispense 
with  admission ;  and  although  it  may  be  contended,  that  as  the 
lord  may  be  compelled  to  admit  a  surrenderee,  so  he  ought, 
in  his  turn,  to  have  the  power  of  enforcing  the  surrender  for 
the  purpose  of  receiving  the  fine  of  admission,  yet  it  is  to  be 
recollected,  that  the  tenancy  continues  full  by  the  surrenderor ; 
so  that  if  he  die,  his  heir  must  be  admitted  and  pay  a  fine,  or 
the  lord  might  s^ise  quousque  after  three  proclamations,  or  upon 
the  neglect  of  the  heir  to  take  adnussion  after  due  notice  served 
upon  him(e). 

And  for  this  reason  I  am  induced  to  suppose,  that  on  the 
death  of  the  surrenderee  before  admission,  the  lord  must  admit 
Ins  heir  on  {^a]anent  of  a  single  fine  only.  The  contrary  was 
stated  arguendo  in  the  King  v.  Coggan  {f)y  on  a  motion  for 
a  mandamus  to  compel  the  lord  to  admit  the  heir  of  a  surren- 
deree, but  the  court  appear  to  have  entertained  a  different 

(a)  North  ▼.  Earl  &  Countess  of  (c)  Amending  and  altering  the  act 

Strafford,  3  P.  W.  151.   But  such  a  of  9  Geo.  1.  c.  29;  ante^  p.  350. 

enstom  is  not  binding  on  iaiants,  &c.  {d)  Ante^  p.  357* 

Ante,  pp.  29, 30, 354-5.  (e)  Ante,  pp.  353, 354^. 

(6)  Earl  of  SalMur^s  case,  1  (/)  6  East  431.    S.  C. »  Smtibru 

Lev.  6a   8.  C.  1  Keb.  287.  Clayton  Rep.  418. 
V.  Cookt9, 2  vAtk.  449.  Ante,  p.  352. 
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opinion^  or,  at  least,  must  have  doubted  on  the  point,  the  rule 
for  a  mandamus  being  made  absolute,  upon  the  heir's  under- 
taking to  pay  such  fine  or  fines  as  should  be  due  to  the  lord. 

But  if  the  heir  of  a  copyholder  die  before  admission,  his  heir 
or  devisee  could  not  compel  admission,  except  on  payment  of 
a  double  fine  (a). 

If  the  surrenderee  is  compellable  by  custom  to  be  admitted, 
he  must  pay  a  fine  on  his  admission  (V) ;  and  when  a  person  is 
desirous  of  being  admitted  under  a  forfeited  condition,  as  in  the 
case  of  a  conditional  surrender,  by  way  of  mortgage,  where 
the  money  is  not  paid  at  the  appointed  time,  a  fine  will  accrue 
to  the  lord  on  such  admission,  and  also  on  the  re*admission  of 
the  surrenderor  (cr). 

And  if  by  the  custom  of  the  manor  the  copyhold  lands  are  ex- 
tendible, the  lord  will  be  entitled  to  a  fine  upon  the  admission 
of  the  extender  (c/). 

The  steward's  acceptance  of  a  surrender  from  an  unadmitted 
surrenderee,  does  not  amount  to  an  implied  admittance,  so  that 
it  cannot  entitle  the  lord  to  a  fine  (e) ;  but  it  is  supposed>  that 
the  lord's  acceptance  of  the  surrender  would  amount  to  an  ad<* 
mittance,*  and,  if  so,  a  fine  would  become  payable  {/). 

As  the  admittance  of  the  tenant  for  life  or  years  is  the  ad- 
mittance of  all  in  remainder,  the  limitations  forming  together 
only  one  estate  (g),  but  one  fine  can  be  due,  except'  by  special 
custom  {K). 

In  the  case  of  Barnes  &  Corke  (i),  although  the  remainder- 
man was  admitted,  at  his  own  desire,  after  the  death  of  his 
father  and  mother,  who  were  tenants  for  life,  yet  as  no  special 
custom  was  shown,  entitling  the  lord  to  a  fine  from  remainder- 
men, the  court  held  that  no  fine  became  payable  on  such  ad- 

(a)  See  1  Anst*  13,  in  Morse  v.  (e)  Ante^  pp.  171^  376-7* 

Faulkner  k  others.  (/)  Ante,  p.  377- 

(6)  Fawcett  y.  Lowlher,  2  Ves.  (g)  Ante,  p.  362.  Eitch.  240-], 

302.  (k)  Brown's   case,  4  Co.  22  b. 

(c)  Ante,  pp.  241,  242.  Ante,  p.  363. 

(d)  Co.  Cop.  8.  66.    Tr.  12a    1  (t)  3  Lev.  309. 
Kew.  Abr.  479. 


[part  I. 


k  not  true  that  a  fine  ia 
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And  wiien  die  poiticiihr  tenaDt  and  the  i«nainder-man  join 
ia  a  ancnda;  as  thor  intcresto  tonxk  hot  one  estate^  one  fine 
•Bhr  is  dne  fiom  the  smcBdene  (a). 

The  lord  niaT  assess  the  fine  oo  the  tenant  of  the  particnlar  estate, 

or  he  mar  apportkm  it  heiaecn  him  and  the  remainder-man  (b). 

In  Lo^  KammgUm  r.  lteMd7(c),  Lord  EUUm  said,  that 

tesanft  for  Ii&  oomes  on  hdialf  of  himself  and  all  in  re- 

r^if  the  lord  does  not  take  the  fine,  he  cannot  afterwaids 

on  it  from  those  in  remainder,  but  he  may  apportion  it. 

It  appeals,  hovrer^  that  the  person  in  remainder  is  not 

coBopdhhle  to  pay  his  proportion  of  the  fine,  until  his  estate 

into  posBession  (d^. 


(«)  C^  C^  s.  56.  Tr.  IdOL 
Kitdi.  3^  Attrtt  t.  Sc^i,  6  East 
4&L  S.  C.  2  Smhli  449.  Gilb.  Ten. 
416,  X-  77-    6  Wzk.  Cop.  (X.  fc.)  pL 

%ia 

{h)  llr.  Watkms  acaned  lo  tkink 
flat  if  a  teaut  fior  ]i£e  pud  the  wMe 
fine,  lie  would  bsTea  lien  oa  theluiAi 
£or  a  ooatribatiaii  &om  those  in  re- 
Bsinder;  referring  to  the  principle  of 
fines  on  renewal  of  leases,  and  citing 
JddaieySt  Claterimg,  9  Bra.  C.  C. 
659;  StomeSc  Tkeed,  Ib.243.  See 
1  VoL  Watk.  on  Cop.  311.  n.  [2nd 
Ed.3  And  see  NigkiingaU  &  Lamstm, 
1  Bro.  C.C.  443.  Odts  Ed.] 

The  rule  now  is  that  a  tenant  for 
life  shall  oontrilnite  to  a  renewal  iin^ 
in  proportion  oolj  to  the  interest 
actually  derired  by  him.  See  Picker" 
ing  V.  Fowks,  1  Bro.  C.  C.  199.  (ju 
4  Belt's  £d.)>  cites  Nightingale  & 
Lawsan,  Stone  &  Theed,  snp. ;  White 
y.  WhiU,  9  Ves.  554^  &c ;  Allan  & 
Backhouse,  2  Ves.  &  Bea.  65.;  and 
Lord  Montfort  ▼•  Lord  Cadogan,  17 
Ves.  485. 


^/fc^^A^   J(}<f.CCj,/,^ 


It  has  been  decided  that  a  peraon 
baring  a  rent  chaig^  oat  of  a  oopy« 
hold  estate  is  not  contributory  to  the 
fine.  Maxwdl  t.  Ashe,  fully  stated 
by  ^  WUliam  Grant,  M.  R.  in 
Moody  r. MattheHfs,7  Ye^  184;  and 
cited  in  Nightingale  r.  Lawson,  sap. 

(c)  13  Ves.  246;  but  see  ib.  252^ 
where  Lord  Erskine  is  reported  to 
have  intimated  during  the  argument, 
that  the  effect  of  remitting  the  fina 
upcMi  the  admission  of  the  tenant  for 
life,  could  not  be  that  the  remainder- 
men  were  disdiarged;  see  also  ib. 
253-4,  where  his  lordship  also  said, 
that  there  had  been  a  difference  of 
opinion  among  the  judges,  whether 
the  lord  might  not  make  separate  aa- 
sessments.  The  author  apprehenda 
that  he  might.  See  per  Lord  Hale  in 
Batmore  (or  Blackbume)  r.  Graves, 
1  Vent.  260,  1  Mod.  120.  Post  409. 
Vide  also  1  Burr.  212,  218.  Vid^a 
fuU  statement  of  the  case  of  Lord 
Kensington  St  Mansell,  ante,  p.  221. 

(d)  1  Vent.  200,  hi  Satmote  & 

Graves.  1  Burr.  212.  Gilb.  Ten.  16S. 

• 


CH.  VII.3 


OF  THB  LORDS  FINB. 


4or 


And  where  by  the  custom  a  remainder-man  must  be  ad- 
mitted and  pay  a  fine(a)^  the  fine  is  not  payable  until  the 
death  of  the  tenant  for  life  (b). 

Very  clear  evidence  is  requisite  to  establish  the  lord's  right 
to  a  full  fine  firom  a  remainder-man^  and  the  courts  lean  to 
the  presumption,  that  a  fine  paid  by  a  remainder-man  upon 
his  admission,  was  an  apportionment  only  of  the  full  fine 
assessed  on  the  admission  <^  the  tenant  for  life.  This  is  de- 
ducible  from  the  late  case  of  the  Dean  and  Chapter  oi  Ely 
V.  Caldecot  (c),  which  was  an  action  of  assumpsit  for  recover- 
ing the  amount  of  certain  fines  alleged  to  be  due  from  the 
defendant,  upon  his  admission  to  copyholds  within  the  manor 
of  Laienkeath  in  Suffolk.  At  the  trial,  a  verdict  was  taken  for 
the  plaintiffs,  damages  1 82/.,  subject  to  the  opinion  of  the  court 
on  a  case  which  was,  in  substance,  as  follows.  The  father  of 
the  defendant  was  admitted,  under  the  will  of  /•  B.,  as  tenant 
for  life,  and  paid  a  full  fine.  By  that  will,  the  copyholds  were 
devised  to  the  defendant  in  fee,  in  remamder,  expectant  on  the 
decease  of  his  father.  After  the  death  of  the  father,  the  de- 
fendant was  admitted  in  fee.  The  steward  was  called  at  the  trial, 
and  gave  evidence  in  favour  of  a  custom  for  a  tenant  in  remainder 
to  pay  a  full  fine,  upon  his  admission  on  the  death  of  the  tenant 
for  life,  but  it  appeared  that,  with  tlie  exception  of  two  instances 
of  recent  admissions  of  tenants  in  remainder,  after  the  death 
of  the  respective  tenants  for  life,  his  knowledge  of  the  fact 
was  derived  from  the  entries  in  the  court-rolb.  And  there 
was  no  evidence  of  reputation,  or  declaration  by  deceased  tenants 
of  the  manor  as  to  any  such  custom.  It  was  agreed  at  the 
toial,  that  the  court  should  be  at  liberty  to  draw  any  eonclusion 


(ff)  Fitch  &  Hockley,  4  Co.  23.  a. 
Kitch;  241.  Mo.  465,  in  Tiping  & 
Btmning.  Doe  &  Jennetf,  5  East 
53] .  Ante,  p.  363. 

(6)  1  Bac.  Abr.  735.  Ante,  p. 
406.  n.  (d.) 

(c)  8  Bing.  439.  A  question  ^1^ 
alio  raised  in  this  case  as  to  the  ne- 
cessity   of   estimating    the    annual 


yalue  of  the  land,  subject  to  a  deduc- 
tion of  the  local  drainage  or  fen  rate. 
The  court  gare  no  opinion  on  tjiat' 
point,  but  evidently  inclined  to 
think  that  it  ought  to  be  deducted^ 
and  that  it  ^vas  distinguishable  from 
the  land-tax.  See  Grant  &  Asfle, 
ante,  p.  3^5. 
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of  fact^  as-  to  the  existence  or  non-existence  of  any  spedal 
custom  witliin  the  manor^  and  of  the  extent  of  such  special 
custom^  as  they  might  think  the  jury  ought  to  have  drawn. 

On  the  part  of  the  plaintiffs,  it  was  argued  that,  although  by 
the  general  rule  of  law  the  admittance  of  tenant  for  Mfe  is  the 
admittance  of  him  in  remainder,  yet  by  special  custom  a  full 
fine  may  be  claimed  for  the  admission  of  a  remainder-man,  and 
that  there  was  sufficient  evidence  in  the  particular  case,  to  show 
the  existence  of  such  a  custom.  And  also,  that  the  numerous 
entries  of  admissions  of  remainder-men,  established  the  custom, 
a  fine  being  the  consequence  of  an  admittance  (a).  And  that 
even  a  single  instance  was  sufficient  to  prove  the  existence  of 
a  custom  (b). 

On  behalf  of  the  defendant  it  was  contended,  that  the  pliun- 
tiffs  were  bound  to  prove  a  special  custom  by  very  conclunve 
evidence,  and  that  the  evidence  adduced  was  equivocal,  and  not 
sufficient  to  establish  the  custom,  and  Barnes  v.  Corke(c) 
was  cited  as  an  authority,  that  a  fine  is  not  necessarily  payable 
on  every  admittance. 

Tindal,  Cw  J.,  in  delivering  the  judgment  of  the  court,  ob- 
served, that  it  was  conceded  on  the  part  of  the  plainti£&,  that 
unless  they  were  entitled,  to  claim  a  full  fine  on  the  admittance 
of  the  defendant,  they  could  not  succeed.  That  the  question 
was,  whether  they  had  affirmatively  established  that  point,  in 
order  to  do  which  it  was  necessary  that  they  should  show  a 
special  custom  for  that  purpose.  That  in  Barnes  v.  Carke  it 
i«  laid  down,  on  argument  by  the  two  judges  in  court,  **  that 
no  fine  was  due  on  the  admittance  of  a  remainder-man,  after 
admittance  and  payment  of  a  fine  by  the  tenant  for  life,  unless 
there  be  a  special  custom  for  it,  but  that  the  admittance  to  the 
particular  estate,,  was  an  admittance  to  the  remainder ;  and  that 
which  was  said  in  4  Bep.  22.  b., '  that  it  should  not  be  to  the 

(fl)  Rex  V.  Hendon,  2  T.  R.  484.  Bennei  v.  Jefery,  2  Mau.  &  Sdw. 

Graham  v.  Sime,  1  East  631 .  Hobart  92. 
v.  Hammond,  4  Co.  28.  a.  (c)  3  Lev.  308. 

{b)  Doe  &  Mown,  S.Wik.  63. 
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prejudice  of  the  lord  in  respect  of  his  fine/  was  to  be  intended 
where  a  fine  is  due  by  custom  for  an  admittance  of  the  remain- 
der-man; but  that  without  a  special  custom^  none  is  due." 
Indeed,  that  in  referring  to  4  Rep.  22  b.,  it  appeared  to  have 
been  so  laid  down  in  terms  by  Lord  Coke ;  for  he  said  that 
''  the  admittance  of  the  tenant  for  life  is  the  admittance  of  him 
in  remainder  to  vest  the  estate  in  him^  but  should  not  bar  the 
lord  of  his  fine^  which  he  ought  to  have  hy the  custom''  (See 
also  23  a.).  And  that  he  put  the  tensnt  in  remainder^  in  such 
a  case,  upon  the  same  footing  as  the  heir,  who,  though  he  is 
in  by  the  admittance  of  his  ancestor,  may  nevertheless  be  com- 
pelled to  come  in  and  be  admitted,  in  order  that  the  lord  may 
have  his  fine,  due  by  the  custom  of  the  manor,  upon  the  descent. 
It  should  seem,  therefore,  (added  the  Ch.  J.)  that  Lord  Coke 
himself  puts  it  on  the  custom ;  but  that  in  Blackbume  v. 
Graves,  it  was  very  distinctly  laid  down  by  Lord  Hale,  who, 
after  stating  that  he  did  not  see  any  inconvenience  why  the  ad- 
mittance of  tenant  for  life  or  years  should  not  be  the  admittance 
of  all  in  remainder,  for  fines  are  to  be  paid  notwithstanding  by 
the  particular  remainders,  adds  afterwards,  *'  It  shall  not  pre- 
judice the  lord  ;  for  if  a  fine  be  assessed  for  the  whole  estate, 
there  is  an  end  of  the  busmess :  but  if  a  fine  be  assessed  only 
for  a  particular  estate,  the  lord  ought  to  have  another.**  That 
the  law  as  thus  laid  down  by  Lord  Hale  appeared  to  the  Court 
to  explain  and  reconcile  all  the  dicta  on  tUs  subject,  by  distin- 
guishing between  those  where  the  judges  in  speaking  oitxfine, 
must  be  understood  as  meaning  a  full  fine ;  and  others  where, 
in  using  the  same  expression,  they  only  mean  an  apportioned 
part  of  the  full  fine.  That  it  explained  also  all  the  instances 
of  admittances,  with  the  exception  of  one,  which  were  to  be 
found  in  the  statement  of  the  particular  case. 

As  it  would  seem  that  the  lord  cannot  remit  the  fine  to  a 
tenant  for  life,  and  charge  it  on  the  remainder-man,  the  lord  or 
steward  should  always  demand  a  fine  on  the  re-admission  of  a 
person  who  settles  his  copyhold,  taking  back  a  life  interest  or 
other  particular  estate. 
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li  would  certdnly  appear  that  a  fine  is  due  in  such  a.case^  if 
the  copyholder  should  claim  to  be  admitted^  but  the  lord  could 
not  compel  admission,  except  by  special  custom ;  yet,  on  the 
death  of  the  surrenderor,  he  might  seise  qwmsque,  if  neither 
the  heir  nor  the  remainder-man  came  in  to  be  admitted,  after 
being  duly  summoned,  or  after  three  proclamations  (a). 

And  if  a  copyholder  in  fee  surrender  to  the  use  of  ^.  for  life, 
or  for  a  term  of  years,  without  any  further  limitation,  or  limit- 
ing  the  reversion  in  fee  to  himself,  the  lord  is  to  have  a  fine  of 
A.  upon  his  admission ;  but  as  the  surrenderor  is  already  ad- 
mitted, being  in  of  his  former  seisin,  as  to  so  much  of  his  interest 
as  is  not  parted  with  by  the  surrender,  or  as  to  the  reversion, 
if  the  whole  interest  be  surrendered,  no  fine  will  be  due  firom 
him  on  the  determination  of  the  particular  estate  (&)• 

But  the  heir  or  surrenderee  of  a  reversioner  or  remainder* 
man,  as  well  as  the  surrenderee  of  the  particular  tenant,  must 
be  admitted  and  pay  a  fine  (c).  And  such  customary  heir  could 
not  compel  the  acceptance  of  a  surrender  by  the  lord  or  steward, 
until  payment  of  the  fine  due  on  the  descent  {d). 

If  a  tenant  in  tail  of  copyholds,  after  having  been  admitted 
and  paid  a  fine  to  the  lord,  suffer  a  recovery  by  plaint  in  the 
nature  of  a  writ  of  entry  en  le  post,  merely  for  the  purpose  c^ 
acquiring  the  fee  simple,  no  further  fine  would  be  due  on  the 
admittance  of  the  tenant  in  tail,  to  the  customary  fee  simple, 
upon  the  surrender  of  the  demandant ;  but  where  by  plaint  a 
copyhold  is  recovered  upon  the  accruer  of  a  new  title,  he  that 
recovereth  never  having  been  admitted  or  paid  a  fine,  (as  if  a 
copyholder  die  seised,  a  stranger  abates,  and  the  heir  recovers 
by  plaint  in  the  nature  of  an  assise  of  mort  ^ancestor,)  there  a 
fine  is  due  on  his  admission  (e). 

But  Mr.  Watkins  was  of  opini(m  that  if  a  tenant  in  tail  of 

(a)  See  tke  report  o{Roed.  Noden         (c)  Ante,  p.  363.  1  Barr.  213. 
V.  Griffiths,  or  Griffits,  in  Sir  W.  Bl.  (d)  Peame,  Po8th.  W,  106. 

and  4  Burr. ;    and  see  1  Watk.  on         (e)  Co.  Cop.  8.  56.  Tr.  129, 130- 
Cop.  28%  &a    Ante,  p.  363.  1.  And  see  4  Co.  27.  b.,  in  Tavemer 

(b)  Ante,  p.  363.  Oilb.  Ten.  194.     Sc  CromwelL 
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copyholds  surrender  to  a  stranger^  to  make  him  tenant  to  the 
plaint,  a  fine  accrues  to  the  lord  on  the  admission  of  such 
stranger  (a).  Sed  qu4ere,  as  the  admission  is  expressly  granted 
by  the  lord  for  the  purpose  of  the  contemplated  assurance  for 
barring  the  estate  tail  (6) ;  at  all  events  the  fine,  if  not  conven- 
tionally waved  by  the  lord,  may  be  saved  by  the  plaint  being 
brought  immediately  against  the  tenant  in  tail,  or  tenant  for 
life. 

As  a  copyholder  who  surrenders  to  another  on  a  condition 
which  is  performed  by  the  surrenderor,  or  broken  by  the  sur- 
renderee, remains  in  of  his  original  seisin  and  admission,  no  fine 
can  accrue  on  the  performance  or  breach  of  the  condition  (c). 

Joint-tenants  we  have  seen  are  but  as  one  tenant  to  the 
lord  (d),  consequently  but  one  fine  is  due  on  their  admission  (e), 
or  on  the  admission  of  their  surrenderee,  for  a  c(»veyance  by 
joint-tenants  operates  as  one  assurance  (^)  ;  and  when  one  joint- 
tenant  dies  or  releases  to  the  others,  as  no  new  admittance  is 
necessary,  no  fine  accrues  to  the  lord  (g). 

It  frequently  happens  that  the  fine  is  paid  by  one  joint-tenant 
only,  his  admission  being  the  admissicm  of  his  companicMis,  and 
when  that  is  the  case  he  may  compel  the  others  to  a  c<mtri* 
bution. 


i^ri^ 


CoPAECENERS  are  but  as  one  hen:  (h),  therefore  one  fine  only  /^^ 
is  due  (Ml  their  admission,  or  on  the  admittance  of  their  surren-  ^^^ 
deree  {%) ;  and  as  it  would  seem  that  they  may  release  to  each         ^ 

(a)  1  Vol.  on  Cop.  305.  (n.  k.  on  the  admission  of  several  persons 

2d  £d.)  as  joint-tenants^  ante,  p.  388^  et  seq. 

(6)  See  Kitcb.  241.  (/)  Co.  Cop.  s.  6«.     Tr.   130. 

(c)  Ante,  pp.  241,  363.    Kitch.  Kitch.  242.    AUree  v.  Skuii,  6  East 

242.    Gilb.  Ten.  181,  276-7-  484.  S.  C.  2  Smith  449. 

(rf)  Ante,  p.  363.  (g)  Ante,  p.  363. 

(e)  But  see  the  author's  <9inioa»  (A)  Ante,  p.  364. 

and   the  recent  ease  oi  Wilson  &  (t)  1  Watk.  on  Cop.  303.    Kitch. 

Hoare,  as  to  the  light  of  the  kurd  to  242. 
demand  mofe  than  two  years'  value 
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6ther  (a),  no  fine  would  be  due  on  the  acquisition  of  any  such 
additional  portion. 

But  if  one  joint-tenunt  or  one  coparcener  should  surrender 
to  the  others^  admittance  to  the  share  so  surrendered  would 
seem  to  be  necessary,  and  a  fine  would  therefore  accrue  to 
the  lord  (ft). 

On  the  admission  of  coparceners  the  fine  is  generally  paid  in 
equal  proportions ;  but  should  the  fine  be  wholly  paid  by  one 
coparcener,  she  may  compel  the  others  to  a  contribution,  as  in 
the  case  of  joint-tenants. 

And  as  the  customary  heir  or  heirs  of  each  coparcener  must 
be  admitted  {c),  the  lord  is  of  course  entitled  to  fines  on  such 
respective  admissions. 

Tenants  in  common  are  to  be  admitted  severally,  and  must 
therefore  pay  several  fines,  and  as  there  is  no  survivorship  be- 
tween them,  their  respective  heirs  must  also  be  admitted  and 
pay  several  fines  {d).  But  if  tenants  in  common  join  in  a  sur- 
render of  the  intirety  of  the  copyhold  lands,  although  perhaps 
such  surrender  would  operate  as  a  conveyance  of  distinct  estates 
by  each  {e},  yet  one  fine  only  would  become  due  on  the  admis- 
sion of  the  surrenderee,  because  of  the  re-union  of  the  several  un- 
divided shares.  This  was  the  opinion  of  Sir  Edward  Coke  {/) ; 
and  it  was  expressly  so  decided  by  the  Court  of  Common 
Pleas  in  the  case  of  Garland  v.  JekyU  (g),  and  by  the  Court  of 
King's  Bench  in  the  case  of  Holloway  v.  Berkeley  (A),  over- 
ruling Lord  EUenboroughs  decision  in  Attree  v.  Scutt  (i),  that 
the  multiplication  of  fines  and  services  shall  continue,  notwith- 
standing the  re-union  of  the  undivided  shares  in  one  person. 

(a)  Ante,  p.  S64.  see  Kitch.  242.    Vide  oont  1  Walk. 

(6)  lb.    Kitch.  168.  on  Cop.  304. 

(c)  Ante,  p.  364.  (g)  2  Bing.  273.    Ante,  p.  365. 

(d)  Ante,  p.  365.    And  see  4  Co.  Poet.  tit.  '  Heriots.' 

28.  a.  in  Hobarl  &  Hammond.  (h)  6  Bara.  &  Cress.  2.    S.  C. 

(e)  Perk.  sect.  107*    6  East  484,     9  Dow.  &  Ry.  83.    Ante,  p.  365. 
in  AUree  &  ScuiL  Bat  see  cont.  Co.     Pott.  tit. '  Heriots.' 

Cop.  8.  56.  Tr.  130.  (t)  6  East  476.    S.  C.  2  Smith 

(/)  Cop.  8.  56.    Tr.  130.    And     449. 
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• 

Baron  and  Fbme.  The  husband,  as  we  have  seen  (a),  be- 
comes seised  of  the  copyholds  of  his  wife  in  her  right,  but  need 
not  be  admitted,  consequently  the  lord  shall  not  have  a  fine 
from  him  (6). 

If  the  customary  curtesy  or  dower  is  of  the  whole  of  the 
copyhold,  it  would  seem  that  the  estate  is  a  continuation  of  the 
seisin  of  the  deceased  wife  or  husband,  and  no  admission  there* 
lore  necessary,  and  in  that  case  no  fine  can,  be  due*;  but,  if  I 
am  right  in  supposing  that  the  husband  surviving  ihe  wife,  or 
the  wife  surviving  the  husband,  unless  there  be  a  special  custom 
to  the  contrary,  must  be  admitted  when  the  curtesy  or  dower  is 
of  a  portion  only  of  the  copyholds,  (the  possession  or  seisin  of 
the  deceased  being  interrupted  by  the  right  of  entry  in  the 
beir,)  then  a  fine  will  accrue  to  the  lord  (c). 

As  it  does  not  appear  to  be  necessary  that  the  husband  of  a 
feme  copyholder  for  years  should  be  admitted  on  her  death,  the 
lord  is  not,  in  that  event,  entitled  to  a  fine  {d). 

ElxECUTOR  AND  ADMINISTRATOR.  It  is  uow  Settled  that  an 
executor  or  administrator  of  a  copyholder  for  years  must  be 
admitted,  and  consequently  he  must  pay  a  fine  (e). 

Power.  It  is  not  the  donee  of  a  power  of  sale  or  of  ap* 
pointment  as  to  copyhold  lands,  but  the  person  in  whose  favour 
the  power  is  executed,  that  is  to  be  admitted,  so  that  the  fine 
IS  due  in  all  cases,  from  the  appointee. 

If,  therefore,  a  copyholder  intend  that  bis  estate  should  be 
sold  at  his  decease,  he  may  save  a  double  fine  by  giving  a 
power  of  sale  to  his  executors  {/),  instead  of  devising  the  copy- 

(fl)  Ante,  p.  365.  {d)  Ante,  p.  367-«. 

(&)  By  the  oastom  of  Yetminster  (e)  Ante,  p. -368. 

prima  in  Dorsetehire,  the  husband  (/)  Beat  v.  Shepherd,  Cro.  Jac 

shaU  pay  a  penny  to  the  steward.  199.     Udder  d.   Sulifard  v.  Pres- 

Append,  to  2  Vol.  Watkins  on  Cop.  ton,  2  Wils.  400.    And  see  Bright 

[2nd  Edit.  p.  242.]  ▼•  Hubbard,  Cro.  Elia.  68.     Godb. 

(c)  Aiite,p.366^;and«eeKitch.  46.   ca.  67-      Blotch   &  Agnu   v. 

342.  Wilder,    1  Atk.    420.      WhUe  & 
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hdd  to  trustees  upon  the  usual  trusts  for  that  purpose,  and 
which  would  render  it  necessary  for  the  trustees  to  be  admitted ; 
but  if  no  person  should  daim  to  be  admitted  under  an  exerdse 
of  the  power  of  sale,  the  lord  after  three  proclamations,  or  after 
notice  served  upon  the  customary  heir,  may  seise  quousque  (a) ; 
otherwise  he  might  be  kept  for  an  indefinite  period  without  a 
tenant  to  perform. the  services,  and,  in  effect,  be  deprived  of  his 
fine,  especially  as  it  is  not  in  the  lord's  power  to  compel  a  sur- 
renderee, (and  consequently  not  an  appointee,)  to  come  in  and 
be  admitted,  unless  indeed  by  special  custom. 

Commissioners  and  Assignees  of  Bankrupts* — ^And 
under  the  above  rule,  when  copyholds,  prior  to  the  act  o( 
€  Geo.  4.,  c.  16  (6),  were  included  in  the  bargain  and  sale 
from  the  commissioners  to  the  assignees  of  a  bankrupt,  the  ad- 
mission of  the  assignees  was  necessary,  and  their  admittance, 
entitled  the  lord  to  a  fine ;  but  when,  according  to  the  more 
general  practice,  the  commissioners  conveyed  the  copyholds  im- 
mediately to  a  purchaser,  a  fine  became  due  firom  him  only, 
and  not  from  the  assignees  (c). 

I  have  shown  that,  under  the  68th  sect,  of  the  act  of  6 
Geo.  4.,  and  the  new  bankruptcy  court  act,  the  bargain  and 
sale  of  one  or  more  of  the  six  commissioners,  or  of  the  commis- 
noners  named  in  the  fiat,  passes  the  beneficial  interest  only  in 
the  bankrupt's  copyholds  to  the  purchaser,  and  that  he  acquires 
the  legal  customary  fee  by  his  admission,  under  a  surrender 
made  to  him  by  some  person  authorised  for  that  purpose  by 

Fittif,  2  Riu8.  496.    Ante,  pp.  321,  plied  by  the  act  of  55  Oeo.  3.  e.  192^ 

368.     In  Guiddtfs  case  in  Cane.  4  in  fayour  of  such  a  power,  vide  ante, 

Jac  Duke's  Char.  Uses  by  Bridg.  p.  309. 

135y  the  heir  was  decreed  to  sar-  {a)  Or,  as  for  a  forfeiture,  if  the 

render ;  the  power  of  sale,  however,  cnstom  be  such.    Ante,  pp.  29,  30^ 

was  not  given  in  that  case  to  a  par-  353,  354-5.    And  see  1  Watk.  on 

ticnlar  person,  but  to  the  parson.  Cop.  294.  (n.  s.)  ^d  Ed.^ 

churchwarden,  and  four  honest  men,  (6)  See  ante,  p.  3fl9. 

of  the  parish  of  Alhalbws.  (c)  Ante,  pp.  309,  370. 
MHiether  or  not  a  surrender  is  sup- 
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the  deed  of  bargain  and  sale,  so  that  no  fine  can  now  become 
payable  to  the  lord  out  of  the  bankrupt's  estate.  But  the  lord 
is  of  course  entitled  to  a  fine  on  the  admission  of  the  purchaser. 
I  apprehend,  however,  that  in  the  event  of  the  bankrupt's 
death,  and  of  any  delay  in  the  sale  by  the  assignees,  or  in  the 
admission  of  the  purchaser  under  the  surrender  made  by  the 
authority  of  the  commissioners,  the  lord  might  sdse  quawque, 

after  three  proclamations. 

« 

Assignees  of  Insolvent  Debtors. — We  have  seen  that 
under  the  act  of  7  Geo.  4.,  c.  57,  the  copyhold  estates  of  an 
insolvent  debtor  become  vested  in  the  provisional  assignee,  and 
afterwards,  by  his  assignment,  in  the  general  assignee  (a), 
without  the  necessity  of  an  admittance  of  either  the  one  or  the 
other ;  so  that  the  lord  does  not  become  entitled  to  any  fine 
out  of  the  estate  of  an  insolvent  debtor,  but  must  be  satisfied 
with  the  fine  payable  by  the  purchaser,  on  his  admission  under 
a  surrender  from  the  general  assignee.  If,  however,  the  assig- 
nee should  die,  and  the  purchaser  should  not  apply  for  admis- 
sion under  a  surrender  made  by  the  assignee  before  his  death, 
the  lord,  I  conceive,  might  seise  quausque  after  three  proclam- 
ations. 

Occupancy. — ^We  have  seen  that  the  principle  of  general 
occupancy  is  not  applicable  to  copyhold  lands,  except  under  a 
special  custom  extending  it  to  them  (b) ;  but  it  is  right  to  notice, 
that  Sir  Edward  Cake  says  (c),  ''  If  a  copyhold  be  granted 
durante  mtd,  and  the  grantee  dieth,  living  cestuy  que  vie,  and 
a  stranger  entereth  as  a  general  occupant,  he  shall  be  admitted, 
and  shall  pay  a  fine." 

As  there  may  be  a  special  occupancy  of  copyholds,  a  fine  is 
doe  upon  the  admission  of  the  heir  or  other  person  taking  as 

(a)  Ante^  p.  374  Aadaeeaiite,p.  assignee, where  no  creditor  shaUhaTe 

375»  as  to  tbe  ponrer  onder  1  W.  4.  been  appwated  assignee, 
c  38,  for  the  court  todixeet  aoonvejr*         (6)  Aats^  p.  63. 

aoce  of  real  estate  bj  the  pivfiaional  .    (c)  Co.  Cop*  •«  56-  Tr.  138. 
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special  occupant.  So,  if  a  copyhold  be  limited  to  A.  and 
■heirs,  during  the  life  of  B.,  the  lord  would  be  compellable  to 
admit  the  heir  of  A.  according  to  the  tenor  of  the  grant  or 
surrender^  and  a  fine  would  therefore  accrue  to  the  lord  on 
«uch  admission  (i£). 

Mr.  Watkins  was  of  opinion,  that  the  fine  of  a  special  occu- 
pant should  be  proportioned  to  the  probable  duration  of  the 
life  of  the  cestuy  que  vie,  and  that  if  an  unreasonable  fine  were 
imposed,  the  court  would  equally  interpose  as  on  an  admission 
iipon  a  strict  descent  (b). 


No  fine  is  due  on  tlie  release  by  a  rightful  tenant  to  the 
tenant  by  wrong,  the  latter  liaving  already  been  admitted  and 
paid  a  fine  (c). 

And  as  it  is  not  necessary  for  a  disseisee,  on  entry  or  recovery 
by  plaint,  to  be  admitted,  no  fine  will  accrue  to  the  \ord(d). 

The  trustee,  and  not  the  cestui/  que  trust,  is  the  person  to 
be  admitted  the  lord's  tenant  (e)  ;  therefore  no  fine  can  accrue 
from  the  cestuy  que  trust  or  his  assignee  or  heir,  or  devisee  {J). 
And  as  a  fine  is  payable  by  a  mortgagee  who  takes  admission, 
and  by  his  heir  or  devisee  (g);  so,  therefore,  where  a  mort- 
gagee  has  been  admitted,  the  lord  is  not  entitled  to  a  fine  from 
the  heir  of  the  mortgagor,  nor  from  the  assignee  or  devisee  of 
the  equity  of  redemption  (A)  ;  nor  fi'om  the  mortgagee  upon  a 


(a)  Co.  Cop.  8. 56.  Tr.  128.  Gilb. 
Ten.  827*  X^  d.  Lempriere  v.  Mar'" 
tin,  2  Sir  W.  fil.  1148.  Ante,  p.  64. 

(6)  1  Watk.  on  Cop.  313.  Watk. 
Gilb.  Ten.  N.  171.  p.  476. 

(c)  Ante,  pp.  243, 881.  Oilb.  Ten. 
N.6Q.  p.  411. 

(d)  Ante,  p.  169.  Co.  Cop.  s.  56. 
Tr.  129. 

As  to  the  necessity  of  entry  bjr  a 
disseisee  previous  to  his  surrendering 
the  copyhold  lands.  Tide  ante^  p.  169. 


And  see  Gierke  v. Hm9, 1  LordRaym. 
726.  (ubi  sup.) 

{e)  And  the  trustee  shall  be  reim- 
bursed  the  fine  and  fees  out  of  the  pro- 
fits of  the  estate.  Rivet's  case.  Mo.  890. 
1  Watk.  on  Cop.  293.  (n.  •. )  [2d  Ed.] 

(/)  Ante,  pp.  268,331.  OiU>.  Tea. 
N.  69.  pp.  410-11.  TrinUy  CoUegey 
Cambridge,  t.  Browne,  1  Vem.  441. 

{g)  See  Cro.  Jac  403.  S  Pow.  on 
Mortg.  1068,  sect.  5. 

(A)  Ante>  pp.  241,  268. 
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idease  to  him  of  the  equity  of  redemption  by  the  mort- 
gagor (a). 

It  belongs  of  common  right  to  the  lord  or  steward  to  assess 
the  fine  (b),  but  a  custom  that  a  copyholder  for  life  m  extremis 
may  nominate  his  successor  to  have  the  copyhold^  paying  a  rea- 
sonable fine  to  be  agreed  upon  with  the  lord,  or,  if  that  fail,  to 
be  assessed  by  the  homage  ;  and  another  custom,  that  a  copy- 
holder for  life  may  nominate  one  or  two  that  shall  have  the 
copyhold  lands  after  his  death,  for  a  fine  to  be  assessed  by  the 
hxmagey  if  they  cannot  agree  with  the  lord,  have  been  adjudged 
to  be  good  customs  (c). 

Where  a  person  has  several  copyhold  tenements  by  several 
titles,  the  Jord  must  assess  and  demand  his  fines  severally,  and 
there  is  no  distinction  in  this  respect  between  a  customary  heir» 
and  a  surrenderee,  nor  is  it  material,  for  this  purpose,  whether 
the  admissions  be  contained  in  one  or  several  copies  {<[). 

It  has  been  said,  that  the  fine  may  not  only  be  assessed,  but 
may  be  made  payable  out  of  the  manor  {e) ;  such  a  custom, 
however,  appears  much  too  unreasonable  to  be  supported :  the 


(a)  HM  V.  Sharbrook,  Cro.  Jac* 
36.    Ante,  p.  242—3. 

(6)  Lord  Northwick  v.  Stanway  (or 
Stanton),  6  East  57 ;  2  Smith  226. 
per  Lawrence,  Just. 

(c)  Yelmester  Custom's  case,  Noy 
2,  (cites  Powell  &  Pencock),  Crab 
y.  Biles,  lb.  3,  cites  H.  6  Jac.  C.  B. 
13  Rot.  2613,  Raubus  y.  Mason. 
And  see  1  RolL  Rep.  48.  1  Freem. 
494.  ca.  669.  Ford  y.  Hoskins,  Cro. 
Jac  368.  Freeman  v.  PkiUipps,  4 
Man.  &  Selw.  486. 

{d)  DalioH  y.  Hamond,  Cro.  Eliz. 
779.  8.  C.  Mo.  622.  8.C.{Hobari 
&  Hammond),  4  Co.  28.  a.  Taver* 
ner^s  case,  lb.  27*  a.  Hitch  y.  WaU 
Us,  dted  Dongl.  729.  Co.  Cop.  s.  56. 

TOL.  I. 


Tr.  130.  Oilb.  Ten.  218.  SearU  6t 
Marsh,  cited  in  Everest  &  Glyn,  6 
Taunt.  428.  And  see  Fisher  on  Cop. 
pp.  97,  120.  Grant  &  AHle,  Dongl. 
722;  but  see  Whitfield,  y.  Hunt, 
dted  ib.  727-  n* 

A  surrender  by  a  copyholder  to 
particular  uses  under  which  his  son 
should  be  admitted  in  tail^  would 
operate  as  a  seyerance  of  the  estate 
from  any  other  lands  left  to  descend 
to  such  son,  or  deyised  to  him  by  his 
father,  so  as  to .  entitle  the  lord  and 
steward  to  separate  fines  and  fees. 
Snagg  &  Fox,  Palm.  342. 

(e)  Yaxley  y.  Rainer,  1  hoti 
Raym.  44.  1  Watk.  on  Cop.  314. 

E  E 
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before  dted  case  of  Yaa^ley  &  Bainer,  is  the  only  authority  for 
ihis  position,  and  it  is  to  be  observed  that  the  fine  there  was 
for  a  license  to  alien  (a),  and  that  the  court  said,  that  if  it  had 
been  for  a  forfeiture,  it  might  have  been  otherwise  (h). 

The  sum  assessed  as  the  fine,  need  not  be  entered  on  the 
court  rolls,  but  a  demand  on  behalf  of  the  lord,  it  being  a  rea- 
sonable and  legal  fine,  is  sufficient  (c). 

It  is,  however,  essential,  when  an  entry  is  made  of  the  amount 
of  the  fine  on  the  rolls  of  the  manor,  that  the  sum  actually  as- 
sessed should  appear  to  be  a  legal  and  proper  fine,  without  re- 
gard to  any  sum  to  be  remitted  by  the  lord  out  of  favour ;  for 
where  the  entry  in  the  court  rolls  was,  that  the  lord  had  assessed 
a  fine  of  100/.  but  out  of  favour  remitted  40/.,  which  had  re- 
duced the  fine  to  60/.,  and  the  jury  finding  the  annual  value  of 
ibe  premises  to  be  30/.,  gave  a  verdict  for  the  plaintiff  for  60/» 
being  two  years'  annual  value ;  a  rule  obtained  in  the  Court  of 
Common  Pleas  calling  on  the  plaintiff  to  show  cause  why  a  non- 
suit should  not  be  entered,  was  made  absolute,  the  court  being 
6f  opinion,  that  the  assessment  was  an  assessment  of  100/.,  and 
that  the  latter  part  of  the  entry  was  nothing  more  than  a  remis- 
sion of  the  payment  of  part  of  that  assessment,  and  observii^, 
that  much  mischief  might  arise  to  copyholders,  if  similar  entries 
were  permitted  to  be  Aiade  upon  the  court  rolls  of  manors  {d). 

If  the  fine  be  certain,  the  tenant  should  ccmie  ][Hrepared  to 
pay  it,  but  the  lord  cannot  refuse  admittance  because  the  fine  is 
not  tendered  to  him,  even  when  the  fine  is  certain  in  amoimt  (e) ; 


(a)  Ante,  p.  383—4. 

{h)  See  also  1  Watk.  on  Cop.  317> 
318. 

(c)  Lord  Northfvick  r.  Stanway^ 
6  East  56.  In  that  case,  Groses  J., 
•aid  he  had  known  instances  of  entries 
not  stating  any  particular  snm  as- 
sessed for  a  fine,  bat  only  that  a  cer- 
tain sam  had  been  offered  as  a  fine, 
with  which  the  lord  was  content. 


{d)  Lord  Nortkwick  ▼.  SUmms^ 
3  Bos.  &  Pol.  346. 

(e)  Fish  &  Rogers,  Tr.  4,  Joe 
fi.  R.  1  RoU.  Abr.  506.  (A)  6  Vin. 
Cop.  (A.  c.)  pi.  1.  Hobari  ▼•  flm- 
mand,  4  Co.  28.  a,  bnt  see  8.  C. 
(called  DaUon  ▼.  Hawnrnd),  Cro. 
Elis.  779.  Mo.  633.    AadaeeSkiD. 
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afad  when  the  fine  is  uncertain^  the  lord  must  allow  a  convenient 
and  reasonable  time  fi>r  the  payment  of  ity  and  the  practice  is 
to  fix  a  day  and  place  for  such  payment  (a)* 

In  some  manors  it  is  customary  not  to  take  the  fine  until  the 
succeeding  general  court,  or  some  fixed  period  afi:er  the  admis- 
sion ;  but,  I  apprehend  that  the  lord  or  steward  may  refuse  to 
accept  a  surrender  from  the  person  admitted  tenant,  or  to  admit 
his  surrenderee,  upon  a  surrender  taken  by  oi^  or  more  teia&nU, 
or  the  -bailiff  or  reeve  of  the  manor,  where  a  custom  of  that  na* 
ture  exists,  until  the  fine  due  on  his  admission  be  paid. 

A  custom  not  to  pay  a  fine  till  of  full  age  has  been  held  to 
be  a  good  custom  (b).  So  also  a  custom  for  the  lord  to  seise 
until  the  fine  be  paid  (c). 

.  Should  the  fine  be  unreasonable,  or  if  the  copyholder  has 
good  cause  for  tlunldng  it  to  be  so,  he  n)ay  refuse  to  pay  it^ 
and  it  shall  be  no  cause  of  forfeiture  (d) ;  but  it  is  proper  for 
the  tenant  tp  tender  what  he  conceives  to  be  due^  and  it  was 
held  in  tiie  case  of  Gardiner. v.  Nomum  (e),  that  the  fine  cer" 
tain  due  by  the  custom,  must,  in  order  to  save  a  fi^rfeitura  in 
law^  be  t^idered  at  the  day  appointed  by  the  lord  for  the  pay- 
ment of  the  fine  assessed,  and  that  a  tender  made  at  the  time 
of  the  assessment  is  not  sufficient,  sed  qtuere  9  For  although, 
when  the  fine  is  manifestly  reasonable,  denial  of  payment  will  be  a 
cause  of  finrfetture  {f),  yet  it  has  been  held  that  the  lord  is  not 
Justified  in  entering  for  a  forfedture,  if  he  has  not  demanded  the 
fine  at  the  time  it  was  due,  or  some  time  after,  of  the  person  of 


.  {a)  Gilb.  Ten.  219.  n.  (o).  WiU 
lotted  case,  (or  Stalhn  y.  Brayde,) 
13  Go.  2.  Ck).Lit.60.a.  N.(l).  Ho- 
hart  Sc  Hammond,  (or  Dalton  &  Ha-- 
mood,)  ubi  sup.  Titus  &  Perkins, 
Skiii.250. 

(6)  Champian  &  Atkinson,  3  Keb. 
90.  Lex  Gust.  162. 

(c)  Cro.  Eliz.  351,  in  Jackman  & 
Hoddesdon.  Titus  &  Perkins,  sup. 

(d)  See  Dalton  &  Hamond,  (or 


Hcbart  &  Hammond,)  and  Wilhwes* 
case,  (or  Station  &  Brayde,)  sup. 
Barnes  v.  Corke,  3  Lev.  309.  Trot^ 
ier  v.  Blake,  2  Mod.  229.  Wheeler 
T.  Honour,  Sir  T.  Raym.  42,  (cites 
Parker  v.  Cook,  Sty.  241).  S.  C.  1 
Keb.  154.  1  Sid.  58. 

(e)  Cro.  Jac.  617.  Skin.  250. 

(/)  Co.  Lit.  60.  a.  N.  (1),  cites 
Parker^s  caae. 
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the  tenant  (a)  ;  but  the  demand  may  be  made  by  the  steward, 
and  that  without  any  express  authority  in  writing  (6)  :  And  h 
must  be  of  the  specific  sum^  and  not  of  any  larger  amount, 
otherwise  the  lord  cannot  recover  at  law  (e)»  But  if  the  lord 
demand  more  than  he  is  entitled  to,  he  may  re-assess  the  fine, 
and  make  his  demand  de  novo  (d). 

Wheil^r  the  fine  be  reasonable  at  unreasonable  is  for  the 
determination  of  a  jury^  upon  the  evidence  to  be  submitted  on 
the  part  both  of  the  lord  and  tenant  (e),  and  the  jury  are 
not  bound  to  consider  the  rent  payable  under  an  existing  lease, 
as  conclusive  evidence  (^  the  annual  value  {J^). 

In  a  very  recent  case  of  assumpsit  (g),  for  a  fine  of  200L  as 
two  years*  value  of  a  public-house  belonging  to  the  defendanty 
and  which  he  had  let  by  auction  for  a  term  of  e^bt  years  at  a 
rent  of  112/.  a  year^  conflicting  evidence  was  given  as  to  the 
yearly  value,  and  the  witnesses  for  the  defendant  said  that,  un- 
less the  premises  were  occupied  as  a  public-house,  they  would 
be  worth  much  less  than  100/«  a  year ;  and  Lord  Tenterdem, 
who  tried  the  cause,  directed  the  jury  to  find  for  the  plaintifl^ 
if  they  thought  the  fine  did  not  exceed  two  years  improved 
value.  The  jury,  however,  found  for  the  defendant  And  on 
cause  being  shown  against  a  rule  obtained  in  the  Court  of  Com- 
mon Pleas  for  setting  aside  the  verdict,  on  the  ground  that  the 
defendant  after  letting  the  premises  by  auction  for  112/.  a  year, 
was  estopped  to  say  they  were  not  worth  100/.  a  year,  the  oomrt 
discharged  the  rule,  holding  that  the  reservation,  altiMmgli 
weighty  evidence  against  the  defendant,  was  not  conclusive ; 
and  that  the  effect  of  it  was  for  the  consideration  of  the  jury, 
who  had  decided  that  the  property  was  not  worth  100/.  a  year. 

(a)  I  RoU.  Rep.  75.    Oilb.  Ten.     mond,)  ubi  sup.     Camper  ▼•  Clerk, 
337.    Denny  y.  Lemman,  Hob.  135.     3  P.  W.  157.   BeU  y.  WarddJL,  Wil- 


Wheder  &  Honour,  ubi  sup.  les   204.     Ante,  p.  403 ;  but 

(b)  TroUer  &  Blake,  3  Mod.  339.  Gary  4,  38.  3  Anst  66a 

(c)  Tiius  &  Perkins,  Skin.  349.  (/)  Sir  W.  HaUm,  Bert,  v*  Ov- 
(J)  See  WiUon  &  Hoare,  ubi  sup.  #rf,  3  Str.  1043. 

(«)  See  WUlowei'  case,  and  DaU  (g)  Lord  Ferubm  v«  Homori,  7 

ton  y.  Hamond,  (or  Hobart  &  Hamm  Bing.  337* 
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Itisaot  neoeflsary,  however^for  the  lord  to  aver  that  the  fineb 
reasonable,  but  the  copyholder  must  show  the  unreasonableness 
of  it  (a). 

A  single  copyholder  cannot  obtain  relief  in  eqcdty  against  an 
unreasonable  fine ;  but  in  order  to  avoid  a  multiplicity  of  suits^ 
several  cq^yholders  may  join  in  a  bill  in  equity,  to  settle  a 
general  fine  to  be  paid  by  all  the  copyhold  tenants  of  the 
manor  (by 

The  fine  on  admission  is  recoverable  by  the  lord,  or  his  execu- 
tors, in  an  action  of  debt,  or  on  a  general  indebitatus  assump- 
sit (e),  and  such  action  is  not  within  the  statute  of  limita- 
tions (d) ;  but  a  fine  is  no  charge  on  the  lands  (e). 

The  lord  is  not  required  to  identify  the  lands  in  an  action  for 
the  recovery  of  a  fine  {/).  Contra  in  an  action  of  debt  for  quit 
rents  (g). 

In  Evelyn  v.  Chichester  (A),  it  was  held  by  the  Court  of 
King's  Bench,  that  the  executor  of  the  admitting  lord  might 
bring  assumpsit  against  a  copyholder  who  was  a  minor  at 
the  time   the  fine  was  assessed,  but  had  since  attained  his 


(a)  Denny  v.  Lernman,  Hob.  135. 
Lex  Gust.  161. 

(6)  Middleion  v.  Jackwn,  Pop* 
ham  ▼.  Lancastert  Cowper  v.  Clerk, 
ubi  sup.  Baker  v.  Roger*,  Sel.  Ca. 
temp.  Ring^  74.  Vide  also  Mayor 
of  York  V.  PUkingUm  4*  others,  1 
Atk.  282.  Brown  y.  Howard,  1  Eq- 
Ga.  Abr.  163,  pi.  4.  Disney  et  al.  v. 
Robertson  et  aL  Bunb.  41.  And  see 
Meadows  y.  Patherick,  Fin.  R.  154. 
Bouverie  y.  Prentice,  I  Bro.  C.  C. 
200. 

(c)  Shntiieworth  y.  Garnet,  Garth. 
02.  S.  G.  1  Show.  35.  S.  G.  3  Mod. 
230.  S.  G.  3  Ley.  261.  S.  G.  Gomb. 
161.  BeOot  y.  Cartwright,  1  Lutw. 
507.  Lex  Man.  117-  Wheeler  y.  Ho- 
nour, 1  Sid.  58.  Evelyn  y.  Chichester, 
3  Burr.  1717*  Grant  y.  Astle,  2  Dong. 


722.  Whitfield  y.  Hunt,  cited  ib. 
727.  n.  Duke  of  Devonshire  y.  Crad" 
dock,  cited  ib.  728.  n.  Oilb.  Ten. 
201.  6  Mod.  120.  1  T.  R.  610. 
Gom.  Dig.  Gop.  (H.  6).  And  see  the 
pleadings  in  Bellot  &  Cartwright, 
Lex  Man.  Append,  pi.  25. 

(d)  Hodgson  r.  Harris,  1  her. 
273.  S.  G.  2  Keb.  536.  S.  G.  2 
Saund.  64.  S.  G.  1  Sid.  415.  But 
the  payment  would  be  presumed 
after  the  lapse  of  seyeral  yeara. 

(e)  See  Hitcham  y.  Finch,  1  Roll. 
Abr.  374.  Ghancerie  (P«)  1  Watk* 
on  Gop.  321. 

(/)  North  y.  Earl  &  Gountess  of 
Strafford,  3  P.  W.  151. 
(g)lb. 
(A)  3  Burr.  1717- 
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full  age ;  and  Yates,  J.  thought  that  asBumpait  would  lie  if  the 
defendant  was  still  an  infant^  though  perhaps  debt  would 
not  (a) ;  it  is^  however^  observable,  that  the  infant  was  admitted 
in  person,  without  reference  to  die  stat.  of  9  Geo.  1 .,  and  that 
he  or  his  guardians  (assigned  by  the  oourt)  had  been  in  posses* 
sion  from  the  time  of  admission,  till  the  commencement  of  the 
action,  which  was  two  years  after  he  came  of  age. 

But  when  an  infant,  feme  covert,  or  lunatic,  is  admitted  under 
the  act  of  1  Wm.  4.  (repealing  and  altering  the  act  of  9 
Geo.  1.)  (6),  the  lord  can  only  recover  the  fine  by  the  methods 
prescribed  by  that  statute. 

In  the  case  of  North  v.  the  Earl  and  Countess  of  Strafe 
ford  (c),  the  Court  of  Chancery  allowed  a  demurrer  to  a  bill 
in  equity,  for  a  fine  on  admission  and  arrears  of  qmt  rents,  on 
the  grounds  that  the  fine,  if  an  admission  had  taken  place,  was 
recoverable  by  debt  or  assumpsit,  and  that  if  there  had  been  no 
admittance,  the  lord  had  his  remedy  by  proclamations  and  sei- 
sure,  and  that  with  respect  to  the  rents,  the  plaintiff  might  dis- 
train or  bring  debt  for  the  arrears  due  to  him  as  executor,  and 
might  distrain  for  the  arrears  of  rent  due  to  him  as  lord  of  the 
manor :  But  unless  there  is  a  demurrer,  the  court  veil!  relieve 
on  the  hearing  (rf). 

In  terminating  the  present  inquiry,  I  propose  to  make  a  few 
observations  on  the  subject  of  tenant  right  of  renewal  of  copy- 
holds for  lives. 

By  the  custom  of  many  manon,  copyholds  are  renewable  for 
three  lives  or  any  less  number,  and  in  some  for  three  lives  in 
possession  and  three  in  reversion  (^),  and  in  others  for  a  term 

(a)  See  Borough's  case,  1  Lord  Radnor,   2  Bro.  C.  C.  338,   5JS. 

Raym.  36.  [Belt's  Ed.^    Equity  wiU  entertaiii 

(6)  Ante,  pp.  356,  356,  404.  a  bill  for  settling  a  general  fine,  ant^ 

(c)  3  P.  W.  151 ;  and  see  Bouve-  p.  421. 

rU  v.  Prentice,  ubi  sup.    Post.  tit.  (e)  Ante,  pp.  121-2.  By  the  eoa- 

*  Rents.'  torn  of  the  manor  of  Bieadon  with 

(J)  North  y.  Earl  &  Countess  of  Priddie,  in  SomersHshire,  the  copy- 

Strafford,  sup. ;  and  see  Duke  of  holds  are  granted  for  four  lives 

Leeds  v.  the  Corporation  of  New  cessively,  and  the  grantee. in 
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of  years  on  payment  of  a  fine  certain  (a) ;  but  in  order  to  esta- 
blish a  tenant  right  of  renewal  of  copyholds^  it  must  be  shown 
that  the  fine  is  certain^  or,  at  least,  relatively  certain,  as  a  year 
or  half  a  year's  value,  at  the  time  of  the  grant  (b)  ;  and  it  is 
not  sufficient  to  prove  a  right  to  renew  on  payment  of  a  rea- 
sonable  fine,  as  any  uncertainty  negatives  the  allegation  of 
compulsion  (c) ;  nor  can  the  presumption  of  the  duration  of  the 
estate  from  the  grant  itself  be  rebutted,  except  by  evidence  of 
constant  renewals  for  fines  certain. 

In  the  above-cited  case  of  the  Duke  qf  Grafton  v.  Horton, 
the  plaintifi*  in  the  suit  in  equity,  who  was  the  heir  of  the  last 
of  three  lives  named  in  a  grant  of  copyholds  held  of  the  manor 
of  Potter gpury  and  More- end,  parcel  of  the  honour  of  Grt^ton, 
alleged  a  custom  for  the  heir  of  the  surviving  life  to  renew  on 
payment  of  a  reasonable  fine,  and  afterwards  amended  his  bill 
by  stating,  that  instead  of  a  reasonable  fine,  the  fine  was  a  year 
and  a  half's  improved  rent  if  insisted  upon,  for  each  life,  or 
lesser  sums  if  the  lord  thought  fit  to  accept  thereof,  together 
with  2s.  for  a  heriot ;  and  the  defendant,  in  his  answer  to  the 
amended  bill,  insisted  that  the  pretended  custom  was  not  sufr 
ficiendy  certain,  nor  warranted  by  the  rules  required  by  law  in 
cases  of  customs ;  and  on  the  hearing  of  the  cause.  Lord  Chancel- 
lor King  directed  an  issue  to  try  the  custom  at  the  assizes  for 
the  county  of  Northampton :  from  this  order  the  duke  appealed 
to  the  House  of  Lords,  complaining  that  the  respondent  had  not 
produced  a  single  instance  of  such  customs  from  the  court  rolls 
of  the  manor,  and  that  they  were  contradictory  to  those  under 
which  he  derived  his  title,  and  that  the  respondent  ought  not 
to  be  at  liberty  to  insist  upon  these  customs,  or  any  other  he 
should  set  up  as  the  terms  of  renewal,  when  they  were  not  put 
in  issue  in  the  cause,  so  that  the  defendant  could  not  be  pre- 
pared to  make  a  defence  thereto  upon  the  trial ;  and  the  lords 

sion  may  surrender  his  own  interest,  (6)  Titut  v.  Perkins,  ubi  sup. 

and  also  the  reversionary  interests.  (c)  WkarUm  v.  King,  3  Anst.  d58. 

See  Prankerd  v.  Prankerd,  1  Sim.  Duke  of  Grqfian  v.  Horton,  3  Bio. 

&  Stu.  1.  Pari.  Ca.  284.  [;2d  Ed.]   Cop.  ca.  3. 
(a)  Page's  case,  Gro.  Jac.  671* 
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reversed  the  order  of  the  Court  of  Chancery,  and  directed  that 
the  respondent  should  deliver  up  possession  of  the  premises,  and 
account  for  the  rents  to  the  appellant. 

The  principle  that  a  copyholder  for  lives  cannot  set  up  a 
custom  to  renew,  except  on  payment  of  a  fine  certain,  was  fur<- 
ther  established  by  the  case  of  Lord  Ahergax>ermy  y.  Thomas  {a), 
which  was  a  bill  for  a  commission  to  distinguish  copyholds  from 
freeholds.  The  defendant  by  his  answer  insisted,  that  by  the 
custom  of  the  manor,  the  heir  was  entitled  to  have  a  new  copy 
for  three  lives,  and  so  on  for  ever,  paying  to  the  lord  a  reason- 
able fine ;  but  upon  the  hearing  of  the  cause,  there  did  not 
appear  any  evidence  to  support  this  custom,  and  if  there  had^ 
the  lord  chancellor  declared  it  to  be  a  void  custom :  he  admitted 
that  there  might  be  a  custom  in  a  manor  for  the  heir  of  such 
a  copyholder  to  have  a  new  copy,  paying  a  certain  fine,  but  not 
upon  payment  of  a  reasonable  fine.  And  in  adverting  to  the 
interposition  of  the  law  to  prevent  the  lord  from  taking  more 
than  two  years'  value,  his  lordship  observed,  that  this  was  ap- 
plicable only  to  copyholds  of  inheritance,  and  that  copyholdls 
grantable  for  lives  only,  if  the  fine  was  not  certain,  were  like 
leases  of  freehold  lands  for  lives,  and  renewable  only  upon  the 
best  terms  the  party  could  make. 

And  again,  in  Wharton  v.  King  (b),  the  first  of  four  issues 
sent  from  the  equity  side  of  the  Court  of  Exchequer  to  be  tried 
at  law,  was,  whether,  by  the  customs  of  the  manor,  the  plaintiff 
was  entitled  to  renew  for  two  additional  lives,  during  the  life  of 
the  surviving  eesttey  que  vie,  on  payment  of  a  fair  and  reasonable 
or  customary  fine.  Evidence  was  offered  for  the  defendant  from 
the  rolls  of  the  manor,  to  show  that  the  fines  had  fluctuated  ac- 
cording to  the  number  of  lives  and  other  circumstances,  and  that 
the  fines  had  sometimes  much  exceeded  two  years'  value.  Lord 
Kenyan  rejected  this  evidence,  holding  that  the  fluctuation  and 


(a)  £.  12  Geo.  2,    In  Cane.    Be-  Abr.  120.  e.  15.  (n),  (bnt  the  note 

fore  Lord  Hardfvicke,  who  cited  the  not  in  the  first  Ed.  See  3  Anst.  663. 

caae  of  the  Duke  of  Grafton  and  his  n.  (a).) 
tenante  for  the  manor  Qhonour]]  of         (6)  3  Anst.  659. 
Grafton.   3  Anst.  668.  (n.)  I  Eq.  Ca. 
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excessiveness  of  the  fines^  only  proved  that  the  lords  had  acted 
contrary  to  law^  two  years*  value  being  the  limit  fixed  by  the 
lawj  as  a  reasonable  fine,  in  all  cases  of  admission  to  copyholds. 
And  a  verdict  was  found  for  the  plaintiff  on  all  the  issues.  A 
rule  for  a  new  trial  was  obtained,  on  the  ground  of  nusdirec- 
tion  of  the  judge ;  which  was  made  absolute,  Macdonaid,  C.B* 
observing,  that  there  were  in  effect  two  points  to  be  ascertained 
by  the  issues ;  first,  whether,  by  the  custom  of  the  manor,  the 
pliuntiff  was  entitled  to  renew  at  all  ?— 2nd,  on  what  terms  ? 
That  to  prove  the  first  of  the  propositions,  the  plaintiff  pro- 
duced entries  selected  by  him  firom  the  rolls  of  the  manor,  in 
which  the  heir  was  allowed  to  renew.  And  that  on  the  other 
side,  entries  were  offered  to  be  produced,  where  strangers  were 
admitted,  and  others,  where  the  price  paid  bore  a  more  near 
proportion  to  that  upon  a  purchase,  than  upon  the  admission 
to  the  tenant's  own  estate.  That  a  variety  of  inferences  had 
been  drawn  in  argument  from  those  entries,  and  it  hardly  could 
be  doubted,  that  those  might  possibly  have  weakened  the  effect^ 
or  explained  the  meaning  of  those  entries  produced  by  the 
plaintiff.  And  that  unless  all  the  material  entries  upon  the 
subject  were  collected,  it  seemed  very  improbable  that  the 
court  could  be  sure  of  the  true  sense  or  proper  mference  of 
any  one.  The  cause  came  on  to  be  tried  again  before  Mr.  Ba- 
ron Thomson.  The  plaintiff  gave  evidence  of  uninterrupted 
renewals  in  favour  of  the  heir,  and  then  offered  evidence  of  the 
same  practice  prevuling  as  to  the  other  copyholds  of  the  manor, 
and  that  the  fine,  though  not  certain,  had  never,  in  fact,  ex- 
ceeded two  years'  value.  And  also  offered  parol  evidence  to 
prove  reputation  of  a  right  in  the  heir  to  renew.  This  evidence 
was  rejected  by  the  learned  judge,  who  relied  on  the  cases  of 
the  Duke  of  Grafton  &  Horton  and  Lord  Ahergaxtenny  & 
Thomas f  as  establbhing  the  principle,  that  a  copyholder  for 
lives  could  not  set  up  a  custom  to  renew,  wdess  on  payment 
^  a  fine  certain.  A  rule  obtained  for  a  new  trial  was  dis- 
charged, Macdomdd,  C.  B.,  observing,  that  at  the  trial  the 


426  OF  THB  lorb'8  fikb.  [jpakt  I. 

learned  judge  hcJd  ihat  the  evidence  oflfered  by  the  pkuntiff 
was  inadmissible^  as  tending  to  prove  a  custom  not  supportable 
in  law ;  that  the  certainty  of  the  fine  was  an  essential  term  in 
a  custom  for  copyholders  for  lives  to  r^iew  ;^-^nd  ihat  the 
court  were  all  of  opinbn  that  that  direction  was  perfectly  right; 
and  that  the  amount  of  the  fine  could  not^  in  the  case  of  copy- 
holds for  lives^  be  rendered  definite  and  certain  by  reference  to 
the  principle  upon  which  the  cobrts  have  acted  vnth  r^ard  to 
copyholds  of  inheritance^  where  an  arbitrary  claim  of  unlimited 
fines  would  be  inconsistent  with  the  right  of  the  heir. 

The  rule  established  by  the  above  authorities  as  to  the  tenant 
right  of  renewal  of  copyholds  for  lives^  appears  not  to  have  been 
noticed  in  the  case  of  Freenum  v.  PhiUipps  (a),  which  was  an 
action  by  a  copyholder  against  the  lord  for  a  false  return  to  a 
mandamus.  A  custom  was  set  forth  in  the  mandamus^  for  the 
isurviving  life  to  renew^  p^yi^  to  the  lard  such  fine  as  shauid 
besethy  the  homage,  to  he  equal  to  two  year^  improved  value. 
And  at  llie  trial  the  judge  admitted  in  evidence^  depositions  made 
in  an  ancient  suit  against  a  former  lord  of  the  manor,  by  a  person 
who  claimed  to  be  admitted  to  a  copyhold  for  lives,  under  a  cua- 
toin  for  any  copyhold  tenant  for  life  to  change  the  lives,  or  to  fill 
up  the  copy  by  adding  lives,  paying  to  the  lard  a  reasonable 
fine  to  he  set  by  the  lord  or  his  steward;  and  upon  a  rule  nisi 
for  a  neiV  trial,  those  depositions  were  held  to  be  admissible 
evidence  for  the  lord.  But  it  is  observable  that  the  fine  payable 
under  the  custom  set  forth  in  the  mandamus,  might  be  con- 
sidered as  relatively,  although  not  positively,  certain  (&)• 

I  shall  conclude  our  present  considerations  by  suggesting, 
that,  although  a  tenant  right  of  renewal  could  be  proved  to 
exbt,  yet  a  copyholder  for  lives  could  not  change  the  lives  by 
surrendering  into  the  lord's  hands  to  the  use  of  others  for  their 
liVes,  for,  without  a  special  custom,  a  copyholder  for  life  is 
incapable  of  surrendering  to  the  use  of  another,  even  for  his  (the 

(a)  4  Man.  &  Selw.  486.  See  this         (&)  Ante,  pp.  403,  423. 
cue,  post  tit. '  Evidence.' 
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eopyholder^s)  own  life ;  -  and  I  have  shown  that  under  such  a 
surrender^  the  estate  would  vest  absolutely  m  the  lord  (a). 

(a)  Ante,  p.  l77-  C.  B.  Giibert  holder  for  life  should  change  the  lives 
says  [^Ten.  p.  256.^  "  Custom  that  hj  surrendering  into  the  lord's  hands 
lesMe  for  life  may  let  for  another's  •  to  the  use  of  another  for  life,  that 
lifoj  is  void.  It  seems  if  there  be  a  the  lord  will  not  be  compeUed  to 
visible  inconvenience  that  one  copy-     make  admittances  thereupon." 


C    *28    3 


CHAP.  VIII. 

OF  FEALTY,  SUIT  OF  COURT,  RENTS,  AND 

OTHER  SERVICES; 

[Reaerving  the  subject  of  Heriotb  for  a  diatixict  sectuwi.^ 

The  services  due  from  the  copyholder  to  the  lord  by  the 
established  custom  of  most  manors^  consist  of  fealty^  suit  of 
court,  and  small  annual  payments  in  nature  of  quit  rents ;  and 
in  some  manors  the  lord  is  also  entitled  to  a  heriot 

Before  copyholds  became  hereditary,  the  lord  frequently 
stipulated  for  base  or  corporeal  services,  such  as  reaping  or 
carrying  his  com,  tiling  his  houses,  or  thatching  his  barns  (a), 
or  ploughing  his  lands  a  certain  number  of  days  in  the  year, 
usually  denominated  boon  or  due  days;  and  there  are,  it  is 
understood,  some  rare  instances  of  the  existence  at  this  day, 
of  services  of  that  nature,  at  least  of  the  form  of  the  tenants 
assembling  with  their  teams,  ploughs,  &c.  (Jti). 

Fealty,  which  is  incident  to  every  tenure,  except  tenants 
in  frankalmoigne,  and  tenants  at  will.(c),  signifies  the  oath 
which  was  administered  to  every  tenant  upon  his  admittance,  to 
become  a  faithful  tenant  to  the  lord,  and  to  do  suit  at  his 
courts,  &c.  {d),  and  is  an  imitation  of  the  homage  required  by 
every    lord,    and  rigidly  enforced    during   the  existence  of 

(a)  Co.  Cop.  8.  22.'  Tr.  17*  Justices  of  the  Court  of  Commoo 

(6)  Kitch.    202.    Fisher  73.    2  Pleas  held  that  lessee  for  yean  could 

Watk.  on  Cop.  184.  not  do  fealty.  Co.  Cop.  s.  21.  Tr.  1& 

(c)  Co.  Lit.  67.  b.  68.  a.  68.  b.  marg. ;  and  see  Kitch.  260. 

n.  6.  lb.  93.  a.  &  b.  Co.  Cop.  s.  20,         (i/)  Co.  Lit.  s.  91-2>  9^-4.    Co. 

21.  Tr.  16,  dXa^Brudnet  6c  Toxley,  Cop.  s.  19,  20,  21.    Tr.  14, 15, 16. 

(or  Brudnal  &  Yoxley,)  5  H.  7 ;  and  Kitch.  260. 

see  Kitch.  260.  But  in  10  H.  6,  the 


\ 
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military  tenures  (a) ;  and  the  oath  of  fealty  may  be  adminis- 
tered rither  by  the  lord  or  his  steward  (b). 

Fealty  cannot  be  done  by  attorney  (c),  nor  by  an  infant 
either  personally  or  by  guardian  (d) ;  and  it  is  to  be  performed, 
as  it  would  seem,  in  respect  of  copyholds,  by  the  wife  mily, 
and  not  by  the  husband  (e). 

Joint-tenants  are  to  do  fealty  as  they  were  formerly  to  do 
homage,  jointly  (^ ) ;  but  the  fealty  of  coparceners  is,  I  ap* 
prebend,  to  be  done  by  the  eldest  sister  (g) ;  if,  however,  they 
.make  partition,  then  every  one  is  to  do  fealty,  the  land  not 
then  being  una  sed  diversa  lusreditas. 

And  by  Lord  Coke  (A),  if  there  be  two  coparceners  or  joint- 
tenants  of  a  seigniory,  if  the  tenant  doth  homage  and  fealty  to 
one  of  them,  he  shall  be  excused  against  the  other. 

When  a  tenant  cannot  attend  personally,  and  is  therefore 
admitted  by  attorney,  or  when  the  tenant  is  an  infant  or  a 
remainder-man,  his  fealty  is  respited  until  he  can  appear  and 
is  competent  to  take  the  oath,  and  this  sometimes  on  payment 
of  a  small  customary  fee. 

And  as  the  allegiance  or  homage  which  was  formerly  deemed 
so  essential  on  the  admittance  of  a  new  tenant,  ceased  with  the 
abolition  of  military  tenures,  so  the  introduction  of  an  oath  of 
fealty  in  imitation  of  it  appears  to  have  been  both  useless  and 
indiscreet :  useless,  as  the  lord  has  a  remedy  for  the  subtraction 
of  suit  of  court  and  other  services,  and  for  non-payment  of  rent, 
and  indiscreet,  as  being  calculated  to  lessen  the  importance,  and 
weaken  the  solemnity,  which  should  ever  attach  to  the  adminis- 
tration of  an  oath. 

It  might  be  well,  therefore,  that  the  fealty  should  be  com- 

(a)  These  tenures  were  abolifthed  other  oountries  fealty  may  be  done  by 

by  the  stat.  12  Car.  2.  e.  24  attorney.  See  N.  5.  to  Go.  Lit.  68.  a. 

{h)  Co.  Lit.  8. 92.  Co.  Cop.  s.  20.         (J)  2  Inst.  11.    Co.  Lit  66.  b.  & 

Tr.  16.  n.  4.  ib. 

(c)  Co.  Lit.  8.  93.    Ib.  N.  (5).         («)  1  Watk.  on  Cop.  266 ;  but  see 

Combat  case,  9  Co.  76.  a.    Co.  Cop.  Co.  Lit.  66.  a.  &  b. 
8. 35.  Tr.  80.  Floyer  ▼.  Hedgingham,         (/)  Co.  Lit.  67.  b. 
2  Ch.  Rep.  56.  1  Watk.  on  Cop.  265.         (g)  Ib.  67-  a.  164.  b. 
Ante,  p.  360.    Bat  in  France  and        (A)  lb.  67.  b. 
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milted,  in  all  cases,  except  m  tliose  where  fealty  is  the  only 
service  due  (a),  by  a  small  payment,  and  he  entered  as  res- 
pited (b) ;  and  there  can  be  no  doubt,  that  a  court  of  eqmty 
would  relieve  against  a  forfeiture  for  refusing  to  take  an  oath, 
ao  very  unnecessary  at  this  day  (r).  ■     . 

The  proper  remedy  for  neglect  of  the  service  of  fealty  is 
distress,  and  which  distress,  in  contemplation  of  law,  cannot 
be  excessive  (d). 

And  in  Crawley  y.  Kings9mU(e),  it  was  held,  that  if  the 
lord  demand  the  fealty  of  his  tenant,  who  refuses,  and  dies,  the 
lord  may  distrain  for  it  afiter  the  tenant's  death. 

SxjiT  OF  Court.  Every  copyholder  is  bound  to  attend  the 
lord's  courts,  and  to  perform  the  duties  of  a  homager,  and 
these  courts,  it  has  been  said,  may  be  held  as  frequently  as  the 
lord  pleases,  where  the  custom  has  not  established  any  fixed 
periods:  this  would  appear,  indeed,  to  be  a  natural  conse- 
quence of  the  lord's  being  compellable  to  hold  a  court,  whenever 
the  business  of  the  tenants  calls  for  it  (^ )  ;  but  the  lord  would 
not  be  justified  in  convening  courts  unnecessarily,  and  for  the 
purpose  only  of  harasang  the  tenants. 

If  the  copyholder  is  resident  within  the  manor,  and  neither 
appears  nor  essoigns,  after  a  general  notice  in  vmting  affixed 
to  the  church  door,<  or  otherwise  publicly  proclaimed,  he  may 
be  amerced  (g) ;  but  I  apprehend  that  the  amercement  must  be 
affe^^  by  at  least  two  of  the  other  coj^olders,  in  analogy  to 
the  rule  in  freehold  cases  (h) ;  and  if  he  should  not  attend,  or 


(a)  See  N.  5.  Go.  Lit.  68.  h. 

Wlb- 

(c)  Cox  Y.  Higford,  2  Vem.  664 
j3.  C.  1  £q.  Ca.  Afar.  121.  pL  20. 
Cudnwre  &  Raven  or  Edmore  & 
Craoen,  cited  2  Vezn.  664^  and  Prec 
in  Ch.  674.  And  see  6  Yin.  Cop.  (D. 
c.)  pi.  9.  Ifa.  (£.  d.)  pL  7>  8. 

(<0  N.  5.  Co.  Lit.  6a  b.  42  E.3. 
26.  a.  Bemtt  case^  4  Co.  a  b. 


(0  Noy  24.  Hob.  207- 

</)  Co*  C«)p.«.  3L  Tr.Sp.  Sopp. 
8. 3.  Tr,a49. .  3  Watli.  lui  Cop,  Ift 
Ante,  p.  7- 

(g)  Belfidd  y.  Adams,  3  Bnlat  80, 
81.  a  C.  {SaiUhoot  &  Adamt)  1 
JtoU.  Rep.  256.  Sir  John  Brammch^i 
caa^  1  Leo.  104. 

(A)  Btddwmv.Tm(ge,2WnM.9IK 
Chdmoie  r.  Crm,  (n.  %) 
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should  not  be  duly  essoigned  on  a  personal  summons,  it  would 
be  a  cause  of  forfeiture  of  his  copyhold  (a). 

To  make  essoign  is  to  justify  the  tenant's  absence  by  reason 
of  sickness  or  other  sufficient  cause  (b).  And  I  apprehend  diat 
the  steward  is  to  judge  of  the  sufficiency  of  the  excuse  (c).         | 

Copyholders  may  be  essoigned^  but  cannot  do  suit  by  an- 
other (d),  as  they  are  not  within  the  statute  of  Merton,  20  H.  3. 
c.  10.,  which  enables  freeholders  only  to  do  suit  by  attorney  (e). 

The  lord  may  distrain  his  copyhold  tenant  for  subtraction 
or  non-performance  of  suit  (y ),  and,  as  it  should  seem,  may 
ayow  for  such  distress^  without  showing  a  custom  or  prescrip* 
tion  (g)f  but  the  distress  is  considered  as  a  pledge  to  compel 
the  performance  of  the  services,  and  cannot  be  sdd  (A)  ;  and 
on  that  account  the  distress,  of  whatever  value,  as  in  the  case 
of  fealty,  cannot^  in  judgment  of  law,  be  excessive  (t)« 

It  would  seem  that  the  lord  cannot  distrain  for  an  amercer 
ment^  either  in  a  court  baron  or  a  customary  court,  as  of  com- 
mon right,  but  is  put  to  his  action  of  debt  (i) ;  and  the  reason 


(a)  Tavenier  ▼.  CramweUf  Cro, 
Sniz.  353.  Sir  John  Braunck^s  case^ 
Belfidd  &  Adams,  (or  Southcat  & 
Adams)  nbi  sup.  Post.  tit.  '  Forfeit- 
ure.' 

(fi)  2  Watk.  on  Cop.  33, 177- 

(c)  Fish.  178. 

{d)  Sir  John  Braunche's  case,  1 
Leo.  104.  4  East. 280.  And  see 
Kitch.  145,  who  says  that  '^  by  as- 
sent of  the  lord  a  copyholder  may 
compound  to  pay  a  certainty  yearly 
te  release  .his  suit."  Vide  also  in 
Isaac  v.  Ledgingham,  1  Vent.  167, 
a  custom  that  copyholders  living  re- 
mote from  the  manor,  should  be  ex- 
cused their  suit  for  one  year,  by  pay- 
ing a  small  sum  to  the  lord  and  stew- 
ard. 

(e)  Ante,  pu  104.  It  should  seem 
that  a  freeholder  cannot  make  an  at- 


torney to  do  suit  for  him,  by  parol. 
Kitch.  145. 

(/)  Co.  Lit.  8.  225-6-7.  1  Roll. 
Abr.  665.  Dis.  (E.)  pL  1.  Gilb.  Dis. 
6.  2  VoL  Watk.  on  Cop.  177-  2 
Inst.  118.  Rivei  y.  Dofve,  Noy  135. 
S.  C.  2  Brownl.  279 ;  and  see  Craw^ 
ley  V.  Kingsmill,  ubi  sup.  But  as  to 
freehold  tenants,  see  stat.  Marlba^ 
rough,  52  H.  3.  c.  9. 

(g)  Gilb.  Ten.  308.  Tonkin  v. 
Crolrer,2  Lord  Raym.  860. 

{h)  QomersaU  v.  Medgate,  Yelv. 
194.  Gomersale  v.  Wayts,  Cro.  Jac 
255.  Hervet  v.  Norberow,  1  Bulst. 
52.  Oilb.  Dis.  13.  Oreenw.  of  Co. 
Courts,  281. 

(t)  BeviVs  case,  ubi  sup«  3  Bl. 
Com.  12. 

{k)  Bofvlston  V.  Alman,  Cro.  Eliz. 
748. 
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is,  that  le  nmy  distrm  for  tlie  8ervk»  iladf,  and  tfaerefore  ongbt 
not  to  have  a  dooUe  distresB  (a). 

But  as  it  i^pean  diat  the  lord  may  prescribe  in  a  distress  for 
tbe  amercement  in  a  coort  baron  (&) ;  so  by  special  custom,  I 
iq[yprehend,  an  amercement  in  a  customary  court  may  be  dis- 
trained for. 

In  the  case  of  Tkarne  &  Tyler  (c),  the  defendant  justified 
the  distress  under  a  custom,  that  if  a  copyholder  suflfered  his 
house  to  be  out  of  repair,  and  the  same  be  presented  in  court 
by  the  homage,  the  tenant  shoidd  be  amerced,  and  that  the  lord 
might  distrain  the  cattle  of  the  tenant,  or  any  undertenant  of 
the  customary  tenements,  levant  and  cauchamt  thereon,  for  the 
amercement,  and  it  was  held  to  be  a  good  custom. 

The  suit  whidi  the  tenant  thus  engages  to  perform,  may  be 
done  by  a  feme  sole  or  a  widow  in  a  customary  court,  but  a  wo- 
man is  not  allowed  to  sit  on  the  homage  to  try  issues  in  a  court 
baron,  where  the  suitors  are  the  judges  {d) ;  nor  can  a  widow 
flit  on  the  homage  in  a  court  baron  even  to  present,  unless  the 
husband  died  without  an  heir  (e). 

But  the  husband,  and  not  the  wife,  is  to  perform  the  sei^ 
vices  to  the  lord  {/),  with  the  exception,  as  it  would  seem,  of 
fealty  {g). 

And  as  suit  of  court  cannot  be  done  by  a  copyholder,  by  at- 
torney, an  infant  copyholder  appears  to  be  excused  firom  any 
services  during  the  period  he  is  in  ward,  at  least  until  the  age 
of  14,  when  he  is  considered  of  years  ci  discretion  (A). 


(a)  Gilb.  Difl.  11,  16.  AUen  y. 
Givers,  Mo.  185.  Lex  Man.  22.  pL  4. 

(6)  Gilb.  Dis.  16.    Richard  God^ 

fretfs  case,  11  Co.  45.  a.    Fell  t. 

To»er#,  Noy  20.  Ihciar  ^  Studeid, 

47. 

(c)  Mar.  161-4. 

(<Q  Ante,  p.  95.  So,  I  apprehend^ 
a  woman  cannot  sit  on  the  homage  in 
a  trial  in  the  customary  court  by 
k,  in  the  nature  of  a  rcsl  action. 


(0  P.  N.  B.  169.  2  Watk.  on 
Cop.  69,  70. 

(/)  Herfv.  ChaUmer.Gi^  Elis. 
149. 

(g)  Ante,  p.  429. 

(*)  2  5\^atk.  on  Cop.  176.  P«. 
tit.  '  Guardianship.'  An  attsmey 
cannot  be  amerced  for  not  dnng  snit 
to  his  lord's  court,  at  such  time  as 
his  attendance  is  required  at  WetU 
nunsUr.  iStoM'^cas^  1  Vent  16, 29- 
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A  corporation  cannot  do  suit,  on  which  account  it  is  generally 
supposed  that  a  corporation  cannot  hold  lands  by  copy  of  court 
roll  (a). 

Joint-tCTAnts  and  coparceners  are  as  one  tenant  to  the  lord, 
and  shall  therefore  do  but  one  suit  (h)^  but  tenants  in  common 
take  several  estates,  and  must  sev^ally  do  suit  (e) ;  and  as  copj-* 
headers  are  not  within  the  statute  of  Marlborough  (d)^  it  does 
not  seem  that  they  can  compel  contribution  of  suit  (e)» 

ReKt  op  Assise. — This  is  the  andent  term  for  the  small  re* 
servation  on  the  original  grants  of  freehold  and  copyhold  lands, 
where  the  rents  were  assessed  or  reduced  to  a  certainty  by  the 
lord  of  the  manor  (y),  and  which  was  sometimes  made  in  money, 
and  at  others  in  pepper  cummins,  or  the  like ;  the  former,  being 
usually  paid  in  silver,  was  called  white  rent,  and  the  latter  was 
called  black  rent  (g).  These  payments  are  now  more  usually 
denonmiated  xiuit  rents^  but  that  term,  strictly  speaking,  is  ap« 
plicable  only  to  a  rent  reserved  in  lieu  of  all  services,  because  then 
the  tenant,  in  respect  of  it,  is  quit  from  other  services  (k) ;  and 
those  paid  by  freeholders,  are  frequently  termed  chief  rents :  it 
is  essential  to  the  title  to  these  rents  that  they  should  have 
been  paid  immemorially  and  without  variation  (i). 

A  rent  originally  reserved  in  respect  of  copyhold  property 
may  be  lost  by  suffering  it  to  be  received  for  a  very  long  period  of 
time  by  the  lord  of  another  manor,  and  this  sometimes  oocurs  by 
two  manors  becoming  united  in  one  person,  and  afterwards  get* 
ting  again  into  tlie  possession  of  distinct  owners.  So  where  the 
lord  of  the  manor  of  /)•,  which  he  purchased  from  B.,  who  for- 

(a)  Ante,  p.  I3S-3.  (c)  Bruerion's  case,  6  Co.  1  &  2. 

(6)  Tbe  Bttit  by  coparceners  is,  I  Altree  v.  Scutt,  6  East  476* 
apprehend,  to  be  performed  by  the         {d)  52  Hen.  3.  c.  9.    2  Inst,  c  9. 

ddest  sister,  as  in  the  oaseW  free-  Ante,  p.  105. 
holds.    Kitch.  108.     2  Inst.  c.  9.         (e)  See  2  lust.  c.  9.  F.  N.  B.  162; 

Ante,  p.  429.  But  when  lands  holden  Bruer(fm'S'C&se,  sup. 
of  the  king  descend  to  coparceners,         (f)  Cess.  Dig.  Rent.  (C.  2.) 
it  seems  that  all  the  coparceners  are         (g)  lb. 
to  do  suit  as  well  after  partition  as         (A)  lb. 
before.  F.  N.  B.  159.  C.  (»)  2  Inst.  19.  2  BI.  Com.  42. 

VOL.  I.  F  F 
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of  Ae  maMXs  of  /.  and  D.,  brought  Iob  bill 
IMJiBCUt  of  a  nnt  of  Ss.  per  annam,  admittiog  that 
cQ|yfkDU  of  tlie  maoor  of  I.,  and  having  no  other  evi- 
to  fodic  dan  the  paymait  to  hhon  of  the  rent  for  near 
90;«is»  tbeamais  and  growing  rent  were  decreed  to  bim, 
and  a  tral  at  law  demed,  the  Lord  Keeper  saying,  it  was  agree* 
able  to  the  ndes  of  law,  where  in  case  of  incroadunent  of  rent, 
if  the  tenant  makes  hot  one  payment  of  more  than  was  due,  he 
shill  never  go  back  from  it,  and  that  after  a  payment  of  20 
TCflurs^  a  grant  of  the  fredioU  of  die  oopyhcdd  from  the  lord  of 
the  BBHMir  of  /•  dnnld  be  {oesamed  (a). 

A  vend  senioe  is  not  extinguished  by  porchase  of  part  of  the 
tenancT,  bol  shall  be  af^ortioDed  (&) ;  yet  it  is  otherwise  as  to 
scTfioes  whidh  are  entire,  and  not  annmd,  as  in  the  case  of  he- 
lioc  seffvioe(r\  And  except,  porhaps,  in  the  instance  of  a  ie> 
grant  hr  a  peisan  having  a  fimited  interest  in  the  manor,  the 
ducliine  of  ifiportioMnep^  1  afyrehend^  is  i^pIicaUe  to  c(^y* 
hoUbC^ 

ThehMrdmaTdKstrainfiir  rents  of  assise  of  ocNnmon  right  (e), 
and  now  by  the  4  Cieo.  2.  c  2&  s.  5.  all  persons  have  the  like 
remedy  by  dEstiess  fiir  rents  of  assise,  duef  raits,  and  rents 
sedi  (y^  as  in  case  of  rents  resenred  npcm  lease,  and  the  statute 
we  hate  aeen  extends  to  etyyhold  lands  (g)*  Bat  distreai  is 
not  incident  toa  fee-&rm  rent,  excqpt  tliecase  is  brought  witUn 
thestal.of4Gea2.(A> 

This  distress  may  be  upon  the  lands  in  the  hands  of  a  ]e»* 
aee(i),  yet  it  is  sof^posed  that  they  are  not  diargeafale  in  the 


(«)  :^tmmrdr.  Bndgtr,  2  Vcnu  Gilb.  Dis.  5. 
517.  (/)  This  IS  vsiuJly  described  tt  t 

(&)  ABt«^  p^  US.  diy  rent  reserfed  hj  deed,  wiAmI 

(r)  C<k  Lit.  1«.  a.  &  h  dwiae  of  distras,  GOb.  Dis.  9. 


(lO  Klldu  I7O1   Con.  D^.Sasp.  (g)  Ante,  p.  109.    GUt.  Dis-  ^ 

R    Dotti:Hmmimglm,4EmASB9.  Gflb.  Ten.  N.  15a  2  WatlcoiiCcp. 

SmimmeiHm  t.   Milkr,    Hob.    117-  181-2. 

JRmmAiU  x.  Bnt»,  2  Ska.  a9a  n.  (A)  BrtMmryv.  HVr^Al,  9  DsogL 


Anlr>i»p.ll4»115.  ButseeOkCop.     634* 

s.  41.  Tr.  91.  GiUk  Ten.  900L  (0  JBtwtf  r. Dome,  Noj  135.  aC 

(#)  Lit  sect.  2l3w  Co.Litl5ab.     2Bnyiml.S79. 
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hands  of  a  new  tenant,  for  any  arrears  (a) ;  but  then  the  arrears 
would  be  recoverable  in  an  action  of  debt  (&) ;  such  action,  how- 
ever, being  within  the  stat.  of  limitation  of  21  Jac.  (c). 

The  lord  may  avow  for  the  rent  of  a  copyholder  in  the  courts 
of  law  {d)y  but  it  seems  doubtful  whether  debt  will  lie  unless 
the  lord  has  conveyed  away  the  manor,  and  so  lost  the  remedy 
by  distress  {e) ;  and  in  case  of  wilful  and  absolute  refusal  to  pay 
rent,  the  lord  may  seise  as  for  a  forfeiture  (y*). 

No  length  of  time  within  the  period  limited  by  the  stat.  of 
32  Hen.  8.'(^)  for  the  recovery  of  customary  and  prescriptive 
rents,  is  a  bar  to  a  distress  for  quit  rents,  as  between  the  same  lord 
and  tenant;  nor  will  mere  length  of  time  furnish  a  pretence  for 
presuming  a  release  or  extinguishment  of  the  rent  (Ji). 

Copyholds  not  being  within  the  statute  of  32  H.  8.  c.  37., 
the  arrears  of  rent  for  copyhold  tenements  cannot  be  recovered 
by  executors  in  an  action,  or  by  distress,  under  the  provisions  of 
that  act  (i). 

It  has  been  said,  that  the  lord  has  no  remedy  in  equity  after 
he  parts  with  the  manor,  for  rents  due  before  his  alienation  (k) ; 
and  this  I  conceive  is  perfectly  consistent  with  the  rules  of  equi- 
ty, as  it  would  seem  that  the  lord  could  recover  the  arrears,  to 
the  extent  of  six  years,  in  an  action  of  debt  (J). 

But  when,  from  the  uncertainty  of  the  nature  of  the  rents, 
or  of  the  lands  out  of  which  they  are  payable,  or  otherwise,  the 
lord  is  deprived  of  his  remedy  at  law,  a  court  of  equity  will  re- 

(fl)  Hitcliam  v.  Finchy  et  al     I  Goodall,  2  Vera.  235. 

D'Any.  753.  (P.)  pi.  1.  1  RoU.  Abr.  (h)  Eldridge  ▼.  KnM,  CWp.  216. 

374-5.     Chancerie,  (P.)  pi.  1.     lb.  Stackhausey.  Bamsion,  10  Ves.  467- 

(Q.)  pi.  3.  2  Watk.  on  Cop.  180.  Freeman  v.  Stacy,  Hutt.  109. 

(b)  Gilb.  Ten.  300.  (t)  OgneFs  case,  4  Co.  50.  2  Bac. 

(c)  C.  16.  8.  3.  Abr.  282.  Toll.  452.  Brad.  Dirt.  77- 

(d)  Laughter  v.  Humphrey ,  Cro.  And  see  Appleton  v.  Doily,  flfc  other 
Eliz.  524.   Skin.  9.   Gilb.  Ten.  308.  authorities,  ante,  p.  107^  n.  (a.)    Sed 

(e)  N.  (1.)  Co.  Lit.  57.  b.  Hiich-^  vide  Carth.  91,  per  Eyre,  J.  Gilb. 
am  &  Finch,  sup.     2  Watk.  on  Cop.  Ten.  187-8. 

181^.  Gilb.  Ten.  308.  (k)  Hitcham  v.  Finch  et  al  sup. 

(/)  Post.  tit. '  Forfeiture.'  2  Watk.  on  Cop.  181. 

(g)  C.  2.  vi«.  fifty  years.  The  stat.  (/)  N.  1.  Co.  Lit.  57.  b.  2  Watk. 
does  not  extend  to  a  rent  arising  by  on  Cop.  181.  (n.  e),  183.  6  Vin*  Cop. 
grant,  or  under  a  will.     Collins  v.      (N.  d.)  pi.  3.  marg. 

F  F  2 
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fieve  Um  (a) ;  if,  bowerer,  he  has  a  legal  remedy,  he  must 
pursue  it  (b).  So  a  bill  for  suit  of  court  to  a  manor,  and  for  a 
fee  farm  rent  or  law  day  »lver  at  a  Court  Leet,  was  dismissed, 
the  remedy  bang  at  law  (c). 

Reliefs.  Before  we  enter  upon  the  subject  of  heriots,  I 
think  it  right  to  notice  that  rdiefi,  whidi  are  generally  supposed 
to  be  payable  by  freeholders  only  (d),  may  by  spedal  custom  be 
payaUe  by  copyholders  (e). 

Reliefs  are  divided  into  two  sorts, — the  one  by  service,  the 
other  by  custom :  the  former  is  paid  on  death,  and  the  latter  on 
death  or  alienation,  according  to  the  custom  (/^,  but  the  relief 
on  alienation,  is  rather  an  alienation  fine,  than  a  relief  (g). 

The  remedy  for  the  proper  relief  is  by  distress  (h),  and  an 
action  of  debt,  it  has  been  said,  does  not  lie,  except  by  executors 
or  administrators  (i),  who  shall  have  debt,  but  cannot  distrain  (k) : 
yet  it  should  seem  to  be  the  better  opinion  that  the  lord  him- 
self may  bring  debt  for  the  proper  relief  (l) ;  and  for  an  impro- 
per  or  prescriptive  relief,  debt  clearly  lies,  for  the  lord  shall 
not  distrain,  unless  he  can  likewise  prescribe  in  the  distress  (m). 


(a)  Hoider  v.  Ckambury,  3  P.  W. 
256.  Duke  of  Leeds  v.  Powell,  1 
Ves.  171.  Tkomdike  v.  AlUngton,  I 
Ch.  Ca-  79.  Collet  v.  Jaques,  lb. 
l!20.  Elon  College  v.  Beauchamp  & 
I^t^gs,  lb.  121.  Dflt^y  r.  Davy,  lb. 
144.  Benson  y.  Baldwyn,  I  Atk.  598. 
Cox  V.  Fol4y,  1  Vern.  359.  Duke  of 
Bridgewaier  ▼.  Edwards,  6  Bro.  Piir. 
Ca.  368 :  and  ace  2  Vern.  382-6. 

{h)  Bouverie  v.  Prentice,  1  Bro. 
C.  G.  200.  Duke  of  Leeds  v.  the 
Corporation  of  New  Radnor,  2  ib. 
388,  518.  Ante,  p.  422. 

(c)  Thomhagh  v.  Hartshorn, 
Buiib.  237. 

{d)  Gilb.  Ten.  330.  Co.  Cop.  s. 
25.  Tr.  34 ;  and  see  Wright's  Ten. 
VI.  Gilb.  Dis.  7.  Kitch.  286. 

(e)  Kitch.  202.  Hungerford  v. 
IlavUand,  3  Bulst.  323.  S.  C.  2  Roll. 


Hep.  370.  S.  C.  W.  Jones  132.  S.  C. 
Lat.  37.  95,  130.  Com.  D^.  Cop. 
(K.  11.)  2  Bl.  Com.  97*  OUb. 
Teu.N.  173. 

(/)  Co.  Cop.  s.  25.  Tr.  27-S. 

{g)  W.  Jones  133,  in  Httnger/ord 
V.  HavUand  (snp.)  20  Vin  24a 

{h)  Co.  Cop.  s.  31.  Tr.  45.  Gilb. 
Dis.  7.  Ognets  case,  4  Co.  47.  b.  1 
RoU.  Abr.  665.  (£.}  pi.  4.  Scroggs 
102.    Hvngerford  &  Hanland,  sup. 

(t)  Co.  Lit.  83.  b. 

(k)  Co,  Lit  47.  b.,  83.  b.  32  H. 
8.  20.  19  H.  6.  Kitch.  86.  SA«tf/e. 
worth  V.  Gamelt,  1  Sho.  36.  S.  C. 
Caith.  91.  Ognets  caae^  sap.  Dy.  24. 
a.  pi.  149. 

(0  Co.  Cop.  s.  31.  Tr.  45.  Hum^ 
gerford  V.  HavUand,  sup.  Lord 
North's  case,  2  Leo.  179.  Ktlch.  86. 

(m)  Gilb.  Dis.  8.  See  further  as  to 
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Thb  term  'heriot'  is  supposed  to  be  derived  from  '  Here^  in 
Saxon^ ''  an  army/'  and  •*  Geat^  signifying  provision  («).  The 
service  is  a  badge  of  the  feudal  system^  and  may,  at  the  present 
day,  be  deemed  the  most,  if  not  the  only,  obnoxious  part  of 
copyhold  tenure,  but  the  existence  of  this  service  is  very  limited, 
and  it  attaches  partially  on  freehold  as  well  as  copyhold  estates ; 
such  freehold  estates,  however,  being,  for  the  most  part,  en- 
franchised copyholds  (6). 

This  service  has  been  stated  to  be  of  Danish  institution,  but 
the  Danish  heriot  would  seem  to  have  been  transmuted  into  a 
relief,  payable,  in  the  nature  of  a  double  rent,  by  the  heir,  on  the 
death  of  the  tenant,  and  to  be  the  relief  payable  by  freeholders 
in  the  present  day  (c). 

The  heriot  appears  to  have  been,  originally,  a  tribute  to  the 
lord,  of  the  horse  or  habiliments  of  the  deceased  tenant,  in  order 
that  the  militue  apparattts  might  continue  to  be  used  for  the 
purposes  of  national  defence  by  each  succeeding  tenant,  it  was 
natural,  therefore,  that  on  the  decline  of  military  tenure,  tlie 
heriot  should  be  commuted  for  a  payment  in  money,  or  for  the 
tenant's  best  live  or  dead  chattel.  But  it  should  &eem  that  the 
payment  in  money  was  usual  in  the  time  of  Henry  the 
second  (d),  and  of  John  (e),  and  in  Normandy  before  the  con- 
quest {/) ;  and  that  tlie  heriot  of  the  villein  or  husbandman, 
was  more  usually  the  best  beast. 

According  to  some  writers  the  heriot  of  the  best  beast  b 

reliefs,  and  the  distinctioa  between  J.  Best,  in  Garland  v.  JekylL 

proper  reliefs,  and  improper  reliefs,  (6)  2  Bl.  Com.  424. 

post.  2   Vol.  tit.  *  Court   Baron  (c)  lb.  423. 

(Services  due  from  freehold  tenants).'  (d)  Glanv.  lib.  8.  e.  4.  f.  143-4. 

Vide  also  Co.  Lit.  85  a.  n.  (1 ).  ed.  I78O.    Lord  Littleton's  Hist.  H. 

(/7)-Willes  194,  contrary  to  Lord  2.  b.  2.  p.  100.  n.    Vol.  3.  p.  325, 

Coke's  dc%mtion,  Co.  Lit.   185.  b.  330.  2  Watk.  on  Cop.  i28. 

that 'Here' signified /or(f  and' G<?a/'  (e)  Mag.  Cart.  Reg.  Johan.  cap. 

beste;   u  e.  the  lord's  beste.    See  2.  ap.  Blackst     2  Watk.  on  Cop. 

also  as   to  the    origin  of  this  ser-  128. 

▼ice,  Co.  Cop.  s.  24.   2  Bl.  Com.  97,  (/*)  Graund.  Const,  de  Norm.  c. 

423-4.  Nels.  Lex  Man.  113.  2  Watk.  34.  f.  56.  b.  2  Watk.  on  Cop.  12ft 
on  Cop.  127-8.    Ante,  p.  52,  per  C. 
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not^  in  all  cases^  a  commutation  or  substitution  for  the  mili- 
tary heriot,  but  was  originally  rendered  by  the  villein  or 
husbandman  for  the  purposes  of  agriculture,  in  analogy  to  the 
warlike  heriot  on  the  death  of  a  military  tenant ;  and  this  by 
the  indulgence  of  the  lord,  who  was  the  absolute  owner  of  all  the 
goods  and  chattels  of  the  pure  villein  (a).  And  in  the  opinion 
of  others  (b),  the  heriot  was  a  voluntary  or  gratuitous  bequest 
of  the  tenant,  but  the  better  opinion  is  that  there  are  instances, 
in  ancient  times,  of  bequests  of  heriots  to  the  lord  (c),  yet  that 
they  were  the  lord's  legal  right,  and  were  so  considered  even 
in  the  time  of  king  Canute  (d). 

A  different  custom  became  established  in  different  manors, 
and  accordingly  we  find  that,  in  some  manors,  it  is  customary 
to  render  to  the  lord  the  best  animal  of  which  the  tenant  dies 
possessed  ;  and,  in  others,  the  second  best  beast ;  and  again,  in 
others,  the  only  beast,  if  but  one,  or  if  the  tenant  has  no  beast, 
then  to  pay  a  fixed  sum  in  lieu  of  heriot  (e) ;  and  in  others,  to 
render  the  best  beast  or  good,  or  to  pay  a  sum  certain  at  the 
election  of  the  lord ;  and  again,  in  other  manors,  the  lord  is 
entitled  to  the  best  beast,  if  the  tenant  die  possessed  of  a  beast, 
otherwise  the^  best  dead  good  (/\  or  a  sum  certain  (g). 


Heriot  Service. — The  heriot  service  being  a  reservatioD 

by  the  lord  upon  his  feudal  donation,  and  arising  from  the 

tenure  between  the  lord  and  tenant,  is  in  the  nature  of  a  rent  (h), 

which  lies  in  render,  and  the  remedy  was  therefore  originally 

'  by  distress  (t). 

(a)  2  Bl.  Com.  07>  423.  2  Watk.  viock,  and  the  manor  of  Berkeley  and 

on  Cop.  128.  Thornbury,  Oloa.  2  Watk.  on  Cop* 

(6)  Bract.  L  2.  c.  36.  a.  9.  f.  86.  a.  144.  n.  (o.) 

Pleta.  1.  3.  c.  18.  f.212.  Britt.  c.  69.  (jg)  2  Watk.  144.  n.  (p.) 

f.  178.  a.  (493.)  (A)  2  Saund.  166,  in  Lafyw  r. 

(c)  2  Watk.  on  Cop.  130,  Carne. 

(d)  lb.  (i)  Kitch.  262^.  3  Bl.  Com.  15. 

(e)  Grifin  v.  Blandford,    Cowp.  Bro.  Abr.  tit. '  Hariota/  pL  2,  6,  ^. 
62.  2  Watk.  on  Cop.  167^ 

(/)  Customs  of  the  manor  of  I>y< 
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And  this  distress  may  be  of  any  goods  on  the  land,  although 
the  property  of  a  stranger  (a). 

A  distress  for  heriot  service  is  within  the  statues  of  7  Hen.  8, 
c  4.  21  Hen.  8.  c.  19.  and  11  Geo.  2.  c*  19.  as  to  costs  (b). 
But  an  avowry  for  such  distress  is  not  within  the  statute  of 
limitation  of  32  Hen.  8.  c.  2,  a  heriot  being  a  casual  service  (c). 

Mr.  AVatkins  observes  (d)  that,  '^  according  to  the  old  law,, 
it  is  said  he  [[the  lord]]  could  not  distrain  after  the  termt  on 
which  the  heriot  was  reserved,  ended :  yet  qtuere,  whether  this 
be  not  helped  by  the  statute  of  Anne  \^S  Anne  c  14.  s.  6  &  7^ 
as  a  heriot  service  is  a  rent ;  and  a  rent  need  not  be  annual 
[[Co.  Lit.  47  a.  1  Vent.  91,  Lion  v.  CareuP^r  But  it  would 
seem  that  the  power  of  distress  for  rent  in  arrear,  after  the 
determination  of  the  particular  term,  under  the  stat.  of  Anne, 
extends  only  to  common  law  leases (^). 

It  was  formerly  doubted  whether  the  lord  might  seise  the 
heriot  service  (y*)  ;  it  would,  however,  seem  to  be  established. 


(fl)  Major  V.  Brandwood,  Cro. 
Car.  260.  S.  C.  W.  Jones,  300.  Bro. 
tit.  '  Hariots,'  pi.  6.  Osbom  ▼.  ^^11^- 
ard  or  Sttire,  3  Mod.  231 .  S.  C.  2 
Lutw.  1366.  S.  C.  3  Salk.  1 81 .  Thorne 
V.  Tyler,  Mar.  165.  Lex.  Man.  120, 
App.  90;  but  see  per  Anderson  in 
Goosey  v.  Pot,  Ow.  146. 

(fi)  Haselip  v.  CkapUn,  Cro.  Eliz. 
257-8, 329.  Mackworth  r.  Shipward, 
Cro.  Jac.  28.  Loyd  v.  Winion,  2  Wils. 
28.  8.  C.  Barnes  C.  P.  148.  2  Watk. 
on  Cop.  168. 

(c)  2  Inst.  95-6.  Bevits  case,  4 
Co.  8.  Ante,  p.  100.  n.  (c.)  See  as 
to  distinction  between  entire  services 
annual,  as  suit,  &c.,  and  not  annual, 
asberiot,  &c.  Bruerion's  case,  6  Co.  1 . 

(d)  2  ViA.  on  Cop.  168.  And  see 
Inchiquin  v.  BurreU,  3  Ridgw.  P. 
C.  426,  wbere  Yelverton,  C.  B.,  no« 
ticed  that  the  judges  were  equally 
divided  in  Osbom  &  Stefoard,  3  Mod. 
230,  on  the  question  whether  the 


beast  of  any  person  on  the  land  could 
be  distrained  ior  a  heriot  afiter  the 
expiration  of  the  term,  and  that  the 
case  occurred  in  4  Jac.  2.  when  pro- 
bably the  strict  feudal  notions  had 
not  left  the  minds  of  the  judges  who 
pesided;  and,  in  contrasting  the 
case  of  a  heriot  with  that  of  a  mere 
covenant  to  pay  a  fine  at  the  expira* 
tion  of  a  demise,  his  lordship  ob* 
served,  that ''  the  heriot  is  a  retribu* 
tion  for  the  thing  granted,  and  ac- 
cording to  the  authority  of  Drake  Sc 
Munday,  QCro.  Car.  207,]  it  would 
go  to  the  heir  as  one  of  the  fruits  of 
tenure,  and,  therefore,  must  be  con- 
sidered,  though  not  payable  till  the 
end  of  the  term,  as  issuing  out  of  the 
thing  granted." 

(e)  See  Webb  v.  Jiggs,  4  Mau.  & 
Selw.  120.  See  also  BenneVs  case^  2 
Str.  787.  Ante,  p.  438.  n.  (i). 

(/)  8  H.  7.  f.  10.  Bro.  tit.  Hari^ 
ots,  pi.  T.    Kitch.  263.     Keilw.  82. 
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that  when  the  tenure  is  by  the  best  beast,  the  service  lies  in 
prender,  as  well  as  render,  and  that  the  lord  noay  sdse  as  in 
the  case  of  heriot  custom  (a),  because  the  choice  of  the  best 
beast  IS  in  the  lord^  and  not  in  the  tenant^  and  that  choice  is  to 
be  determined  by  sdsure ;  but  that  if  the  tenure  is  by  the  rent 
of  a  hen  or  capon,  or  the  like,  the  lord's  only  remedy  is  by  dis- 
tress (V). 

It  is  also  settled  that  the  seisure  for  heriot  service  may  be 
either  within  or  without  the  limits  of  the  numor  (c). 

In  avowing  for  heriot  service,  the  exact  nature  of  the  heriot, 
whether  the  best  beast  or  other  tiling,  must  be  set  forth  (d) ; 
but  where  in  replevin,  the  heriot  had  been  eloigned,  and  the 
defendant  made  conusance  as  bailiff  to  the  lord,  it  was  adjudged 
on  demurrer,  that  it  was  not  necessary  to  set  forth  the  nature 
of  the  heriot,  or  the  value  thereof,  for  that  might  not  be  known 
to  the  defendant,  and  the  plaintiff  had  done  wrong  by  his  aloign- 
](nent  (e). 

When  the  original  grant  is  lost,  the  lord  must  prescribe. 


Doct.  &  Stad.  76.  Greskam  y.  GainS" 
ford,  Bendl.  18.  WiUon  ▼.  JVise  or 
Fyn,  lb.  S9.  a.  pi.  154.  8.  C.  Mo. 
16.  2  Nels.  Abr.  d31.  pi.  L  But  see 
Co.  Cop.  8.  31.  Tr.  44.  Woodland  v. 
Mantel,  Row.  95^.  16  H.  7*  f.  5. 
Fits.  tit.  Horiott,  2  Bro.  tit.  Harlots, 
2.  Odiam  ▼.  Smiih,  Cro.  Eliz.  589. 
S.  C.  {Bodyam  v.  Snulh)  Gonldsb. 
191.  1  And.  288-9.  8.  C.  Mo. 
540.  Parker  v.  Gage,  1  Show.  81. 
Edwards  Sc  another  v.  Moseley  8c  an^ 
ofAtfT,  Willes  192.   Gilb.  Dis.  9. 

(a)  Kitch.  263,  lb.  266,  cites  27 
Ass.  24.  8  H.  7-  f.  10.  Bro.  tit.  Ha- 
rioto,  6,  1 1.  Sir  John  Peter  v.  Knoll, 
Cro.  EHs.  82.  Hungerford  v.  Havi^ 
land,  3  Bulst.  325.  Major  y.  Brand- 
ffood,  Oshom  y.  Steward,  ubi.  sup. 
8up.  n.  (f.) 

{b)  Gilb.  Dis.  10,  11.  Woodland 
y.  Mantel,  sup.  It  was  resolved 
in  Odiham  &  Smilh,  Cro.  Kliz.  590, 


that  if  a  tenant  hold  by  the  render 
annually  of  an  0£,  it  is  in  the  elec- 
tion of  the  tenant  whatoxhewill  yield. 

(c)  Kitch.  263^.  2  Inst.  132.  3 
Bl.  Com.  15.  Dr.  &  Stud.  128. 
Woodland  V.  Mantel,  Parker  y.  Gage, 
sup.  Austin  y.  Bennet,  1  Salk.  356. 
See  3  ib.  333.  2  Saund.  168  a.  n. 
But  see  KeQw.  82.  a.  pL  2.  84.b.  pi. 
8.  And  it  is  certain  that  one  cannot 
distrain  for  heriot  senrioe  out  of  the 
manor.  Austin  y.  Bennet,  sup. 

(d)  Shaw  y.  Taller,  Hob.  !?& 
8.  C.  Hut  4, 5.  And  see  Parkin  & 
RadcUffe,  1  Bos.  &  Pul.  282,  393. 
Post. '  Heriot  Custom.' 

(e)  Major y,Brandwood,CTo.Car. 
260,  (cites  Dicker  y.  Higgens,  Tr. 
18  £liz.  Rot.  506.  Anon.  Tr.  13 
Jac.  Hot.  1148.)  8.  C.  W.  Jones 
300.  Lex  Man.  117»  118.  See  Air- 
ther  OS  to  Ayowry  for  heriot,  Sta- 
tham  tH.  Ayoime.  Kitch.  2dlS. 
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wfaich  prescription  necessarily  presumes  an  ancient  grant  in  fee 
ample  (a). 

And  the  heriot  service  being  due  Iijr  resenration^  shall  go 
with  the  reversion  to  the  heir  or  grantee,  and  shall  follow  the 
geignior|r  if  the  grant  be  in  fee  (6). 

It  is  said  to  be  due  on  the  death  of  a  tenant  in  fee  simple 
only  (c),  but  I  shall  presently  show  that  this  is  open  to  doubt» 
where  heriotsble  lands  of  ancient  tenure  are  eonveyed  to  one  for 
life,  with  remainder  to  another  for  life,  with  remainder  over  in 
fee,  for  there  the  particular  tenant  shall  hold  of  the  superior 
lord,  and  not  of  him  who  made  the  grant  (d) ;  and  clearly  a 
heriot  may  be  reserved  on  a  lease  for  Ufe,  or  on  the  death  of 
every  particular  tenant  whether  for  life  or  years  (e),  or  even  at 

waic/> 

Some  of  the  books  treat  of  heriots  by  reservation  on  deeds, 
as  distinguishable  from  heriot  service,  and  state  as  a  ground 
for  this  distinction,  that  the  heriot  service  is  a  heriot  arising 
from  tenure,  and  the  former  not  so ;  but  if  on  a  grant  at  thi^ 
day  of  freehold  lands,  a  heriot  should  be  reserved,  and  to  which 
there  can  be  no  objection  I  conceive  (jg)^  it  would  clearly  be 
a  heriot  arising  from  tenure,  though  not  from  ancient  tenure, 
to  which  heriot  service,  strictly  speaking,  is  referrible;  and 


(fl)  Kitch.  262-3.  3  Salk.  332. 
.2  Watk.  on  Cop.  134-5. 

(b)  Bishop  of  Glocesler  v.  Wood, 
Win.  46,  57.  2  Watk  on  Cop.  133- 
4. 

(c)' Kitch.  262-3>  sajs^  that  to 
have  a  heriot  after  the  death  of  tenant 
for  li£e  or  years,  is  heriot  custom,  and 
that  heriot  service  is  after  the  death 
of  tenant  in  fee,  cites  14  H.  4.  f.  5. 
8  H.  7.  f.  11.  21  H.  7.  f.  13  &  16. 
So  (he  adds),,  a  heriot  upon  every 
surrender,  or  every  alienation,  is  he* 
riot  custom,  cites  3  H.  6.  Tit.  8.  B. 
And  see  Kitch.  265-6.  Bro.  tit.  Ha- 
riots  5.  Lex  Cust.  23& 


(d)  Bro.  Ten.  21.  Dy.  362.  b.  pK 
19.  2  Inst.  505.  Co.  Lit.  21.  b.  98.  b. 
fVebbe  &  Potter,  Godb.  18. 

(0  Kitch.  262-3.  Keilw.  84  a.  & 
b.  3  Salk.  332.  Lion  r.  Cara»,  0#. 
born  V.  Steward  or  Sture,  ubi  sup. 
Ingram  v.  Tothill,  1  Mod.  1^16. 
S.  C.  2  Mod.  93,  281.  S.  C.  1  Vent. 
314.  2  Lev.  210.  3  Keb.  785.  Lex 
Man.  118,119. 

(/)  2  BuUt.  196,  in  Hix  v.  Gar^ 
diner,  2  Watk.  on  Cop.  146. 

(g)  Lion  V.  Carew,  Osborn  v. 
Steward  or  Siurc,  sup. 

This  has  frequently  been  called 
Suit  Heriot. 
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tliere  is  a  dbtinction  in  the  remedy  for  heriots  payable  by  free- 
holders  to  lords  of  manors,  under  ancient  grants,  and  denomi- 
nated beriot  service,  and  for  heriots  reserved  by  deed,  since  the 
Stat,  of  quia  etjqotares.  The  former  we  have  seen  lie  in  pren- 
der,  as  well  as  in  render,  and  may  be  taken  even  out  of  the 
manor,  and  where  a  tenant  in  fee,  holding  by  beriot  service,  dies, 
the  tenure  remains  at  the  time  of  the  seisure  of  the  beriot  (a)  ; 
but  a  beriot  reserved  on  lease,  or  suU  heriot,  partakes 
strictly  of  the  nature  of  rent,  so  that  the  lord  cannot  seise,  but 
must  either  distrain  upon  the  land,  or  bring  an  action  for  non- 
payment (V) ;  and  suit  beriot  cannot  be  made  payable  after  the 
determination  of  the  term,  any  more  than  rent  (c). 

As  a  reservation  of  a  beriot  is  to  be  construed  strictly,  the 
beriot  would  not  be  payable  by  an  asirignee,  unless  so  particu* 
larly  expressed  in  the  deed  (ji). 

Again,  as  the  remedy  for  suit  beriot  b  distress  or  action,  it 
follows  that  separate  distresses  must  be  made  for  each  separate 
beriot  reserved,  as  in  the  case  of  a  distress  for  rent  (e). 

It  was  stated  arguendo  in  a  case  where  there  was  a  dis- 
junctive reservation  of  a  best  beast  or  51.  for  a  beriot,  at  the 
election  of  the  lessor,  that  the  lessor  might  distrain  without  first 
declaring  his  election,  but  that  the  bailiff  could  not,  for  that 
he  could  not  justify  for  an  arbitrable  thing,  in  avowry,  without 
express  command  (y*) ;  but  on  the  latter  point  nothing  appears 
to  have  been  said  by  the  court  (jg),  and  as  to  the  former,  I  ap- 
prehend that  the  lessor  would  have  made  his  election  by  the  act 
of  distraining  (A). 

(a)  Ingram  v.  TolhUl,  Osbom  ▼.  (e)  Rogers  v,  Birhnire,  Rep.  temp. 

Steward  or  Siure,  ubi  sup.    Keilw.  Hardw.  247-  S.  C.  2  Stra.  1040. 

84.  b. ;  and  see  2  Nels.  Abr.  931-2.  (/)  Beare  v.  Hodges,  HetL  12, 

(i)  Parker  v.  Gage,  1  Sho.  8h  16.  S.  C.  Litt  Rep.  33. 

Oilb.  Dis.  11.   Edwards  &  another  v.  (g)  14  Vin.  p.  299.  pi.  9.  '  He- 

Mosdey  &  another,  Willes  192.  riot' 

(c)  Oshom  &  Steward  or  Slure,  (h)  See  2  Vol.  Watk.  on  Cop.  144. 

8up«  Vide  also  Hob.  207«  in  Cranky  t* 

(i)  Scory  V.  Randall,  Cro.  Car.  Kingswell,  which  appears  to  be  S.  C. 

313.  S.C.  Hetl.  57-  Osbom  8c  Stew^  as   Crawley  &  Kingsmill,  ante,  pp. 

ard  or  Sture,  Ingram  &  TothUl,  sup.  430,  431. 
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All  entire  services^  such,  for  instance,  as  to  render  an  entire 
chattel  upon  the  death  of  a  tenant,  shall  be  multiplied  by  alien* 
ation  of  any  part  of  the  tenancy  (a)  :  but  Mr.  Watkins  was  of 
opinion  (b),  that  the  heriot  service  could  not  be  multiplied  in 
prejudice  of  the  donee  or  grantee  in  fee,  unless  he  parted  with 
his  whole  estate,  as  the  person  to  whom  he  should  grant  an 
estate  for  life,  or  years,  or  in  tail,  would  hold  of  him  and  not 
of  the  lord  ;  but  that  on  a  grant  by  the  tenant  in  fee  to  A.  for 
life  or  in  tail,  with  remainder  over  in  fee,  there  a  heriot  would 
be  due  on  the  death  of  A*  as  he  would  hold  of  the  lord  (c)  ; 
and  this,  as  the  whole  fee  passes  by  the  grant,  is  perfectly  re* 
condlable  with  settled  principles,  for  when  particular  estates 
are  created  by  the  tenant  in  fee,  and  the  whole  fee  is  not 
parted  with,  he  himself  remains  the  lord's  tenant,  and  a  heriot 
would  be  due  on  his  death  (d). 

But  Mr.  Watkins  in  another  part  (e)  observes,  tiiat  if  a 
person  seised  in  fee  of  freehold  lands,  (by  which  must  be  meant 
freehold  lands  subject  to  heriot  service  by  ancient  tenure,) 
grant  to  A.  for  life,  with  remainder  to  B.  for  life,  with  remain- 
der to  C  for  life,  with  remainder  to  D.  in  fee;  A.  B.  C  and 
D.  shall  hold  of  the  lord,  as  the  whole  fee  is  disposed  of;  but 
that  as  the  particular  interest  granted  to  A.,  and  the  several 
remainders  limited  to  B.  C.  and  Z).,  form  together  but  one 
estate  {/),  it  should  seem  to  follow  that  A.  B.  C.  and  Z).  form 
but  one  tenant  to  the  lord,  and  consequently  that  but  one 
heriot  can  be  due,  and  that  on  the  decease  of  the  survivor  of 
them  {g).  But  that  if  either  alien  his  portion,  it  should  seem 
also  that  an  heriot  would  be  due  on  the  alienation  of  each ;  as 
the  respective  alienors  would  cease  to  be  tenants  by  their  own 

(a)  Co.  Lit  B.  222-3.    Bmerton's  2  Inst.  505.    Co.  Lit.  2L  b.    Webbe 

case,  6  Co.  L     Talbot s  case,  8  Co.  &  Poller,  Godb.  18.   See  S.  C.  Owen 

105.  1  Keb.  357.  in  Baker  v.  Beris^  26. 

ford.  (d)  2  Vol.  Watk.  on  Cop.  135. 

{b)  2  Vol.  on  Cop.  135-6;  and  (e)  Pp.  149, 150. 

see  Co.  Lit.  s.  19,  215.  Perk.  s.  637-  (/)  Co.  Lit.  143.  a. 

(c)  2  Vol.  Watk.  on  Cop.  136.  (g)  Cites  Keilw.  83.  b.  84.  a.  pi.  7 

Bro.  Tenures,  21  •  Dy.  362.  b.  pi.  19.  &  8,  and  adds  Quaere  de  hoc  ? 
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9ct,  and  the  respective  alienees  would  be  in  of  a  new  estate. 
It,  however,  appears  to  me  that,  in  such  a  case.  A*  B.  C.  and  D. 
could  not  be  considered  as  one  tenant,  but  that  each  of  them 
holding  of  the  lord  paramount,  and  not  of  the  grantor,  a  heriot 
would  be  due  on  the  death  of  each. 

Again,  Mr.  Watkins  distinguishes  between  persons  taking 
by  the  act  qf  law,  as  the  husband  in  respect  of  his  curtesy  and 
the  wife  of  her  dower,  and  by  the  act  qf  the  p€Brty,  as  the 
grantee  for  life,  or  years,  or  in  tail,  the  heriot  being  due  in 
the  former  case,  but  not  in  the  latter,  as  it  can  only  be  claimed 
on  the  death  of  the  person  who  is  tenant  to  the  lord  (a) :  and 
as  the  widow,  except  she  take  the  whole  estate,  is  tenant  to 
the  heir  (A),  no  heriot,  he  observes,  would  be  due  on  her  death ;. 
but  these  distinctions  are  inapplicable  to  copyholds,  not  only  as 
being  confined  to  heriot  service,  but  also  because  the  copy- 
holder in  every  case  holds  immediately  of  the  lord  (c). 


Heriot  Custom.  With  the  exceptbn  of  heriot  service, 
of  which  I  have  already  taken  some  notice,  the  only  heriot  recog^ 
nised  by  the  ancient  law  of  this  kingdom,  since  feuds  became 
hereditary,  and  since  copyholders  ceased  to  be  mere  tenants  at 
will,  is  that  which  is  usually  denominated  heriot  custom,  and 
which  is  due  by  virtue  of  an  immemorial  usage  from  every 
tenant  of  the  particular  manor  {d),  more  frequently  on  the 
death  of  the  tenant  {e\  but  sometimes  on  alienation  also,  or 
on  alienation  only  {/)• 

(a)  2  VoL  Watk.  on  Cop.  136-7*-  memory  would  not  be  binding.    Co. 

8;  but  see  Keilw.  84.  b.    14  Vin.  Cop.  $.  31.   Tr.  46.  2  BI.  Com.  424. 

296.  (f )  A  custom  that  the  lord  should 

{h)  2  Vol.  Watk.  137>  cites  Bro.  have  the  best  beast  of  eirery  /xr«« 

Ten.  84.  Watk.  on  Desc.  83.  dying  within  his  manor>  woold  be 

(c)  See  further  as  to  heriot  ser«  void  as  to  stmngem.  Parker  ScCmt* 
vice,  post  tit.  Heriot  Custom.  bleford,  Cro.  £lis.  7^- 

(d)  Co.  Cop.  s.  24.  Tr.  24-5.  (/)  Kitdi.  266.  Hil.  8  Hen.  a 
And  see  Kitch.  262,  265,  and  the  fol.  10.  a.  &h.  pi.  3.  Bro.  tit.  Ha* 
«a8es  there  cited  from  the  year  books,  riots  8.  2  Watk.  on  Cop.  133.  Wkc- 
A  composition  made  within  time  of  ther  a  custom  for  th«  inoomiiig  copy* 
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In  a  note  to  the  second  edition  of  Watkins  on  Cop.  (a)^  a 
doubt  is  expressed  ivhether  a  custom  to  have  a  heriot  on  alien- 
ation is  supportable,  in  as  much  as  the  heriot  ?ras  given  to  the 
lord  when  the  person  who  had  it  could  no  long^  use  it^  but  that^ 
under  the  custom  in  question,  it  would  seem  to  be  taken  awajr 
from  the  person  who  ought  to  hare  it  for  the  purpose  of 
defence  or  agriculture.  It  is  probable^  however,  that  the 
custom  would  be  deemed  to  be  good,  as  the  heriot  on  aliena- 
tion is  in  the  nature  of  a  fine  (&). 

This  species  of  heriot  is  due  in  respect  of  copyhcrid  as  weH  as 
freehold  lands,  and  is  said  to  lie  in  prender  only,  and  not  in 
render,  therefore  the  lord  cannot  distrain  for  it  (c),  except,  as 
it  should  seem,  by  special  custom  (</)• 

Heriot  custom  may  also  be  due  on  the  death  or  alienation  of 
a  copyholder  for  life  or  years,  as  well  as  of  a  tenant  in  fee 
simple ;  and  although  in  freehdkl  cases,  when  particular  estates 
are  carved  out  by  a  person  seised  in  fee,  and  the  whole  fee 
di£f>osed  of,  it  has  been  doubted  whether  more  than  one  heriot 
is  due,  (particularly  if  it  be  heriot  service,)  and  that  on  the 
death  of  the  survivor  ^  the  particular  tenants  and  remainder* 
man  {e) ;  yet  in  copyhold  cases,  as  each  particular  tenant  hold^ 
immediately  of  the  lord,  a  heriot  must  be  due  on  the  death  of 
such  tenant,  whetlier  or  not  the  whole  fee  is  disposed  of  by  the 
surrender  or  will  under  which  he  derives  his  title. 

Mr.  Watkins  in  treating  of  heriots  due  by  custom  on  tdien^ 
aiion,  makes  the  same  distinction  between  the  creation  of  a  patv 
ticular  interest,  and  the  disposition  of  the  whole  fee  simple,  as 
in  the  case  of  heriot  service  (/),  and  therefore  assmnes  that  the 
heriot  would  not  be  due  on  the  grant  of  a  less  estate  than  a  fee 

ludder  to  pay  a  sum  to  be  aasessed  b]r  13  E.  3.  Bn>.  tit.  HarioU,  St,  6,  %  9. 

the  Lomsge,  in  the  nmne  of  a  herioi,  GUb.  Dis.  10.    3  Bl.  Com.  \b. 

be  good  or  not>  see  Parkin  v.  Rad^  (d)  Hungerford  v.   Haviland,  3 

eUffe,  1  Bos.  &  Pul.  282.  Bulst.  324-5.    S.  C.  IT.  Jonei,  133. 

(a)  P.  145.  S.  C.  2  Roll.  Rep.  370. 

(6)  Gilb.  Ten.  50.  lb.  N.  32.  (e)  Ante,  p.  44a 

(c)  Kitch.  263, 266-7.  38  Ed.  3.  (/)  2  Watk.   on   Cop.    156-7. 

foL7.    37AS8.24.    8Hcn.  7.  f.  10.  Ante,  p.  443. 
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simple,  such  grant  not  bein^  a  change  of  tenancy  with  respect 
to  the  lord :  this  is  quite  dear,  I  conceive,  but  it  is  irrelevant  to 
copyhold  tenure  for  the  reason  just  assigned,  namely,  that  the 
copyholder  in  every  case  holds  immediately  of  the  lord,  so  that 
a  surrender  of  any  portion  of  his  interest  must  of  necessity 
create  a  change  of  tenancy. 

A  heriot  is  due  on  the  death  of  the  reversioner,  both  as  to 
freehold  and  copyhold  estates  {a),  for  he  is  equally  in  the  seisin 
as  a  person  entitled  in  possession  (A). 

And  by  custom  a  heriot  may  be  claimed  on  the  death  of  the 
head  of  a  body  politic  (c). 

The  heriot  is  due  on  the  decease  of  the  lord's  tenant,  and 
therefore  on  the  death  of  the  trustee,  and  not  of  the  cestuy  que 
trust  (d). 

And  a  heriot  is  not  due  on  the  death  of  a  person  having  only 
an  intereMe  termini,  for  instance  if  a  lease  be  made  to  two  for  99 
years,  if  three  persons  should  so  long  live,  to  commence  at  the 
expiration  of  an  existing  lease,  at  a  certain  rent,  and  rendering 
a  heriot  after  the  death  of  the  lessees,  or  either  of  them,  and 
one  of  the  lessees  for  99  years  die  before  the  expiration  of 
the  first  lease,  a  heriot  could  not  be  demanded,  as  there  would 
be  no  reversion  until  the  commencement  of  the  term,  and  for 
want  of  a  reversion,  the  reservation  could  not  take  effect  (e). 


(d)  Butler  v.  Archer,  Ow.  152. 
Br.  Hfiriots,  I.  Br.  ATOwrie,  142. 
Br.  Entre  Gong.  pL  20.  2  Watk.  on 
Cop.  149. 

(h)  Bro.  Escheat  6.  lb.  Waste  40. 
Dy.  127.  b.  pi.  5Q.  Gilb.  Ten.  88.  2 
Watk.  149.    Ante,  p.  168. 

(c)  Fit«.  Har.  7-  6  Ed.  4.  72.  b., 
Lon^s  case.  2  Watk.  on  Cop.  155, 
dtes  S.  C,  and  also  1  E.  2.  14  a. 
Fisker  81,  cites  Long's  case,  and  two 
instances  in  Oxford  University.  But 
ft  heriot  could  not  be  claimed  of  him 
without  a  custom  for  it.  32  £.  2. 
Fits.  Har.  7-  Kitch.  264. 


(d)  Trin.  CoU.  Camb.  v.  Bromne, 
1  Vem.  441.  1  Sir  W.  Bl.  141. 
Smarile  v.  Penhallow,  2  Lord  Rapn. 
1000.  S.  C.  1  Salk.189.  S.  C.  6 
Mod.  67.  3  Atk.  77.  in  Car  y.  EIU- 
son, 

(e)  Lion  v.  Caren,  1  Vent.  91. 
S.  C.  (Lanyon  v.  Came,)  2  Sannd. 
165.  S.  C.  (Langan  v.  Came,)  1 
Lev.  294  S.  C.  (L«ma/ y.  Cora,)  S 
Keb.  506,  572,  588,  677-  S.  C. 
(Hangon  &  Carve,)  Sid«  437-  Lex 
Cust.  242-3.  Lex.  Man.  110.  S 
Watk.  on  Cop.  I5a 
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It  would  seem  that  the  heriot,  in  case  of  disseisin^  will  be  due 
on  the  death  of  the  disseisee^  and  not  of  the  disseisor^  as  the 
former  continues  tenant  to  the  lord  by  right  (a),  unless  indeed 
the  entry  of  the  disseisee  or  his  heir  be  tolled  (b)  ;  but  it  is  to 
be  recollected  that  a  copyholder  cannot^  properly  speaking,  be 
disseised  (c),  and  that  the  entry  of  him  who  has  the  customary 
right,  is  not  tolled  by  descent  (d). 

A  heriot  will  be  due  on  the  death  of  the  surrenderor  of  copy* 
holds,  if  he  die  before  the  admission  of  the  surrenderee,  the 
latter  not  becoming  the  lord's  tenant  until  admittance  (e). 

As  joint-tenants  make  together  but  one  tenant  to  the  lord, 
and  a  heriot  being  payable  only  on  the  death  of  a  person  who 
dies  sdelf/  seised  {/),  no  heriot  is  due  until  the  death  of  the 
survivor  of  them  (g). 

And  the  law  is  the  same  with  respect  to  co-parceners,  as  they 
also  are  but  as  one  tenant  to  the  lord,  being  seised  per  mie 
et  per  taut  (h) :  And  I  apprehend  that  no  heriot  will  be  due  in 
respect  of  any  share  of  the  property,  so  long  as  the  privity  of 
estate  continues  between  surviving  coparceners  and  the  heir  or 
heirs  of  one  or  more  deceased  coparcener  (t)  ;  but  should  co* 


(a)  Co.  Cop.  s.  56.  Tr.  129. 

(6)  GUb.  Ten.  N.  24.  p.  372. 
Kitch.  263-4.  44  Ed.  3.  fol.  13.  7 
H.  4.  fol.  17.  Bro.  tit.  Hariots,  1. 
Norrice  v.  Norrice,  Mar.  23.  S.  C. 
(Norru  y.  Norru,)  2  Ball.  Abr.  He- 
riot^  2.  2  Watk.  on  Cop.  146-7- 

(c)  Ante,  pp.  93,  169,  416 ;  but 
see  2  Roll.  Abr.  Her.  2. 

(</)  Ante,  p.  59. 

(e)  Kitch.  265.  Mr.  Watkins,  in 
the  2nd  £d»  of  his  copyholder,  p.  147 
n.  (e),  makes  a  qu«  whether  if  the  sur- 
renderee die,  and  his  heir  be  admitted, 
(which  admission  would  relate  back 
to  the  date  of  the  surrender,)  the 
lord  could  claim  a  heriot  on  the  death 
of  the  surrenderee ;  and  adds  ^^  If  so 


the  lord  must  return  the  heriot  taken 
on  the  death  of  the  surrenderor." 

(/)  Butler  V.  Archer,  Ow.  153. 
Bro.  tit.  Hariots,  4  2  Watk.  on  Cop. 
147-8.  RamshawSc  Roboitom,  Duke's 
Char.  U.  by  Bridg.  135. 

(g)  Kitch.  264,  cites  24  £.  3.  3. 
19  R.  2.  5.  Fitz.  Har.  pL  3. 5.  Com. 
Dig.  Cop.  (K.  24.) 

{h)  3  Leo.  13.  ca.  30.  Lib.  Ass. 
210.  b.  Pasch.  34  £.  3.  pL  15.  2 
Bing.  2S6,  in  Garland  &  JekylL  As 
between  themselves  they  have  a  solie 
seisin,  but  as  to  other  persons  they 
have  a  joint  seisin.  2  Watk.  on  Cop. 
148-«.  Ante,  p.  364, 411. 

(0  Co.  Lit.  163.  b.  164.  a.  2  P. 
W.614. 
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parceners  take  adnussion  separatdy,  on  the  basis  of  a  contract 
for  a  partition,  then  it  may  admit  of  an  argument  that  the 
holding  would  be  converted  into  a  tenancy  in  commcm,  and  wo 
render  it  necessary  for  them  to  plead  their  respective  admissions 
as  nSw  grants,  and  not  allege  seisin  in  the  ancestor.  But  I 
indine  to  think  that  tlie  mere  act  of  admission,  in  whatever  form 
it  might  be  made  by  the  lord,  could  not  operate  as  a  severance 
of  the  kg^  tenancy  under  the  descent  (a). 

Tenants  in  common  are  solely  seised,  so  that  a  heriot  is  due 
to  the  lord  on  the  death  of  eadi  c^  them.  This  principle  has 
been  repeatedly  recognised  in  the  courts  of  law  (b),  and  was 
fully  established  by  the  decision  of  the  Court  of  King^s  Bendi 
in  Atiree  v.  Scutl  (c),  which  case  has  frequently  been  acted 
upon  as  an  authority  that,  even  after  undivided  shares  of  a  copy- 
hold estate  become  united  in  one  person,  the  several  shares  con- 
tinue,  in  contemplation  of  law,  as  distinct  copyholds,  as  well  for 
the  purpose  of  the  lord's  fines  and  services,  as  the  steward's  fees, 
where,  by  the  custom  of  the  manor,  a  separate  set  of  fees  is 
payaUe  in  respect  of  each  distinct  tenement  (d) ;  but  the  case 
of  Attree  and  Scutt^  as  for  as  relates  to  the  legal  effect  of  a  re- 
union of  the  several  undivided  shares  of  copyhold  property,  was 
overruted  by  the  Court  of  Common  Pleas  in  the  case  of  Oiur- 
landy.  J^hyll  &  atiotlicr  (e\  and  by  the  Court  of  Kfaig's  Bench, 
in  the  case  of  HoUoway  &  another  v.  Berkeley  (y ). 

The  case  of  Garland  &  Jekyll  was  an  action  of  assumpsit  for 
money  hadiuid  received,  broughit  by  the  l6rd  of  the  mtanor  of  WeeJu 
Park  HaU,  in  E&eex,  against  the  executors  of  Sir  T,  C.  Btm-^ 
bttry,  and  was  tried  at  the  sittings  after  Hilary  Term  1822, 
before  Dallas,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  a  cose  in  substance,  as  follows.  In  1735  Sawmel 
Wamet  died  sensed  of  two  copyhold  heriotaUe  tenements 
within  the  sud  manor,  the  one  containing  about  nine,  and  the 

{a)  AxtM,  p.  864.  {d)  And  see  1  Vul.  Ga.  &  Op. 

(6)  See  ftikte,  pp.  9t4, 419.  flil,233. 

(it)  6  CaA  461.    S.  G.  fi  Smith         (e)  2  Bfaig.  273. 
449.  if)  6  Barn.  &  Cress.  2.    8.  C.  9 

Dow.  &  By.  83. 
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other  about  ten  acres,  and  Catherine  Graham  (late  C  W.  spin- 
ster), Mary  W.,  Eleanor  W.,  and  Ann  W.,  his  four  daughters 
and  coheirs,  were,  at  a  court  in  October  1735,  admitted  sepor 
rateljf,  each  to  an  undivided  fourth  part  of  the  premises,  but  one 
fine  only  was  set  on  such  admission.     At  a  court  in  September 
1736  the  death  of  the  said  C  G.  was  presented ;  and  at  a  court 
in  September  1737  the  death  of  the  said  M.  W.  was  presented. 
At  a  court  in  November  1737  Kitty  the  wife  of  L.  Warren, 
Eleanora,  the  wife  of   W.  Bunbury,  Arm  Graham,  spinster, 
and  /•  EUiston,  an  infatit,  son  of  J.  E.,  and  S.  his  wife,  late 
S.  Graham,  spinster,  were  admitted,  at  their  own  desire,  as 
ienoMts  in  common,  to  the  undivided  fourth  share  late  of  the  said 
C  G.,  as  her  coheirs.    At  a  court  in  May  1738  K.  W.  sur- 
rendered to  the  use  of  her  wilL     And  at  a  court  in  January 
1743  the  death  of  the  said  J.E.,  the  infant  son,  was  presented, 
and  thereupon  the  said  E.  W.  and  A.  W.,  the  said  K.  the 
wife  of  L.  W.,  the  said  E.  the  wife  of  W.  B.,  and  the  said 
A.  G.  were  admitted  as  follows :  E.  W.  and  A.  W^  each  to  an 
undivided  third  part  of  a  third  part  of  the  fourth  part  of  which 
M.  W.,  their  sister,  died  seised ;  K.  W.,  E.  B.,  and  A.  G.,  each 
to  a  third  of  the  fourth  of  a  fourth,  which  </•  E.,  their  sister's  son, 
was  admitted  to  and  died  seised  of,  and  also  each  to  a  third  of  the 
fourth  of  which  M.  W.,  their  aunt,  died  seised,  to  hold  to  them 
respectively  and  their  respective  heirs  and  assigns  for  ever,  of 
the  lord,  &c.     And  at  the  same  court  E.  W.  and  A.  W.  sur- 
rendered to  the  use  of  their  respective  wills,   ^t  a  court  in 
February  1743  K.  W.  surrendered  to  the  use  of  her  will.     At 
a  court  hi  May  1762  the  death  of  E.  B.  was  presented.     And 
at  a  court  in  March  1 763  the  death  of  K.  W.  was  presented, 
leaving  Erasmus  W.,  her  only  son  and  heir.     At  a  court  in 
September  1763  A.  W.  was  admitted,  under  the  will  of  her 
fflster  E.  W.,  to  all  her  shares ;  and  at  the  same  court  the  said 
Erasmus  W.  was  admitted  to  the  shares  of  K.  W.  a&  her  only 
son  and  heir  and  devisee  under  her  will.     At  the  same  court  the 
said  T.  C  Btmbury  was  admitted  to  the  shares  of  E.  B.,  as  her 
only  son  and  heir.     At  a  court  in  June  1773  the  death  of 
A.  W.  was  presented ;  and  at  a  court  in  August  1773  the  said 
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parceners  take  admissioD  separatdy,  on  the  bam  -^      ^ibe  sttd 
lor  a  partition,  then  it  may  admit  of  an  ar/r;  ^  /    of  the  pre- 
holding  would  be  converted  into  a  tenancy  ;/'     ,,  as  one  of  the 
render  it  necessary  for  them  to  plead  thr  '}      a  third  part  of  a 
88  new  grants,  and  not  allege  seisir   .       admitted  in  January 
incline  to  thiidc  that  the  mereactof        ^r  ;  and  also  to  one  other 
it  might  be  made  by  the  lord,  cr        .,  she  was  admitted  in  Sep- 
of  the  legal  tenancy  under  th      ,i  her  sbter  E.  W.,  to  hoU  to 
Tenants  in  conmion  are     ^  ja  fee.     At  the  same  court  Am 
to  the  lord  on  the  death     ,den  Hanmer  (formerly  A.  Graham), 
been  repeatedly  recog*  ^^e  sharea,  and  in  like  manner,  as  one  of 
fiilly  established  by   .  and  at  the  same  court  the  said  £rfl««a  JF. 
m  Attree  v.  Sew^^^  admitted,  as  one  of  the  heirs  of  A.  W. 
upon  as  an  au*^^  ^^t  court  found  and  presented  by  the  homage 
h<^d  estate'  ^titorsof  ^i.  W.  paid  to  the  lord  10/.  10#.  as  a  com- 
tmue,  m  r    ^  the  heriots  due  on  her  death.     At  a  court  m 
the  pur   .  ;/778,  the  death  of  Ann  Hanmer  was  presented ;  and 
''^^^    ^rt  in  June  1780,  Job  Hammer,  one  of  the  sons  of  the 
V^T      J.  H.,  and  devisee  in  the  will  of  the  said  A.  W.,  his  late 
^^      .^   claimed   to  be  admitted  to  all  the  said   parts,  and 
^     ^   admitted    accordingly,    the  said    shares   amounting  ia 
^  whole  to  one-third  of  the  estate.     At  a  court  in  July,  1807| 
the  death  of  the  said  EroMiUM  W.  was  presented.    At  a  court 
in  June,  1809,  Henry  Warren  was  admitted,  as  youngest  soil 
and  heir,  to  all  the  undivided  parts  to  which  his  father  the  said 
Erasmus  W.  was  so  admitted,  subject  to  any  heriot  or  hmoti^ 
of  which  his  father  might  have  died  possessed,  or  to  a  compo- 
sition or  compositions  in  lieu  thereof.     And  at  a  court  in  Au- 
gust 1814,  the  homage  presented  the  death  of  the  siud  Job  M*, 
referring  to  his  admission  in  June  1780  to  divers  shares,  con- 
stituting one-third  of  the  estate,  leaving  Job  H.  Us  youngeit 
son  and  heir,  according  to  the  custom  of  the  said  manor,  and 
concluding  thus,  ''  but  whether  he  left  any  heriot  the  court  is 
not  informed." 

The  above  mentioned  entries  were  relied  upon,  as  constituting 
the  title  of  Sir  7.  C.  Btmbury. 

Other  entries  upon  the  court  roll  were  produced  as  evident 
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[eged  custom  for  the  lord^  upon  the  death  of  every 

t  of  any  heriotable  tenements^  to  take  for  heriots 

beasts  as   the  number  of  such   tenements 


^^    <- 


in  1821^  and  was  the  owner  of  divers 
V        ^  ^^  which  were  at  Barton  in  Suffolk.     The 

twenty-two  of  the  best  beasts  of  Sir  T.  C.  B,, 
^  .iid  sent  his  bailiff  to  Barton,  to  take  an  account 

jrses  of  Sir  T.  C.  B.,  and  the  groom  delivered  to  him 
.ames  of  twenty-five  horses  which  were  there^  and  of  others 
.  oich  were  at  Netvmarket.  By  agreement  between  the  plaintiff 
and  the  exeeutors  of  Sir  T,  C.  B.,  twenty-two  of  the  horses 
which  were  at Bartan,were  sold  at  TattersalPs.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintifi^  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C*  B.,  eiH 
titled  to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
how  many  ?  not  exceeding  fourteen  in  the  whole.  It  was  con- 
tended for  the  plaintiff,  that  he  was  entitled  to  twenty*two 
heriots,  upon  the  principle  established  in  Attree  &  Seutt,  that 
upon  the  division  of  property  into  several  estates^  the  distinct 
services  consequent  on  such  division  would  continue,  although 
the  property  should  be  afterwards  re-united ;  and  that,  as  far 
as  the  interest  of  the  lord  was  concerned,  the  estate  of  a  copar- 
cener stood  on  the  same  footing  as  that  of  a  tenant  in  conunon. 
The  particular  attention  of  the  Court  was  called  to  the  circum-^ 
stanoe  of  the  four  daughters  of  S.  W.  having  been  admitted  on 
their  own  prayer,  a»  tenants  in  common.  For  the  defend- 
ants it  was  urged,  that  a  custom  to  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap- 
peared^ which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  regard  to  estates  held  in  coparcenary, 
md  that  the  drcumstance  of  the  coparceners  having  been  ad- 
mitted severally,  was  not  important,  as  such  admission  did  not 
6perate  as  a  partition ;  and  that  the  result  of  the  entries  on  the 
rolls  was,  that  Sir  71  C  B.  died  seised  of  his  shares  by  descent, 
and  as  a  parcener; — but  it  was  admitted  that  under  the  devise 
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T.  C  Bunhury  was  admitted^  as  one  of  the  coheirs  of  the  said 
A.  W.,  to  an  undivided  third  part  of  a  fourth  part  of  the  pre- 
mises to  which  she  was  admitted  in  October  1735^  as  one  of  the 
daughters  and  coheirs  of  S.  W. ;  and  also  to  a  third  part  of  a 
third  of  a  fourth  part^  to  which  she  was  admitted  in  Januarj 
1743^  on  the  death  of  M.  W.,  her  sister  ;  and  also  to  one  odier 
third  part  of  a  fourth  part^  to  which  she  was  admitted  in  Sep- 
tember 1763^  under  the  will  of  her  sister  E.  W.,  to  hold  to 
him  the  said  T.  C.  Bunbury  in  fee.  At  the  same  court  Ann 
Hanmer,  the  wife  of  Walden  Hanmer  (formerly  A.  Graham), 
was  admitted  to  the  like  shares^  and  in  like  manner,  as  one  of 
the  heirs  of  A.  W. ;  and  at  the  same  couH  the  said  Erasmua  W. 
was  in  like  manner  admitted,  as  onto  of  the  heirs  of  A^  W. 
And  it  was  at  that  court  found  and  presented  by  the  h<miage, 
that  the  executors  of  A.  W.  paid  to  the  lord  10/.  10#.  as  a  com* 
position  for  the  heriots  due  on  her  death.  At  a  court  in 
October  1778,  the  death  of  Arm  Hanmer  was  presented ;  and 
at  a  court  in  June  1780,  Job  Hatumer,  one  of  the  sons  of  the 
said  A.  H.,  and  devisee  in  the  will  of  the  said  A^  W.,  his  late 
aunt,  claimed  to  be  admitted  to  all  the  said  parts,  and 
was  admitted  accordingly,  the  said  shares  amounting  in 
the  whole  to  one-third  of  the  estate.  At  a  court  in  Joly,  1807, 
the  death  of  the  said  Erasmus  W.  was  presented.  At  a  ^ourt 
in  June,  1809^  Henry  Warren  was  admitted,  as  youngest  aon 
and  heir,  to  all  the  undivided  parts  to  which  his  father  the  said 
Erasmus  W.^  was  so  admitted,  subject  to  any  heriot  or  hmotsi^ 
of  which  his  father  might  have  died  possessed,  or  to  a  coiapo- 
sition  or  compositions  in  lieu  thereof.  And  at  a  court  in  Au« 
gust  1614,  the  homage  presented  the  death  of  the  said  Jch  H., 
referiing  to  his  admission  in  June  1780  to  divers  shines,  con- 
stituting one-third  of  the  estate,  leaving  Job  H.  his  youngest 
son  and  heir,  according  to  the  custom  of  the  said  manor,  and 
concluding  thus,  *'  but  whether  he  left  any  heriot  the  court  is 
not  informed.** 

The  above  mentioned  entries  wef  e  relied  upon,  as  constituting 
the  title  of  Sir  T.  C.  Bunbury. 

Other  entries  upon  the  court  roll  were  produced  as  evidence 
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of  the  allied  costom  for  the  lord,  upon  the  death  of  every 
oopjhold  tenant  of  any  heriotable  tenements,  to  take  for  heriots 
90  many  of  his  beasts  as  the  number  of  such  tenements 
amomited  to. 

Sir  T.  C.  BwUmrtf  died  in  1821,  and  was  the  owner  of  dirers 
horses,  twenty-six  of  which  were  at  Barton  in  Stffolk.  The 
plaintiff  claimed  twenty-two  of  the  best  beasts  of  Sir  T.  C.  B,, 
as  heriots,  and  sent  his  bailiff  to  Barton,  to  take  an  account 
of  the  horses  of  Sir  T.  C.  B.,  and  the  groom  delivered  to  lum 
the  names  of  twenty-five  horses  which  were  there,  and  of  others 
which  were  at  Newmarket.  By  agreement  between  the  plaintiff 
and  the  exeeutors  of  Sir  T.  C.  B.,  twenty-two  of  the  horses 
which  were  at  Barton,Vfere  sold  at  TattersalPs.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C.  B.,  en- 
titled to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
how  many  ?  not  exceeding  fourteen  in  the  whole.  It  was  con- 
tended for  the  plaintiff  that  he  was  entitled  to  twenty*two 
heriots,  upon  the  principle  established  in  Attree  &  Seutt,  that 
upon  the  division  of  property  into  several  estates,  the  distinct 
services  consequent  on  such  division  would  continue,  although 
the  property  should  be  afterwards  re-united ;  and  that,  as  far 
as  the  inte^st  of  the  lord  was  concerned,  the  estate  ol  a  copar- 
cener stood  on  the  same  footing  as  that  of  a  tenant  in  common. 
The  particular  attention  of  the  Court  was  called  to  the  circum-, 
stance  of  the  four  daughters  of  S.  W.  having  been  admitted  on 
their  own  prayer,  as  tenants  in  common.  For  the  defend- 
ants it  was  urged,  that  a  custom  tp  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap» 
peared,  which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  regard  to.  estates  held  in  coparcenary, 
md  that  the  circumstance  of  the  coparceners  having  been  ad- 
mitted severidly,  was  not  important,  as  such  admission  did  not 
6perate  as  a  partition ;  and  that  the  result  of  tiie  entries  on  the 
rolls  was,  that  Sir  21  C.  B.  died  seised  of  Ms  shares  by  descent, 
and  as  a  parcener; — but  it  was  admitted  that  under  the  devise 
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by  E,  W.  to  A.  fV.,  A.  W.  took  her  sister^s  shares  as  a  pur* 
chaser,  and  hdd  them  in  comnMm  with  herself  and  the  other  co* 
parceners,  so  that  if  the  dictom  in  Attree  &  Scutt  werekw,  the 
heriots  might  be  doobled  by  the  devise,  and  two  might  be 
payable  at  the  death  of  A.  W.,  but  that  the  coparcenary  as  to 
the  rest  remraied  undisturbed,  and  that  Sir  T.  C.  B.  took  all 
the  shares  of  his  aunt,  as  a  parcener. 

Ch.  J.  Best,  m  giving  the  judgment  of  the  court,  observed 
that  an  the  shares  of  the  daughters  of  Samuel  Warner j  had 
descended  regularly  to  Sir  T.  C.  £.,  except  as  to  the  part  of 
£•  W*,  whidi  was  devised  by  her  to  A.  W.,  and  upon  the  death 
of  A.  W.,  without  issue,  passed  on  to  her  nieces,  and  that  as  to 
the  last  mentioned  one-fourth  share,  Erasmus  W,  and  Sir 
T.  C.  B.  were  coparceners,  but  holding  under  the  severance 
made  by  the  will  of  E.  W.,  so  that  if  Attree  &  Scutt  were 
good  law,  the  plidntiff  would  be  entitled  to  at  least  four  heriots, 
but  if  it  were  not  good  law,  then  only  to  two  heriots.  His 
Lordship  then  noticed  that  the  decision  in  the  case  of  Attree  & 
Scutt  seemed  to  have  been  founded  on  the  authority  of  the  case 
in  Fitzherberfs  Abridgment  (a)  which  appeared  to  him  not  to 
be  entitled  to  any  weight,  and  remarked  that  it  was  a  settled  rule, 
that  the  fines  and  other  claims  of  the  lord,  were  not  to  be  carried 
to  such  an  extent  as  to  work  the  disherison  of  the  copyholder, 
or,  in  other  words,  to  make  the  estate  what  the  civilians  call 
damnosa  Jusreditas.  His  Lordship  denied  the  authority  in 
Fitzh.  observing,  that  there  was  some  great  mistake  about  it, 
and  that  probably  it  was  the  decision  of  a  Judge  at  Ni^  Prius, 
—that  it  was  not  to  be  found  in  Brooke,  RoU^s  Abridg. 


(fl)  (Tit.  Heriots,  pi.  1.)  viz.  "  If 
my  tenant  who  holds  of  me  by  a  he- 
riot,  alien  parcel  of  his  land  to  an- 
other, eadi  of  them  is  chargeable  to 
me  with  a  heriot,  for  that  it  is 
entire;  and  if  the  tenant  purchase 
the  land  again,  yet,  if  I  were  seised 
of  the  heriot  by  another  man,  I  shall 
hare  of  him,  for  each  portion  a  he- 


riot" 

It  was  justly  observed  by  the  Court 
of  K.  B.,  in  the  case  of  Hoilommf  r. 
Berkdey,  post.  p.  466,  that  the  aatfao* 
rity  of  Fitzh.  was  the  caae,  not  of 
the  creation  of  a  tenancy  in  common, 
but  of  a  severance  of  the  estate  into 
distinct  parcels,  and  the  alienation  of 
one  of  those  paroek  to  others. 
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yiner,  or  Camyns ;  and  that  Kitchin  clearly  thought  it  was 
not  an  authority^  for  he  stopped  short  at  the  point  at  which  the 
court  in  the  present  case  stopped;  he  made  the  tenants  in 
common,  while  they  continued  in  common,  to  pay  several  he- 
riots,  but  went  no  further  (a). 


(a)  Ch.  J.  Best^  in  commenting  on 
Lord  EUenborough's  reliance  upon 
the  case  in  Fits,  in  giving  judgment 
in  the  case  of  AUree  &  Scuti,  far- 
ther observed,  "  Now  let  us  aee 
whether  there  is  any  deference  due  to 
the  authority  of  the  case  in  Fitzher" 
bert.  To  avoid  any  mistake  I  have 
copied  it  in  the  Norman  French, 
which  I  translate  thus :  '  If  my  te- 
nant who  holds  from  me  aliene  par- 
cels of  his  land  to  others,  every  one 
of  them  will  owe  to  me  an  heiiot,  be- 
cause the  heriot  is  entire ;  and  if  the 
same  tenant  purchases  back  again,  I 
shall  have  two  heriots  from  him.' — 
And  Fiizherhert  says  that  was  the 
opinion  of  Wyl  and  Shard;  Fitzher- 
bert  does  not  mean  to  refer  to  the 
year-books,  as  Lord  EUenborough 
supposes,  for  when  he  does,  he  not 
only  mentions  the  term  and  the  year 
of  the  reign  as  '  Hilary  43  £dw.  3>' 
but  he  puts  a  figure  to  denote  the 
number  of  the  case  in  the  year-book. 
Here  there  is  no  figure.  It  is  cer- 
tainly not  in  the  year-books  which 
have  come  down  to  us,  for  looking  at 
the  year-books  of  Edward  3,  they 
stop  at  the  30  Edw.  3.,  and  they  do 
not  begin  again  till  the  38th,  so  that 
there  is  no  year-book  for  the  34  Edw. 
3.  It  may  be  said  that  Fiizherhert 
was  possessed  of  an  edition  which  is 
not  accessible  to  us :  that  is  possible, 
but  we  have  looked  at  the  liher  Assi- 
zarum,  and  there  is  no  case  similar 


to  this.  The  next  thing  I  have  to 
advert  to  destroys  the  case  altoge* 
ther ;  it  is,  that  there  were  no  judges 
living  in  the  34  Edw.  3,  whose  names 
answer  to  Wyl  and  Shard.  The  only 
judges  I  can  find, — and  I  have  look- 
ed into  Dugdale,  who  has  given  us  a 
list  of  the  judges  of  the  Court  of 
Common  Pleas,  though  not  of  the 
judges  of  the  other  courts.  The 
only  two  judges  I  can  find  who  would 
answer  the  description  of  Wyl  and 
Shard,  are  Richard  De  Wylughhtf 
and  John  De  Sharden;  both  these 
were  dead  by  the  34  Edw.  3.  I  find 
by  the  Chronica  series,  that  there 
was  a  John  De  Wild,  who  was  Chief 
Baron  of  the  Exchequer  in  34  Edw. 
3.  If  he  was,  he  never  could  have 
sat  in  any  Court  of  Westminster^ 
Hall  with  John  De  Sharden,  a  judge 
of  the  Common  Pleas,  for  the  £z«' 
chequer  chamber,  in  which  the  Com- 
mon Pleas  and  Exchequer  judges 
meet,  did  not  then  exist." 

In  the  report  of  the  case  of  HoU 
loway  &  Berkeley,  to  which  I  am 
about  to  refer  the  reader,  the  ooun* 
sel  for  the  defendant  made  the  fol- 
lowing observation,  in  support  of  the 
accuracy  of  the  alleged  statement  in 
Fits.  Abr.,  viz*, ''  It  is  true  that  in 
the  printed  year-books  which  have 
come  down  to  us,  there  is  a  chasm 
from  the  30th  to  the  38th  Edw.  3, 
but  still  many  manuscript  notes  of 
cases    decided  in  the  interval  may 
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"  H*  (aid  die  Innied  Ciuef  Justice,  in  ooodusion  of  the 
jadgnBBk^  "lim  jarj  had  found  tliafc  tliere  was  a  custom  of 
this  kind  wisdm  das  manor,  and  it  had  beoi  put  to  us  to  say 
Ae  custom  was  good  or  not,  perhaps  we  might  haye 
ofmdEfioent  opinian.  It  is  not  necessary  to  say  what  our 
woold  hare  been.  There  is  no  custom  found  that  on  a 
the  nmhqpiied  heiiots  are  to  be  paid.  It  has  been  dis» 
m  qnestioQ  of  law,  and  we  are  to  say,  whether,  with* 
out  any  coslom  being  found,  it  is  the  necessary  legal  amse- 
qoenoe,  diat  when  an  estate  has  been  divided  and  again  re- 
mDOlBd^  all  the  heiiots  are  to  be  paid  after  the  re-union  of  the 
aeicnl  estates^  that  were  paid  whilst  it  was  divided  ;  we  say 
Aere  ia  w>  such  law,  no  such  doctrine.  Our  judgment  diere- 
fore,  is,  diat  ftro  heriols  only  are  payable,  notwithstanding  the 
tenancy  in  ^^«"WMin  diat  has  intervened  in  the  passage  of  this 
property  down  to  Sor  Ckmies  Brnmbmry,  and  we  are  of  opinion, 
diat  onty  two  heiiots  were  payable  on  die  death  of  Sir  Charles 


J.  "  The  verdict  must  be  entered  for  th< 
hmot^  158L  lis.,  and  die  judgment  ac 
afie  of  JETofibinay  &  another  V.  ^^Adfey 


«ad  vaAmUtj 


ia  tbe  jmiAMHia,  sad  tbe 

(vis.  fima  tht  10  to  tbe  18  Edw.  a 
iMdHm)8ia  extent  im  M&iAtke 
Imm-  Temq^  Kbmy.  In  Simikmm's 
Digta,  die  ctfiiest  pohlislMd,  aeve- 
iml  cnea  are  iteted  at  baviqg  been 
decided  in  the  interTal  between  tlie 
30aBd38£^.3;  aad  uider  tiUe 
Heriai  tbe  cite  in  dufNite  is  ilMiad. 
In  Com.  Shg.  tit.  Copyhold  (K.  19) 
the  wne  is  adopted.  Thai  as  to 
Kiiekim,  it  is  true  tbat  in  p.  264. 
[Ed.  16570  ^  cites  only  tbat  part 
ef  tlie  case  in  FiiMkerieti  which  is 


■lentionBd  in  2  Bing.  901;  bnt  in 
p.  966,  the  whole  case  ss  steted  by 
FiiMkerbert  and  Siaikam  is  adopted, 
aad  lefeicnce  is  made  to  the  latter 
book.  Lord  Coke,  in  steting  the  v^ 
solntiona  of  the  two  chirf  jostioes 
aad  the  Coort  of  Waids  in  Brmar^ 
iom's  case,  also  refieis  to  it ;  and  ia 
Talbot s  case  [8  Co.  206  J  he  ststes 
diat  it  was  dted  by  the  plaintiff's 
eoonsel.  It  ia  also  adopted  in  Scfvgff 
om  OmrU  Led,  157 ;  and  then  is 
not  in  any  one  of  theae  books  a 
donbt  suggested  as  to  the  aocniacy 
of  the  statement  in  FUn,,  or  the  pro- 
priety of  the  decision." 
(a)  6  Barn.  &  Cress.  8. 
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the  Court  of  King's  Bench  ako  over«ruled  the  authority  of 
Aitree  &  Scutt,  on  the  particular  point  under  consideration, 
although  it  left  the  case  in  Fitsh.  unimpeached,)  was  an  action 
of  trover  for  six  horses,  and  was  tried  at  the  Hampshire 
summer  assizes  1825,  in  which  a  verdict  was  found  for  the 
plaintiffs,  for  nominal  damages,  subject  to  the  opinion  of 
the  Court  of  B.  R.,  whether  the  defendant,  the  lord  of  the 
manor,  was  entitled  to  12  or  only  6  heriots,  in  respect  of 
certain  copyhold  tenements  whereof  G.  H.  A.  died  seised. 
The  counsel  for  the  plaintifis  relied  on  the  above  case  of 
Garland  &  JekyU,  and  the  counsel  for  the  defendant  on  that 
of  Aitree  &  ScutL-^Bayley  J.,  in  delivering  the  judgment  of 
the  court,  stated,  in  substance,  that  in  April  1812,  J,  A.  died 
seised  of  certain  copyholds  held  of  the  manor  of  Boskam,  whidi 
bad  been  formerly  six  tenements,  having  surrendered  them  to 
the  use  of  his  will,  and  having  devised  them  to  his  two  sons  G. 
H.  A.  and  J.  A.,  as  tenants  in  common,  in  fee.  That  in  Au- 
gust 1812  the  two  brothers  were  respectively  admitted  to  un- 
divided moieties,  and  in  February  1818  J.  A.  surrendered  his 
moiety  to  his  brother  O.  H.  A.,  who  was  admitted  thereto.  In 
1824  G.  H.  A.  died,  and  the  lord  seised  two  beasts,  in  respect 
to  each  of  the  six  copyholds,  and  for  the  seisure  of  six,  i.  e.  all 
but  one  on  each,  the  action  was  brought.  The  question  there- 
fore, was,  whether  upon  a  tenancy  in  common,  the  share  of 
each  tenement  constituted  (z  distinct  tenement,  or  whether, 
notwithstanding  the  distinct  estates  of  each  tenant  in  common, 
the  copyhold  rem£dned  an  entire  tenement.  That  the  custom 
(which  was  against  common  right,  and  to  be  construed  strictly,) 
gave  a  heriot  in  respect  of  each  tenement,  and  not  in  respect  of 
each  estate  in  a  copyhold  tenement  of  which  the  tenant  died 
s^sed.  The  learned  judge  then  adverted  to  lord  Cokeys  com- 
mentary on  the  2nd  Chap,  of  the  statute  of  qtda  emptores,  in 
illustration  of  the  distinction  which  the  law  contemplates  between 
nn  alienation  of  a  distinct  parcel  of  a  freehold  tenement,  and  the 
creation  of  a  tenancy  in  common  ;  and  from  which  he  deduced, 
that,  in  the  case  of  freehold  lands,  which  are  within  the  statute 
of  grwia  emptores,  the  creation  of  a  tenancy  in  common,  leaves 
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simple^  such  grant  not  bein^  a  change  of  tenancy  mth  respect 
to  the  lord :  this  is  quite  dear^  I  conceive^  but  it  is  irrelevant  to 
copyhold  tenure  for  the  reason  just  assigned^  namely,  that  the 
copyholder  in  every  case  holds  immediately  of  the  lord,  so  that 
a  surrender  of  any  portion  of  his  interest  must  of  necesnty 
create  a  change  of  tenancy. 

A  heriot  is  due  on  the  death  of  the  reversioner,  both  as  to 
freehold  and  copyhold  estates  (a),  for  he  is  equally  in  the  seisin 
as  a  person  entitled  in  possession  (d). 

And  by  custom  a  heriot  may  be  claimed  on  the  death  of  the 
head  of  a  body  politic  {c). 

The  heriot  is  due  on  the  decease  of  the  lord's  tenant,  and 
therefore  on  the  death  of  the  trustee,  and  not  of  the  cesiuy  que 
trust  (d). 

And  a  heriot  is  not  due  on  the  death  of  a  person  having  only 
an  interesse  termini,  for  instance  if  a  lease  be  made  to  two  for  99 
years,  if  three  persons  should  so  long  live,  to  commence  at  the 
expiration  of  an  existing  lease,  at  a  certain  rent,  and  rendering 
a  heriot  after  the  death  of  the  lessees,  or  either  of  them,  and 
one  of  the  lessees  for  99  years  die  before  the  expiration  of 
the  first  lease,  a  heriot  could  not  be  demanded,  as  there  would 
be  no  reversion  until  the  commencement  of  the  term,  and  for 
want  of  a  reversion,  the  reservation  could  not  take  effect  (^). 


(a)  Butler  v.  Archer,  Ow.  152. 
Br.  Hariots,  I.  Br.  Avowrie,  142. 
Br.  Entre  Cong.  pi.  20.  2  Watk.  on 
Cop.  140. 

(6)  Bro.  Eacheat  6.  lb.  Waste  40. 
D7. 127.  b.  pi.  56.  Gilb.  Ten.  88.  2 
Watk.  149.    Ante,  p.  168. 

(c)  Kta.  Har.  7.  6  Ed.  4.  72.  b., 
Ltm^s  case.  2  Watk.  on  Cop.  155, 
cites  S.  C,  and  also  1  E.  2.  14  a. 
Fisker  81,  cites  Lon^i  case,  and  two 
instances  in  Oxford  University,  Bnt 
a  heriot  conld  not  be  daimed  of  him 
without  a  custom  for  it.  32  E.  2. 
Fitz.  Har.  7-  Kitch.  264. 


(rf)  Trin.  CoU.  Camb.  y.  Browne, 
1  Vem.  441.  1  Sir  W.  Bl.  141. 
Smarile  v.  Penhalhw,  2  Lord  Rajm. 
1000.  S.  C.  1  Salk.  189.  8.  C.  6 
Mod.  67.  3  Atk.  77.  in  Cor  Y.  ££&. 
ton. 

(e)  Lion  y.  Caretv,  1  Vent.  91. 
8.  C.  (Lanyon  ▼.  Came,)  2  Sannd. 
166.  S.  C.  {Langan  v.  Came,)  1 
Ley.  294.  8.  C.  {Lemal  y.  Cora,)  2 
Keb.  605,  672,  688,  677-  8.  C. 
(Hangon  &  Carve,)  8id.  437-  Lex 
Cust.  242-3.  Lex.  Man.  119.  2 
Watk.  on  Cop.  I6a 
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It  would  fleem  that  the  heriot,  in  case  of  disseiain,  will  be  due 
on  the  death  of  the  disseisee,  and  not  of  the  disseisor,  as  the 
former  continues  tenant  to  the  lord  by  right  (a),  unless  indeed 
the  entry  of  the  disseisee  or  his  heir  be  tolled  (b) ;  but  it  is  to 
be  recollected  that  a  copyholder  cannot,  properly  speaking,  be 
disseised  (c),  and  that  the  entry  of  him  who  has  the  customary 
right,  is  not  tolled  by  descent  (d). 

A  heriot  will  be  due  on  the  death  of  the  surrenderor  of  copy- 
holds, if  he  die  before  the  admission  of  the  surrenderee,  the 
k^r  not  becoming  the  lord's  tenant  until  admittance  (e). 

As  joint-tenants  make  together  but  one  tenant  to  the  lord, 
and  a  heriot  being  payable  only  on  the  death  of  a  person  who 
dies  solely  seised  (/),  no  heriot  is  due  until  the  death  of  the 
sundvor  of  them  (g). 

And  the  law  is  the  same  with  respect  to  co-parceners,  as  they 
also  are  but  as  one  tenant  to  the  lord,  being  seised  per  nde 
et  per  tout  (A)  ;  And  I  apprehend  that  no  heriot  will  be  due  in 
respect  of  any  share  of  the  property,  so  long  as  the  privity  of 
estate  continues  between  surviving  coparceners  and  the  heir  or 
heirs  of  one  or  mwe  deceased  coparcener  (i)  ;  but  should  co- 


(a)  Go.  Cop.  8. 56.  Tn  129. 

(b)  Gilb.  Ten.  N.  24.  p.  372. 
Kitch.  263-4.  44  Ed.  3.  fol.  13.  7 
H.  4.  fol.  17.  Bro.  tit.  Hariots,  1. 
Norrice  ▼.  Norrice,  Mar.  23.  S.  C. 
{Norrit  y.  Norru,)  2  Roll.  Alir.  He- 
riot>  2.  2  Watk.  on  Cop.  146-7- 

(c)  Ante,  pp.  93,  169,  416 ;  but 
see  2  Roll.  Abr.  Her.  2. 

{d)  Ante,  p.  59. 

(e)  Kitch.  265.  Mr.  Watkins,  in 
the  2nd  Ed.  of  his  copyholder,  p.  147 
n.  (e),  makes  a  qu.  whether  if  the  sur- 
xenderee  die,  and  his  heir  be  admitted, 
(which  admission  would  relate  back 
to  the  date  of  the  surrender,)  the 
lord  could  claim  a  heriot  on  the  death 
of  the  surrenderee;  and  adds  ^'  If  so 


the  lord  must  return  the  heriot  taken 
on  the  death  of  the  surrenderor." 

(/)  Builer  V.  Archer,  Ow.  153. 
Bro.  tit.  Hariots,  4.  2  Watk.  on  Cop. 
147-8*  Ramshaw  k  BdbotUm,  Duke's 
Char.  U.  by  Bridg.  135. 

(g)  Kitch.  264,  cites  24  £.  3.  3. 
19  R.  2. 5.  Fitz.  Har.  pi.  3. 5.  Com. 
Dig.  Cop.  (K.  24.) 

(A)  3  Leo.  13.  ca.  30.  Lib.  Ass. 
210.  b.  Pasch.  34  E.  3.  pL  15.  2 
^ing.  2&^/m  Garland  6c  JehflL  As 
between  themselves  they  have  a  so1(b 
seisin,  but  as  to  other  persons  they 
hare  a  joint  seisin.  2  Watk.  on  Cop, 
148-9.  Ante,  p.  364,  411. 

(0  Co.  Lit.  163.  b.  164.  a.  2  P. 
W.614, 
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patx^eners  take  admission  separately,  on  the  basis  of  a  contract 
for  a  partition,  then  it  may  admit  of  an  argument  that  the 
holding  would  be  converted  into  a  tenancy  in  common,  and  so 
render  it  necessary  for  them  to  plead  their  respective  admissions 
as  nfiw  grants,  and  not  allege  seisin  in  the  ancestor.  But  I 
indine  to  think  that  tlie  mere  act  of  admission,  in  whatever  form 
it  might  be  made  by  the  lord,  could  not  operate  as  a  severance 
of  the  legdi  tenancy  under  the  descent  (a). 

Tenants  in  conmKm  are  solely  seised,  so  that  a  heriot  is  due 
to  the  lord  on  the  death  of  eadi  of  them*  This  principle  has 
been  repeatedly  recognised  in  the  courts  of  law  (b),  and  was 
folly  establisbed  by  the  decision  of  the  Court  of  King^s  Bench 
in  Attree  v.  Scntt  (c),  which  case  has  frequently  been  acted 
upon  as  an  authority  that,  even  after  undivided  shares  of  a  copy- 
hold estate  become  united  in  one  person,  the  several  shares  con- 
tinue, in  contemplation  of  law,  as  distinct  copyholds,  as  weQ  for 
the  purpose  of  the  lord's  fines  and  services,  as  the  steward's  fees, 
where,  by  the  custom  of  the  manor,  a  separate  set  of  fees  is 
payaUe  in  respect  of  each  distinct  tenement  {d) ;  but  the  case 
of  Attree  and  Scutt,  as  far  as  relates  to  the  legal  e£fect  of  a  re* 
union  of  the  several  undivided  shares  of  copyhold  property,  was 
overruled  by  the  Court  of  Common  Pleas  in  the  case  of  Gar- 
landy.  Jekyll  &  anotlier  {e\  and  by  the  Court  of  King's  Bench, 
in  the  case  of  HoUoway  &  another  v.  Berkeley  (y*). 

The  case  of  Garland  &  Jekyll  was  an  action  of  assumpsit  for 
money  hadand  received,  broughlt  by  the  lord  ofthe  manor  of  Weeks 
Park  HnUy  in  Essex,  against  the  executors  of  Sir  T.  C.  Bun* 
bury,  and  was  tried  at  the  sittings  rfter  Hilary  Term  1822, 
before  Dallas,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  a  cose  in  substance,  as  fc^ows.  In  1735  Samnel 
Warner  died  seised  of  two  copyhold  herioUble  tenements 
within  the  said  manor,  the  one  containing  about  nine,  and  the 

(tf )  AifW,  p.  864.  (d)  And  see  1  Vd.  Cku  k  Op, 

(6)  See  adte,  pp.  9*4, 41S.  891, 233. 


(«)  6  Caift  481.    S.  C.  S  SaAth         (e)  2  Bing.  2J3. 
449.  if)  6  Bam.  &  Cress.  9.    8.  a  9 

Dow.  &  By.  83. 
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other  about  ten  acres^  and  Catherine  Graham  (late  C.  W.  spin- 
ster)^ Mary  W.,  Eleanor  W.,  and  Ann  W.,  his  four  daughters 
and  coheirs^  were^  at  a  court  in  October  1735,  admitted  sepor 
ratehf,  each  to  an  undivided  fourth  part  of  the  premises,  but  one 
fine  only  was  set  on  such-  admission.     At  a  court  in  September 
1736  the  death  of  the  said  C.  G.  was  presented ;  and  at  a  court 
m  September  1737  the  death  of  the  said  M.  W.  was  presented. 
At  a  court  in  November  1737  Kitty  the  wife  of  L.  Warren, 
Eleanora,  the  wife  of   W.  Bunbury,  Ann  Graham,  spinster, 
and  /•  EUiston,  an  infiEUit,  son  of  J.  E.,  and  S.  his  wife,  late 
S.  Graham,  spinster,  were  admitted,  at  their  own  desire,  as 
ienants  in  common,  to  the  undivided  fourth  share  late  of  the  said 
C  G.,  as  her  coheirs.    At  a  court  in  May  1738  K.  W.  sur- 
rendered to  the  use  of  her  will.     And  at  a  court  in  January 
1743  the  death  of  the  said  J.E.,  the  infant  son,  was  presented, 
and  thereupon  the  said  E.  W.  and  A.  JV.,  the  said  K.  the 
wife  of  L.  W.,  the  said  E.  the  wife  of  W.  B,,  and  the  said 
A.  G.  were  admitted  as  follows :  E.  fV.  and  A.  W.  each  to  an 
undivided  third  part  of  a  third  part  of  the  fourth  part  of  which 
M.  W.,  their  sister,  died  seised ;  K.  fV.,  E.  B.,  and  A.  G.,  each 
to  a  third  of  the  fourth  of  a  fourth,  which  J.  E.,  their  sister's  son, 
was  admitted  to  and  died  seised  of,  and  also  each  to  a  third  of  the 
fourth  of  which  M.  W.,  their  aunt,  died  seised,  to  hold  to  them 
respectively  and  their  respective  heirs  and  assigns  for  ever,  of 
the  lord,  &c.     And  at  the  same  court  E.  W.  and  A.  W.  sur- 
rend^ed  to  the  use  of  their  respective  wills.   jVt  a  court  in 
February  1743  K.  W.  surrendered  to  the  use  of  her  will.     At 
a  court  in  May  1762  the  death  of  E.  B.  was  presented.     And 
at  a  court  in  March  1 763  the  death  of  K.  W.  was  presented^ 
leaving  Erasmus  W.,  her  only  son  and  heir.     At  a  court  in 
September  1763  A.  W.  was  admitted,  under  the  will  of  her 
sister  E.  W.,  to  all  her  shares ;  and  at  the  same  court  the  said 
Erasmus  W.  was  admitted  to  the  shares  of  K.  W.  as  her  only 
son  and  heir  and  devisee  under  her  will.     At  the  same  court  the 
said  T.  C.  Bunbury  was  admitted  to  the  shares  of  E.  B.,  as  her 
only  son  and  heir.    At  a  court  in  June  1773  the  death  of 
A.  W*  was  presented;  and  at  a  court  in  August  1773  the  said 
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parcoiers  take  admission  sq»ratdjr,  oo  tb^^  ,^em  of  the  sud 
for  a  partition,  then  it  may  admit  of  ^jfth  part  of  the  pre- 
hfrfding  would  be  converted  into  ^^^^  VtZ&,  as  one  of  the 

render  it  necessary  for  them*  ,:>«/ also  to  a  third  part  of  a 

as  nftw  grants,  and  not  i      'jf^'ste  was  admitted  in  January 
iodine  to  think  that  the  •       /  ^  ^^er  sister ;  and  also  to  one  other 
it  might  be  made  by  t>    ^'^  «,  ^hjch  she  was  admitted  in  Sep- 
of  the  legal  tenancy        .^"^fSi  of  her  sister  E.  W.y  to  hold  to 
Tenants  iaconK        pjmry  in  fee.     At  the  same  court  Am 
to  the  lord  on  t^  ,    'y  fVaUlen  Hamusr  (formerly  A.  Grakam), 
beoi  repeated''     '*  '^  iike  shares,  and  in  like  manner,  as  one  of 
fiilly  estaUr  >^^'^. ;  and  at  the  same  court  the  said  Erasmtu  W. 
m  AUrer    ''^'^^ner  admitted,  as  owe  of  the  heirs  of  ^.  W. 
upcm  8'        ,    ^  ^i^t  court  found  and  presented  by  the  homage, 
^^       •  >jcators  of  A.  W.  paid  to  the  lord  10/.  10#.  as  a  com- 
^^       -^  for  the  heriots  due  on  her  death.     At  a  court  in 
^^  1778,  the  death  of  Atm  Hcmmer  nras  presented ;  and 
'j  itmrt  in  June  1780,  Job  Hamner,  one  of  the  sons  of  the 
jj  A*  H.,  and  devisee  in  the  will  of  the  said  A.  W.,  his  late 
^t,    dairoed  to   be  admitted  to  all  the  said   parts,   ani 
iras    admitted    accordingly,    the  said   shares   amounting  in 
the  whole  to  one-third  of  the  estate.     At  a  court  in  July,  1807, 
the  death  of  the  said  Erasmus  W.  was  presented.   At  a  court 
in  June,  1809,  Henry  Warren  was  admitted,  as  youngest  son 
and  heir,  to  all  the  undivided  parts  to  which  his  father  the  said 
Erasmus  W.  was  so  admitted,  subject  to  any  heriot  or  hmota^ 
of  which  his  father  might  have  died  possessed,  or  to  a  oonofXH 
sition  or  compositions  in  lieu  therec^.     And  at  a  court  in  Au- 
gust 1814,  the  homage  presented  the  death  of  the  said  Job  H., 
referring  to  his  admission  in  June  1780  to  divers  shares,  con- 
stituting one-third  of  the  estate,  leaving  Job  H.  his  youngest 
son  and  heir,  according  to  the  cust<»n  of  the  said  manor,  and 
concluding  thus,  *'  but  whether  he  left  any  heriot  the  court  is 
not  informed." 

The  above  mentioned  entries  were  relied  upon,  as  constituting 
the  tiUe  of  Sir  T.  C.  Bnnbiuy. 

Other  entries  upon  the  court  roll  were  produced  as  evidence 
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leged  custom  for  the  lord,  upon  the  death  of  every 
lant  of  any  heriotable  tenements,  to  take  for  heriota 
his  beasts  as   the  number  of  such   tenements 
*  to. 
£.  C.  Btmbury  died  in  1821,  and  was  the  owner  of  divers 
oes,  twenty-six  of  which  were  at  Barton  in  Suffolk.     The 
j^laintiff  claimed  twenty-two  of  the  best  beasts  of  Sir  T.  C.  B., 
as  heriots,  and  sent  his  bailiff  to  Barton,  to  take  an  account 
of  the  lK»rses  of  Sir  T.  C.  B.,  and  the  groom  delivered  to  him 
the  names  of  twenty-five  horses  which  were  there,  and  of  others 
wfaidi  were  at  Newmarket.     By  agreement  between  the  pliuntiff 
and  the  exeeutors  of  Sir  T.  C.  B.,  twenty-two  of  the  horses 
which  were  at  BartoH,weTe  sold  at  Tattersatts.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C.  B.,  en- 
titled to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
kaw  many  ?  not  exceeding  fourteen  in  the  whole.     It  was  con- 
tended for  the  plaintiff,  that  be  was  entitled  to  twenty-two 
heriots,  upon  the  principle  established  in  Attree  &  Seutt,  that 
upon  the  division  of  property  into  several  estates,  the  distinct 
services  consequent  on  sudi  division  would  continue,  although 
the  property  shouU  be  afterwards  re-united ;  and  that,  as  far 
as  the  interest  of  the  lord  was  concerned,  the  estate  of  a  copar- 
cener stood  on  the  same  footing  as  that  of  a  tenant  in  common. 
Tlie  particular  attention  of  the  Court  was  called  to  the  circum- 
stance of  the  four  daughters  of  S.  W.  having  been  admitted  on 
their  own  prayer,  a»  tenants  in  common.     For  the  defend- 
ants it  was  urged,  that  a  custom  tp  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap<> 
peared,  which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  r^ard  to.  estates  held  in  coparcenary, 
and  tiiat  the  circumstance  of  the  coparceners  having  been  ad- 
mitted severally,  was  not  important,  as  such  admission  did  not 
operate  as  a  partition ;  and  that  the  result  of  the  entries  on  the 
rolls  was,  that  Sir  T.  C.  B.  died  seised  of  lus  shares  by  descent, 
and  as  a  parcener; — but  it  was  admitted  that  under  the  devise 
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T.  C  Buvibury  was  admitted,  as  one  of  the  coheirs  of  the  said 
A.  W.,  to  an  undivided  third  part  of  a  fourth  part  of  the  pre- 
mises to  which  she  was  admitted  in  October  1 735,  as  one  of  the 
daughters  and  coheirs  of  S.  W. ;  and  also  to  a  third  part  of  a 
third  of  a  fourth  part,  to  which  she  was  admitted  in  January 
1743,  on  the  death  of  M.  W.,  her  sister ;  and  also  to  one  odier 
third  part  of  a  fourth  part,  to  which  she  was  admitted  in  Sep* 
tember  1763,  under  the  will  of  her  sister  E.  W.,  to  hold  to 
him  the  said  T.  C  Bunbury  in  fee.  At  the  same  court  Atm 
Hanmer,  the  wife  of  Wcdden  Hanmer  (fol'merly  A.  Graham^, 
was  admitted  to  the  like  shares,  and  in  b'ke  manner,  as  <me  of 
the  heirs  of  A.  W. ;  and  at  the  same  couH  the  said  EroMms  W. 
was  in  like  manner  admitted,  as  one  of  the  heirs  of  A*  JV* 
And  it  was  at  that  court  found  and  presented  by  the  homage, 
that  the  executors  of  A.  W.  paid  to  the  lord  10/.  10#.  as  a  com- 
position for  the  heriots  due  on  her  death.  At  a  court  in 
October  1778,  the  death  of  Ann  Hanmer  was  presented ;  and 
at  a  court  in  June  1780,  Job  Hammer,  one  of  the  sons  of  the 
said  A.  H,  and  devisee  in  the  will  of  the  said  A.  W.,  his  late 
aunt^  claimed  to  be  admitted  to  all  the  said  parts,  and 
was  admitted  accordingly,  the  said  shares  amounting  in 
the  whole  to  one- third  of  the  estate.  At  a  court  in  Jnly,  1807, 
the  death  of  the  said  Erasmus  W.  wto  presented.  At  a  tourt 
in  June,  1809,  Henry  Warren  was  admitted,  as  youngest  son 
and  heir,  to  all  the  undivided  parts  to  which  his  father  the  said 
Erasmus  W.  was  so  admitted,  subject  to  any  heriot  or  hmots^ 
of  which  his  father  might  have  died  possessed,  or  to  a  coiojpo- 
sition  or  compositions  in  lieu  thereof.  And  at  a  court  in  Au- 
gust 1814,  the  homage  presented  the  death  of  the  said  Job  jET., 
referring  to  his  admission  in  June  1780  to  divers  shares,  con* 
stituting  one-third  of  the  estate,  leaving  Job  H  his  youngest 
son  and  heir,  according  to  the  custom  of  the  said  manor,  and 
concluding  thus,  "  but  whether  he  left  any  heriot  the  court  is 
not  informed." 

The  above  mentioned  entries  were  relied  upon,  as  constituting 
the  title  of  Sir  T.  C.  Bunbury. 

Other  entries  upon  the  court  roll  were  produced  as  evidence 
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ef  the  alleged  custom  for  the  lord,  upon  the  death  of  every 
copyhold  tenant  of  any  heriotable  tenements,  to  take  for  heriota 
80  many  of  his  beasts  as  the  number  of  such  tenements 
amounted  to* 

Sir  71  C.  Btmbury  died  in  1821,  and  was  the  owner  of  divers 
horses,  twenty-six  of  which  were  at  Barton  in  Suffolk.  The 
plaintiff  claimed  twenty-two  of  the  best  beasts  of  Sir  T.  C.  B., 
as  herbts,  and  sent  his  bailiff  to  Barton,  to  take  an  account 
of  the  horses  of  Sir  T.  C.  B.y  and  the  groom  delivered  to  him 
the  names  of  twenty-five  horses  which  were  there,  and  of  others 
wliidi  were  at  Newmarket.  By  agreement  between  the  plaintiff 
Mid  the  executors  of  Sir  T.  C.  J3«,  twenty-two  of  the  horses 
wUch  were  at BartoH,were  sold  at  Tattersaits.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C.  B.,  en- 
titled to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
how  many  ?  not  exceeding  fourteen  in  the  whole.  It  was  con- 
tended for  the  pkbtiff,  that  be  was  entitled  to  twenty-two 
heriots,  upon  the  princq>l6  established  in  Attree  &  Seutt,  that 
upon  the  division  of  property  into  several  estates,  the  distinct 
services  consequent  on  sxteh.  division  would  continue,  although 
the  property  should  be  afterwards  re-united ;  and  that,  as  far 
as  the  interest  of  the  lord  was  concerned,  the  estate  of  a  copar- 
cener stood  on  the  same  footing  as  that  of  a  tenant  in  common. 
The  particular  attention  of  the  Court  was  called  to  the  circum-, 
stance  of  the  four  daughters  of  S.  W.  havmg  been  admitted  on 
their  own  prayer,  as  tenants  in  common.  For  the  defend- 
ants it  was  urged,  that  a  custom  tp  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap» 
peared,  which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  regard  to.  estates  held  in  coparcenary, 
and  Ihat  the  drcumstance  of  the  coparceners  having  been  ad- 
mitted severally,  was  not  important,  as  such  admission  did  not 
Operate  as  a  partition ;  and  that  the  result  of  the  entries  on  the 
rolls  was,  that  Sir  T.  C.  B.  died  seised  of  his  shares  by  descent, 
and  as  a  parcener; — but  it  was  admitted  that  under  the  devise 
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by  E.  W.  to  A.  fV.,  A.  W.  took  her  sister's  shares  as  a  pur- 
chaser^ and  held  them  in  common  with  herself  and  the  other  co* 
parceners^  so  that  if  the  dictum  in  Attree  &  Scutt  were  law,  the 
heriots  might  be  doubled  by  the  devise,  and  two  mig^t  be 
payable  at  the  death  of  A,  W.,  but  that  the  coparcenary  as  to 
the  rest  remained  undisturbed,  and  that  Sir  T.  C.  B*  took  all 
the  shares  of  his  aunt,  as  a  parcener. 

Ch.  J.  Best,  in  giving  the  judgment  of  the  court,  obsenreiL 
that  all  the  shares  of  the  daughters  of  Samuel  Warner,  had 
descended  regularly  to  Sir  T.  C.  B.,  except  as  to  the  part  of 
E.  W.,  which  was  devised  by  her  to  A.  W.,  and  upon  the  death 
of  A,  W.,  without  issue,  passed  on  to  her  nieces,  and  that  as  to 
the  last  mentioned  one-fourth  share,  Erasmus  W.  and  Sir 
T.  C.  B.  were  coparceners,  but  holding  under  the  severance 
made  by  the  will  of  E.  W.,  so  that  if  Attree  &  Scutt  were 
good  law,  the  plaintiff  would  be  entitled  to  at  least  four  heriots, 
but  if  it  were  not  good  law,  then  only  to  two  heriots.  His 
Lordship  then  noticed  that  the  decision  in  the  case  of  Attree  & 
Scutt  seemed  to  have  been  founded  on  the  authority  of  the  case 
in  Fitzherherts  Abridgment  (a)  which  appeared  to  him  not  to 
be  entitled  to  any  weight,  and  remarked  that  it  was  a  settled  rule, 
that  the  fines  and  other  claims  of  the  lord,  were  not  to  be  carried 
to  such  an  extent  as  to  work  the  disherison  of  the  copyholder, 
or,  in  other  words,  to  make  the  estate  what  the  civilians  call 
damnosa  hcereditas.  His  Lordship  denied  the  authority  in 
Fitzh.  observing,  that  there  was  some  great  mistake  about  it, 
and  that  probably  it  was  the  decision  of  a  Judge  at  Nisi  Prius, 
—that  it  was  not  to  be  found  in  Brooke,  RoUtfs  Abridge 


(a)  (Tit.  Heriots,  pi.  L)  viz.  "  If 
my  tenant  who  holds  of  me  by  a  he- 
riot,  alien  parcel  of  his  land  to  an- 
other, eadi  of  them  is  chargeable  to 
me  with  a  heriot,  for  that  it  is 
entire;  and  if  the  tenant  purchase 
the  land  again,  yet,  if  I  were  seised 
of  the  heriot  by  another  man,  I  shall 
have  of  him,  for  each  portion  a  he- 


riot." 

It  was  justly  observed  by  the  Court 
of  K.  B.,  in  the  case  of  Hollowmf  t. 
Berkdey,  post.  p.  456,  that  the  autho- 
rity of  Fitzh.  was  the  case,  not  of 
the  creation  of  a  tenancy  in  oommon, 
but  of  a  severance  of  the  estate  into 
distinct  parcels,  and  the  alienadon  of 
one  of  those  parceb  to  others. 
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yiner,  or  Comyns ;  and  that  Kitehin  clearly  thought  it  was 
not  an  authority^  for  he  stopped  short  at  the  point  at  which  the 
court  in  the  present  case  stopped;  he  made  the  tenants  in 
common^  while  they  continued  in  common^  to  pay  several  he- 
riots,  but  went  no  further  {a). 


(a)  Ch.  J.  Best^  in  oommentiDg  on 
Lord  EUenhwough's  reliance  upon 
the  case  in  Fits,  in  giving  judgment 
in  the  case  of  Attree  &  ScutU  fur- 
ther observed,  "  Now  let  us  see 
whether  there  is  any  deference  due  to 
the  authority  of  the  case  in  Fiizher^ 
beri.  To  avoid  any  mistake  I  have 
copied  it  in  the  Norman  French, 
which  I  translate  thus :  '  If  my  te- 
nant who  holds  from  me  aliene  par- 
cels of  his  land  to  others,  every  one 
of  them  will  owe  to  me  an  heriot,  be- 
cause the  heriot  is  entire ;  and  if  the 
same  tenant  purchases  back  again,  I 
shall  have  two  heiiots  horn  him.' — 
And  Fitzherberi  says  that  was  the 
opinion  of  ^Zand  Shard;  Fiizher- 
bert  does  not  mean  to  refer  to  the 
year-books,  as  Lord  EUenborough 
supposes,  for  when  he  does,  he  not 
only  mentions  the  term  and  the  year 
of  the  reign  as  '  Hilary  43  Edw.  3/ 
but  he  puts  a  figure  to  denote  the 
number  of  the  case  in  the  year-book. 
Here  there  is  no  figure.  It  is  cer- 
tainly not  in  the  year-books  which 
have  come  down  to  us,  for  looking  at 
the  year-books  of  Edward  3,  they 
stop  at  the  30  Edw.  3.^  and  they  do 
not  begin  again  till  the  38th,  so  that 
there  is  no  year-book  for  the  34  Edw. 
3.  It  may  ie  said  that  FHzherbert 
was  possessed  of  an  edition  which  is 
not  accessible  to  us :  that  is  possible, 
but  we  have  looked  at  the  liber  Assi- 
Ttarum,  and  there  is  no  case  similar 


to  this.  The  next  thing  I  have  to 
advert  to  destroys  the  case  altoge- 
ther ;  it  is,  that  there  were  no  judges 
living  in  the  34  Edw.  3,  whose  names 
answer  to  JVi^l  and  Shard.  The  only 
judges  I  can  find, — and  I  have  look- 
ed into  Dugdale,  who  has  given  us  a 
list  of  the  judges  of  the  Court  of 
Common  Pleas,  though  not  of  the 
judges  of  the  other  courts.  The 
only  two  judges  I  can  find  who  would 
answer  the  description  of  Wi^l  and 
Shard,  are  Richard  De  Wylughby 
and  John  De  Sharden;  both  these 
were  dead  by  the  34  Edw.  3.  I  find 
by  the  Chronica  series,  that  there 
was  a  John  De  Wild,  who  was  Chief 
Baron  of  the  Exchequer  in  34  Edw. 
3.  If  he  was,  he  never  could  have 
sat  in  any  Court  of  Westminster' 
Hall  with  John  De  Sharden,  a  judge 
of  the  Common  Pleas,  for  the  Ex- 
chequer chamber,  in  which  the  Com- 
mon Pleas  and  Exchequer  judges 
meet,  did  not  then  exist." 

In  the  report  of  the  oase  of  HoU 
loway  &  Berkeley,  to  which  I  am 
about  to  refer  the  reader,  the  coun- 
sel for  the  defendant  made  the  fol- 
lowing observation,  in  support  of  the 
accuracy  of  the  alleged  statement  in 
Fitz.  Abr.,  viz«,  "  It  is  true  that  in 
the  printed  year-books  which  have 
come  down  to  us,  there  is  a  chasm 
from  the  30th  to  the  38th  Edw.  3, 
but  still  many  manuscript  notes  of 
cases    decided  in  the  interval  may 
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^  H*  (aid  die  leanied  Ciuef  Justioe,  in  ooodusion  of  the 
jB^RBiBnt,)  ''the  jmj  had  found  that  there  was  a  custom  of 
thb  kind  vithb  daa  manor,  and  it  had  beoi  put  to  us  to  say 
whether  Ae  costom  was  good  w  not,  perhaps  we  might  haye 
of  a  £flBerent  ofniion.  It  is  not  neoesBarj  to  say  what  our 
wodd  haye  been.  There  is  no  custom  found  that  on  a 
the  mult^ied  heiiots  are  to  he  paid.  It  has  been  dis* 
m  qnestioQ  of  hnr,  and  we  are  to  say,  whether,  with* 
out  any  custom  being  found,  it  is  the  necessary  legal  conse- 
quence, that  when  an  estate  has  been  divided  and  again  re- 
united, all  the  heriots  are  to  be  paid  after  the  re-union  of  the 
several  estates,  that  were  paid  whilst  it  was  divided ;  we  say 
there  is  no  sudi  law,  no  such  doctrine.  Our  judgment  A^e- 
fore,  is,  that  two  heriots  only  are  payable,  notwithstanding  the 
tenancy  in  common  that  has  intervened  in  the  passage  of  this 
property  down  to  Sir  Charles  Bmabwry,  and  we  are  of  opinion, 
that  only  two  heriots  were  payable  on  die  death  of  Sir  Charles 
BunbmryT 

Park  J.  **  The  verdict  must  be  entered  for  the  value  of  the 
two  first  heriots,  158/.  11^.,  and  the  judgment  accordingly •'* 

The  case  of  HoQaway  &  another  v.  Berheley  (a),  Qn  which 


kave  beeD>  and  piolMbly  were,  at 
aome  time  extant.  There  are  other 
diasma  in  the  yeai^booksj  and  the 
cases  decided  during  one  of  them 
(▼is.  firom  the  10  to  the  18  £dw.  a 
inebisive)  are  extant  in  MS.  in  the 
Inner  Temple  library.  In  SUUkam's 
Digest,  the  earliest  published,  sere* 
nl  cases  are  stated  as  having  been 
decided  in  the  interval  between  the 
30  and  38  Edw.  3 ;  and  under  title 
Heriot  the  case  in  diq>ute  is  found. 
In  Com.  Dig.  tit  Cop^hM  (K.  19) 
the  same  is  adopted.  Then  as  to 
Kilchin,  it  is  true  that  in  p.  264. 

[Ed.  16570  ^^  ^^^  ^^^J  t^t  part 
of  the  case  in  Fttthtrheri  which  is 


mentioned  in  2  Bing.  SOI;  but  in 
p.  266,  the  whole  case  as  stated  by 
Fittherbert  and  Slatham  is  adopted, 
and  reference  is  made  to  the  latter 
book.  Lord  Coke,  in  stating  the  r^ 
solutiona  of  the  two  chief  justices 
and  the  Court  of  Wards  in  Bruer* 
ton's  case,  also  refers  to  it;  and  in 
Talbot  s  case  [8  Co.  208  J  he  sUtes 
that  it  was  cited  by  the  plaintiff's 
counsel.  It  is  also  adopted  in  &rciggt 
on  Court*  Leei,  157;  and  there  is 
not  in  any  one  of  theae  books  a 
doubt  suj^ested  as  to  the  aocniacy 
of  the  statement  in  Fitn.,  or  the  pro- 
priety of  the  decision.'* 
(a)  6  Bam.  k  Cress.  2. 
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the  Court  of  King's  Bench  ako  over«ruled  the  authority  of 
Attree  &  Seutt,  on  the  particular  point  under  consideration, 
although  it  left  the  case  in  Fitsh.  unimpeached,)  was  an  action 
of  trover  for  six  horses,  and  was  tried  at  the  Hampshire 
summer  assizes  1825,  in  which  a  verdict  was  found  for  the 
plaintiffi,  for  nominal  damages,  subject  to  the  opinion  of 
the  Court  of  B.  R.,  whether  the  defendant,  the  lord  of  the 
manor,  was  entitled  to  12  or  only  6  heriots,  in  respect  of 
certain  copyhold  tenements  whereof  G.  H.  A.  died  seised. 
The  counsel  for  the  plaintifis  relied  on  the  above  case  of 
Garland  &  Jekyll,  and  the  counsel  for  the  defendant  on  that 
of  Attree  &  Scutt. — Barley  J.,  in  delivering  the  judgment  of 
the  court,  stated,  in  suhstance,  that  in  April  1812,  </*  A.  died 
seised  of  certain  copyholds  held  of  the  manor  of  Baskam,  which 
had  been  formerly  six  tenements,  having  surrendered  them  to 
the  use  of  his  will,  and  having  devised  them  to  his  two  sons  G. 
H.  A.  and  /•  A.,  as  tenants  in  common,  in  fee.  That  in  Au* 
gust  1812  the  two  brothers  were  respectively  admitted  to  un- 
divided moieties,  and  in  February  1818  J.  A.  surrendered  his 
moiety  to  his  brother  O.  H.  A.,  who  was  admitted  thereto.  In 
1824  G.  H.  A.  died,  and  the  lord  seised  two  beasts,  in  respect 
to  each  of  the  six  copyholds,  and  for  the  seisure  of  six,  t .  e,  all 
but  one  on  each,  the  action  was  brought.  The  question  there- 
fore, was,  whether  upon  a  tenancy  in  common,  the  share  of 
each  tenement  constituted  (z  distinct  tenement,  or  whether, 
notwithstanding  the  distinct  estates  of  each  tenant  in  common, 
the  copyhold  remained  an  entire  tenement.  That  the  custom 
(which  was  against  common  right,  and  to  be  construed  strictly,) 
gave  a  heriot  in  respect  of  each  tenement,  and  not  in  respect  of 
each  estate  in  a  copyhold  tenement  of  which  the  tenant  died 
seised.  The  learned  judge  then  adverted  to  lord  Coke's  com- 
mentary on  the  2nd  Chap,  of  the  statute  of  quia  emptores,  in 
illustration  of  the  distinction  which  the  law  contemplates  between 
im  alienation  of  a  distinct  parcel  of  a  freehold  tenement,  and  the 
creation  of  a  tenancy  in  common  ;  and  from  which  he  deduced, 
that,  in  the  case  of  freehold  lands,  which  are  within  the  statute 
of  quia  emptores,  the  creation  of  a  tenancy  in  common,  leaves 
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simple,  such  grant  not  bdn^  a  change  of  tenancy  with  respect 
to  the  lord :  this  is  quite  dear,  I  conceive,  but  it  is  irrelevant  to 
copyhold  tenure  for  the  reason  just  assigned,  namely,  that  the 
copyholder  in  every  case  holds  immediately  of  the  lord,  so  that 
a  surrender  of  any  portion  of  his  interest  must  of  necesdty 
create  a  change  of  tenancy. 

A  heriot  is  due  on  the  death  of  the  reversioner,  both  as  to 
freehold  and  copyhold  estates  (a),  for  he  is  equally  in  the  seisin 
as  a  person  entitled  in  possession  (b). 

And  by  custom  a  heriot  may  be  claimed  on  the  death  of  the 
head  of  a  body  politic  (c). 

The  heriot  is  due  on  the  decease  of  the  lord's  tenant,  and 
therefore  on  the  death  of  the  trustee,  and  not  of  the  cesiuy  que 
trust  (d). 

And  a  heriot  is  not  due  on  the  death  of  a  person  having  only 
an  interesse  termini,  for  instance  if  a  lease  be  made  to  two  for  99 
years,  if  three  persons  should  so  long  live,  to  commence  at  the 
expiration  of  an  existing  lease,  at  a  certain  rent,  and  rendering 
a  heriot  after  the  death  of  the  lessees,  or  either  of  them,  and 
one  of  the  lessees  for  99  years  die  before  the  expiration  of 
the  first  lease,  a  heriot  could  not  be  demanded,  as  there  would 
be  no  reversion  until  the  commencement  of  the  term,  and  for 
want  of  a  reversion,  the  reservation  could  not  take  effect  (e). 


(a)  Butler  v.  Archer^  Ow.  152. 
Br.  Hariot8>  I.  Br.  Avowrie,  142. 
Br.  Entre  Cong.  pi.  20.  2  Watk.  on 
Cop.  140. 

(6)  Bro.  Escheat  6.  lb.  Waste  40. 
D7. 127.  b.  pi.  56.  Gilb.  Ten.  88.  2 
Watl.  149.    Ante,  p.  168. 

(c)  Fitx.  Har.  7-  5  Ed.  4.  72.  b., 
Lon^s  case.  2  Watk.  on  Cop.  155^ 
cites  S.  C.^  and  also  1  E.  2.  14  a. 
Fisker  81,  cites  Lon^i  case,  and  two 
instances  in  Oxford  Universittf,  Bnt 
a  heriot  conld  not  be  claimed  of  him 
without  a  custom  for  it.  32  E.  2. 
Fits.  Har.  7-  Kitch.  264. 


(d)  Trin.  CoU.  Camh.  y.  Browne, 
1  Vern.  441.  1  Sir  W.  Bl.  141. 
Smartle  v.  Penhallaw,  2  Lord  Rajm. 
1000.  S.  C.  1  Salk.189.  8.C.6 
Mod.  67.  3  Atk.  77.  in  Car  y.  EUi^ 
son. 

{e)  Lion  v.  Caretv,  1  Vent.  91. 
8.  C.  {Lanyon  v.  Came,)  2  Sannd. 
165.  S.  C.  (Langan  v.  Came,)  I 
Lev.  294.  S.  C.  {Lemal  r.  Cara,)  2 
Keb.  505,  572,  588,  677.  S.  C. 
(Hangon  &  Carve,)  Sid.  437-  Lex 
Cust.  242-3.  Lex.  Man.  119.  2 
Watk.  on  Cop.  I5a 
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It  would  sean  that  the  heriot,  in  case  of  disseimi^  will  be  due 
on  the  death  of  the  disseisee,  and  not  of  the  disseisor,  as  the 
former  continues  tenant  to  the  lord  by  right  (a),  unless  indeed 
the  entry  of  the  disseisee  or  his  heir  be  tolled  (b)  ;  but  it  is  to 
be  recollected  that  a  copyholder  cannot,  properly  speaking,  be 
disseised  (c),  and  that  the  entry  of  him  who  has  the  customary 
right,  is  not  tolled  by  descent  (d). 

A  heriot  will  be  due  on  the  death  of  the  surrenderor  of  copy- 
holds, if  he  die  before  the  admission  of  the  surrenderee,  the 
latter  not  becoming  the  lord's  tenant  until  admittance  (e). 

As  joint-tenants  make  together  but  one  tenant  to  the  lord, 
and  a  heriot  being  payable  only  on  the  death  of  a  person  who 
dies  solely  seised  (y*),  no  heriot  is  due  until  the  death  of  the 
survivor  of  them  (g). 

And  the  law  is  the  same  with  respect  to  co-parceners,  as  they 
also  are  but  as  one  tenant  to  the  lord,  being  seised  per  mie 
etper  tout  (h)  :  And  I  apprehend  that  no  heriot  will  be  due  in 
respect  of  any  share  of  the  property,  so  long  as  the  privity  c^ 
estate  continues  between  surviving  coparceners  and  the  heir  or 
heirs  of  one  or  more  deceased  coparcener  (i) ;  but  should  co- 


(a)  Co.  Cop.  8.  56.  Tr.  129. 

(6)  Gilb.  Ten.  N.  24.  p.  372. 
Kitch.  263-4.  44  Ed.  3.  foL  13.  7 
H.  4.  fol.  17.  Bro.  tit.  Hariots,  1. 
Norrice  v,  Norrice,  Mar.  23.  8.  C. 
(Norrif  v.  Narris,)  2  RoU.  Alir.  He- 
riot,  2.  2  Watk.  on  Cop.  14fr-7- 

(c)  Ante,  pp.  93,  169,  416;  but 
see  2  Roll.  Abr.  Her.  2. 

(d)  Ante,  p.  59. 

(0  Kitch.  265.  Mr.  Watkins,  in 
the  2nd  Ed.  of  bis  copyholder,  p.  1 47 
n.  (e),  makes  a  qu.  whether  if  the  sur« 
lenderee  die,  and  his  heir  be  admitted, 
(which  admissicm  would  relate  back 
to  the  date  of  the  surrender,)  the 
lord  could  claim  a  heriot  aa  the  death 
of  the  surrenderee;  and  adds  ^'  If  so 


the  lord  must  return  the  heriot  taken 
on  the  death  of  the  surrenderor." 

(/)  Butler  V.  Archer,  Ow.  153. 
Bro.  tit.  Hariots,  4.  2  Watk.  on  Cop. 
147-8.  Ramshanf&  RoboOom,  Duke's 
Char.  U.  hj  Bridg.  135. 

(g)  Kitch.  264,  dtes  24  E.  3.  8. 
19  R.  2. 5.  Fitz.  Har.  pi.  3. 5.  Com. 
Dig.  Cop.  (K.  24.) 

(h)  3  Leo.  13.  ca.  30.  Lib.  Ass. 
210.  b.  Pasch.  34  E.  3.  pi.  15.  2 
Brng.  286,  ia  Garland  &  Jek^lL  As 
between  themselves  they  have  a  SOI0 
seisin,  but  as  to  other  persons  thej 
have  a  joint  seisin.  2  Watk.  on  Cop. 
148-9.  Ante,  p.  364,  411. 

(0  Co.  Lit.  163.  b.  164  a.  2  P. 
W.614. 
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parceners  take  adinis&ron  separatdy,  on  the  basis  of  a  contract 
for  a  partition,  then  it  may  admit  of  am  argument  that  the 
holding  woukl  be  converted  into  a  tenancy  in  common,  and  so 
render  it  necessary  for  them  to  plead  their  respective  admissions 
as  nSw  grants,  and  not  allege  seisin  in  the  ancestor.  But  I 
indine  to  think  tiiat  the  mere  act  of  admission,  in  whatever  form 
it  might  be  made  by  the  lord,  could  not  operate  as  a  severance 
of  the  legal  tenancy  under  the  descent  (a). 

Tenants  in  conmion  are  solely  seised,  so  that  a  heriot  is  due 
to  the  lord  on  the  death  of  eadi  of  them*  This  principle  has 
been  repeatedly  recognised  in  the  courts  of  law  (b),  and  was 
fully  estaUished  by  the  decision  of  the  Court  of  King^s  Bench 
in  Attree  v.  Scutt  (c),  which  case  has  frequently  been  acted 
upon  as  an  authority  that,  even  after  undivided  shares  of  acopy^ 
hold  estate  become  united  in  one  person,  the  several  shares  con- 
tinue,  in  contemplation  of  law,  as  distinct  copyholds,  as  well  for 
the  purpose  of  the  lord's  fines  and  services,  as  the  steward's  fises, 
where,  by  the  custom  ol  the  manor,  a  separate  set  of  fees  is 
payaUe  in  respect  of  each  distinct  tenement  (d) ;  but  the  case 
of  Attree  and  Seutt,  as  iar  as  relates  to  the  legal  eflfect  of  a  re- 
union of  the  several  undivided  shares  of  copyhold  property,  was 
overruled  by  the  Court  of  Common  Pleas  in  the  case  of  Gor- 
landv.  Jekyll  &  another  {e\  and  by  the  Court  of  King's  Bench, 
in  the  case  of  HoUoway  &  another  v.  Berkeley  (y). 

The  case  of  Garland  &  Jekyll  was  an  action  of  assumpat  for 
money  hadand  received,  brought  by  the  kird  c^the  manor  of  W^eefkM 
Park  HhM,  in  Essex,  against  the  executors  of  Sir  T.  C.  Btm* 
Intryy  and  was  tried  at  the  sittings  after  Hilary  Term  1822, 
before  Dallas,  C.  J.,  when  a  verdict  was  found  for  the  plauitiff, 
subject  to  a  cose  in  substance,  as  f<^ows.  In  1735  Samuel 
Warner  died  seised  of  two  copyhoM  heriotaUe  traements 
within  the  said  manor,  the  one  contaming  about  nine,  and  the 

(a)  AifM,  p.  S64.  (d)  And  aee  1  Vd.  Ga.  &  Op. 

(6)  See  aiite,  pp.  9*4, 41!2.  fitl,  293. 

(«)  6  Sttft  4&1.    S.  G.  9  Smith         (e)  2  Bhig.  273. 
449.  (/)  6  Bam.  &  Cress.  2.    8.  C.  9 

Dow.  &  Ky.  83. 
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other  about  ten  acres^  and  Catherine  Graham  (late  C.  fV.  spin- 
ster)^ Mary  W.,  Eleanor  W.,  and  Arm  W.,  his  four  daughters 
and  coheirs^  were^  at  a  court  in  October  1735,  admitted  sepor 
rately,  each  to  an  undivided  fourth  part  of  the  premises,  but  one 
fine  only  was  set  on  such  admission.     At  a  court  in  September 
1736  the  death  dT  the  said  C.  G.  was  presented ;  and  at  a  court 
m  September  1737  the  death  of  the  said  M.  W.  was  presented. 
At  a  court  ra  November  1737  Kitty  the  wife  of  L.  Warren, 
Eleanara,  the  wife  of   W.  Bunbury,  Ann  Graham,  spinster, 
and  J.  EUiston,  an  infant,  son  of  /.  E.,  and  S.  his  wife,  late 
S.  Graham,  spinster,  were  admitted,  at  their  own  desire,  a^ 
ienaaUe  in  common,  to  the  undivided  fourth  share  late  of  the  said 
C  6?.,  08  her  coheirs.     At  a  court  in  May  1738  K.  W,  sur- 
rendered to  the  use  of  her  wiU.     And  at  a  court  in  January 
1743  the  death  of  the  said  J.E.,  the  infant  son,  was  presented, 
and  thereupon  the  said  E.  W.  and  A.  W.,  the  said  K.  the 
wife  of  L.  W.,  the  said  E.  the  wife  of  W.  B.,  and  the  said 
A.  G.  were  admitted  as  follows :  E.  W.  and  A.  W.  each  to  an 
undivided  third  part  of  a  third  part  of  the  fourth  part  of  which 
M.  W.,  their  sister,  died  seised ;  K.  fV.,  E.  B.,  and  A.  G.,  each 
to  a  third  of  the  fourth  of  a  fourth,  which  </.  E.,  their  sister's  son, 
was  admitted  to  and  died  seised  of,  and  also  each  to  a  third  of  the 
fourth  of  which  M,  W.,  their  aunt,  died  seised,  to  hold  to  them 
respectively  and  their  respective  heirs  and  assigns  for  ever^  of 
the  lord,  &c.     And  at  the  same  court  E.  W.  and  A.  W.  sur- 
rendered to  the  use  of  their  respective  wills,   ^t  a  court  in 
February  1743  K.  W.  surrendered  to  the  use  of  her  will.     At 
a  court  in  May  1762  the  death  of  E.  B.  was  presented.     And 
at  a  court  in  March  1763  the  death  oi  K.  W.  was  presented, 
leaving  Erasmus  W.,  her  only  son  and  heir.     At  a  court  in 
September  1763  A.  W.  was  admitted,  under  the  will  of  her 
nster  E.  W.,  to  all  her  shares ;  and  at  the  same  court  the  said 
Erasmus  W.  was  admitted  to  the  shares  of  K.  W.  a&  her  only 
son  and  heir  and  devisee  under  her  will.     At  the  same  court  the 
said  T.  C.  Bunbury  was  admitted  to  the  shares  of  E.  B.,  as  her 
only  son  and  heir.     At  a  court  in  June  1773  the  death  of 
A.  W.  was  presented ;  and  at  a  court  in  August  1773  the  said 
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P""**^'*^*  "  ^jfibe  cohein  of  the  said 

fcr  a  partitior  ^.^Jdtk  fourth  part  of  ttie  pce- 

**°**^.  "*"'  *^' C^  *°  October  1 736,  as  one  of  the 

""  *  *"  '    ^  jL  '^ji  ff. ;  and  also  to  a  third  part  of  a 

'  ,1  "'J  ji^  which  she  was  admitted  in  Jannary 
^ "'  ^  lyJ^*  1^*9  ^^  sister  ;  and  also  to  one  odier 
n  mig  ,*  '^  ,«  ^^  pujl^  j^  which  she  was  admitted  in  Scp- 

^  *  ''/"^'  '^»*?r  the  win  of  her  sister  E.  W.,  to  hold  to 

^         A^^  jif  /^  ^'  Bwdnary  in  fee.     At  the  same  court  .ijiii 
*^  /^"^^^  wife  of  n'aU^  Hammer  (formerly  A.  Graham), 

/'^f^ctkL  to  the  like  Glares,  and  in  like  manner,  as  one  of 
^ygsiiA.  IT. ;  and  at  the  same  court  the  said  £r«»M»  W. 
^^  like  mannar  admitted,  as  one  of  the  heirs  of  A*  W. 
^  it  was  at  that  court  found  and  presented  by  the  homage, 
^  the  executors  of  A.  W.  paid  to  the  lord  10/.  lOt.  as  a  com* 
pj^MKx  for  the  heriots  due  on  her  death.     At  a  court  in 
October  1778,  the  death  of  Ann  Hammer  was  presented ;  and 
at  a  court  in  June  1780,  Job  Hammer,  ooe  of  the  sons  of  the 
said  A.  H.,  and  devisee  in  the  will  of  the  said  A.  W.,  his  laie 
aunt,    claimed  to  be  admitted  to  all  the  said   parts,    and 
was    admitted    accordingly,    the  said   shares   amounting  in 
the  whole  to  oae*third  d  the  estate.    At  a  court  in  July,  1807, 
the  death  of  the  said  Eratmmt  W.  was  presented.   At  a  court 
in  June,  1809,  Hemry  IVarrem  was  admitted,  as  youngest  son 
and  heir,  to  all  the  undivided  parts  to  whidh  his  father  the  said 
Erttsmns  n\  was  so  admitted,  sulgect  to  any  heriot  or  heriots^ 
of  which  his  fother  might  have  died  possessed,  or  to  a  oompo- 
ation  or  ompositions  in  lieu  tita&teot.    And  at  a  court  In  Au- 
gust  1814,  the  homage  presented  the  death  of  the  said  Jab  H; 
referring  to  his  admission  in  June  1780  to  divers  shaies,  con- 
stituting one-third  of  the  estate,  leaving  Job  H.  hb  youngest 
son  and  heir,  according  to  the  cust«n  ci  the  said  manor,  and 
oooduding  thus,  *'  but  whether  he  left  any  heriot  the  court  is 
not  informed.* 

The  above  mentioaed  entries  were  rdied  upon,  as  oonstitutiDg 
the  title  of  Sir  T.  C.  Bmnbmry. 

Other  afttries  upon  the  court  roll  wwe  produced  as  evidence 
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of  the  alleged  custom  for  the  lord,  upon  the  death  of  every 
copyhold  tenant  of  any  heriotable  tenements,  to  take  for  herioto 
80  many  of  his  beasts  as  the  number  of  such  tenements 
amounted  to. 

Sir  T.  C.  Bmdmry  died  in  1821,  and  was  the  owner  of  divers 
horses,  twenty-six  of  which  were  at  Barton  in  Suffolk.  The 
plaintiff  claimed  twenty*two  of  the  best  beasts  of  Sir  T.  C.  B., 
as  heriots,  and  sent  his  bailiff  to  Barton,  to  take  an  account 
of  the  horses  of  Sir  T.  C.  B.,  and  the  groom  delivered  to  lum 
the  names  of  twenty-five  horses  which  were  there,  and  of  others 
which  were  at  Newmarket.  By  agreement  between  the  plaintiff 
and  the  exeeutors  of  Sir  T.  C.  B.,  twenty-two  of  the  horses 
which  were  at  Barton,were  sold  at  Taitersalts.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C.  B.,  en- 
titled to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
how  many  ?  not  exceeding  fourteen  in  the  whole.  It  was  con- 
tended for  the  plaintiff,  that  he  was  entitled  to  twenty-two 
heriots,  upon  the  principle  established  in  Attree  &  Seutt,  that 
upon  the  division  of  property  into  several  estates,  the  distinct 
services  consequent  on  such  division  would  continue,  although 
tiie  property  should  be  afterwards  re-united ;  and  that,  as  far 
as  the  interest  of  the  lord  was  concerned,  the  estate  of  a  copar* 
cener  stood  on  the  same  footing  as  that  of  a  tenant  in  common. 
Hie  particular  attention  of  the  Court  was  called  to  the  circum- 
stance of  the  four  daughters  of  S.  W.  having  been  admitted  on 
their  own  prayer,  as  tenants  in  common.  For  the  defend- 
ants it  was  urged,  that  a  custom  to  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap- 
peared, which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  regard  to.  estates  held  in  coparcenary, 
md  tiiat  the  circumstance  of  the  coparceners  having  been  ad- 
mitted severally,  was  not  important,  as  such  admissicm  did  not 
operate  as  a  partition ;  and  that  the  result  of  the  entries  on  the 
rolls  was,  that  Sir  T.  C.  B.  died  seised  of  his  shares  by  descent, 
and  as  a  parcener; — but  it  was  admitted  that  under  the  devise 
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T.  C  Bufihury  was  admitted,  as  one  of  the  coheirs  of  the  sud 
A.  W.,  to  an  undivided  third  part  of  a  fourth  part  of  the  pre- 
mises to  ivhich  she  was  admitted  in  October  1735,  as  one  of  the 
daughters  and  coheirs  of  S.  W. ;  and  sdso  to  a  third  part  of  a 
third  of  a  fourth  part,  to  which  she  was  admitted  in  Jannary 
1 743,  on  the  death  of  M.  W;  her  sister  ;  and  also  to  one  odier 
third  part  of  a  fourth  part,  to  which  she  was  admitted  in  Sep- 
tember 1763,  under  the  will  of  her  sister  E.  W.,  to  hold  to 
him  the  said  T.  C.  Bunhury  in  fee.  At  the  aame  court  Ami^ 
Hanmer,  the  wife  of  Walden  Hanmer  (formerly  A.  Graham), 
was  admitted  to  the  like  shares,  and  in  like  manner,  as  one  of 
the  heirs  of  A.  W. ;  and  at  the  same  couH  the  said  Erasnms  W. 
was  in  like  manner  admitted,  as  one  of  the  heirs  of  A^  JV* 
And  it  was  at  that  court  found  and  presented  by  the  homage, 
that  the  executors  of  A.  W.  paid  to  the  lord  10/.  10#.  as  a  com* 
position  for  the  heriots  due  on  her  death.  At  a  court  in 
October  1778,  the  death  of  Ann  Hanmer  was  presented ;  and 
at  a  court  in  June  1780,  Job  Hanmer,  one  of  the  sons  of  the 
said  A.  H.,  and  devisee  in  the  will  of  the  said  A.  W.,  his  laie 
aunt,  claimed  to  be  admitted  to  all  the  said  parts,  and 
was  admitted  accordingly,  the  said  shares  amounting  m 
the  whole  to  one-third  of  the  estate.  At  a  court  in  July,  1807, 
the  death  of  the  said  Erasmus  W.  was  presented.  At  a  tourt 
in  June,  1809,  Henry  Warren  was  admitted,  as  youngest  fl(m 
and  heir,  to  all  the  undivided  parts  to  which  his  father  the  said 
Erasmus  W,^  was  so  admitted,  subject  to  any  heriot  or  heriots^ 
of  which  his  father  might  have  died  possessed,  or  to  a  cacofo- 
sition  or  compositions  in  lieu  thereof.  And  at  a  court  in  Au- 
gust 1814,  the  homage  presented  the  death  of  the  said  Job  H., 
referiing  to  his  admission  in  June  1780  to  divers  shares,  con- 
stituting one-third  of  the  estate,  leaving  Job  H.  his  youngest 
son  and  heir,  according  to  the  custom  of  the  said  manor,  and 
concluding  thus,  "  but  whether  he  left  any  heriot  the  court  ia 
not  informed." 

The  above  mentioned  entries  wef  e  relied  upon,  as  constitutio|f 
the  tiUe  of  Sir  T.  C.  Embury. 

Other  entries  upon  the  court  roll  were  produced  as  evidence 
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ef  the  alleged  custom  for  the  lord,  upon  the  death  of  every 
copyhold  tenant  of  any  heriotable  tenements,  to  take  for  herioto 
80  many  of  his  beasts  as  the  number  of  such  tenements 
amounted  to. 

Sir  71  C.  Bwdntry  died  in  1821,  and  was  the  owner  of  divers 
horses,  twentynsix  of  which  were  at  Barton  in  Suffolk.  The 
plaintiff  claimed  twenty-two  of  the  best  beasts  of  Sir  T.  C.  B., 
as  heriots,  and  sent  his  bailiff  to  Barton,  to  take  an  account 
of  the  horses  of  Sir  T.  C.  B.y  and  the  groom  delivered  to  him 
the  names  of  twenty-five  horses  which  were  there,  and  of  others 
which  were  at  Newfnarket.  By  agreement  between  the  plaintiff 
and  the  executors  of  Sir  T.  C.  B.,  twenty-two  of  the  horses 
which  were  at  Barton,were  sold  at  Tattersalts.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  71  C  B.,  en** 
titled  to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
how  many?  not  exceeding  fourteen  in  the  whole.  It  was  con- 
tended for  the  plaintiff^  that  he  was  entitled  to  twenty-two 
heriots,  upon  the  principle  established  in  Attree  &  Scutt,  that 
upon  the  division  of  property  into  several  estates,  the  distinct 
services  consequent  on  such  division  would  continue,  although 
the  property  should  be  afterwards  re-united ;  and  that,  as  far 
as  the  interest  of  the  lord  was  concerned,  the  estate  of  a  copar- 
cener stood  on  the  same  footing  as  that  of  a  tenant  in  common. 
The  particular  attention  of  the  Court  was  called  to  the  circum- 
stance of  the  four  daughters  of  S.  W.  having  been  admitted  on 
their  own  prayer,  ag  tenants  in  common.  For  the  defend- 
ants it  was  urged,  that  a  custom  to  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap- 
peared, which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  regard  to  estates  held  in  coparcenary, 
wd  tiiat  the  circumstance  of  the  coparceners  having  been  ad- 
mitted severally,  was  not  important,  as  such  admission  did  not 
operate  as  a  partition ;  and  that  the  result  of  the  entries  on  the 
rolls  was,  that  Sir  71  C.  B.  died  seised  of  his  shares  by  descent, 
and  as  a  parcener; — but  it  was  admitted  that  under  the  devise 
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IfT  E^fT.to  A.  W^  A.  W.  tadk  her  ostat^s  jliares  as  a  pur- 
and  Md  them  ineaaniaii  irith  hendf  and  die  odier  oo> 
sodiatif  the£ctiiiniD  ifttnar  fr  Sntf  were  law,  the 
heriots  mlgfat  be  dcobled  br  the  devise,  and  two  mi^ift  be 
parable  at  the  death  of  A.  JF.,  bat  diat  the  ooparcenarj  as  to 
dbe  nst  remained  midisturbed,  and  that  Sir  T.  C.  B.  took  all 
the  shares  of  his  annt,  as  a  parcener. 

Ch.  J.  Besi^  in  girmg  the  judgment  of  die  oourty  obsenred 
diat  an  die  shares  of  die  daughters  of  Saamd  Warmer,  had 
descended  regnlartv  to  Sir  71  C  B.,  except  as  to  die  part  ci 
£•  IT.,  wbich  was  devised  by  htf  to  A.  fF.,  and  upon  the  death 
of  A.  IT.,  withoot  issue,  passed  on  to  her  meoes,  and  that  as  to 
the  last  mentioDed  one-foorth  share,  Eraswuu  W.  and  Sir 
T.  C  B,  were  coparceners,  hot  holding  under  the  severance 
made  br  the  will  of  £.  IT.,  so  that  if  Attree  &  Semtt  were 
good  law,  the  ]daintiff  would  be  entitled  to  at  least  four  heriots, 
but  if  it  were  not  good  law,  then  only  to  two  heriots.  His 
Loidship  dien  noticed  that  the  dedsiMi  in  the  case  of  Attree  & 
Scmit  seemed  to  have  been  founded  on  the  authority  of  the  case 
in  FitxJkerberfs  Abridgment  (a)  wluch  appeared  to  lum  not  to 
be  entitled  to  any  weight,  and  remarked  that  it  was  a  setded  rule, 
diat  the  fines  and  other  claims  of  the  lord,  were  not  to  be  carried 
to  sudi  an  extent  as  to  work  the  disherison  of  the  cc^ybdder, 
or,  in  other  words,  to  make  the  estate  what  the  dvilians  call 
dSoauioaa  ketreditas.  His  Lorddiip  denied  the  authority  in 
Fitzi,  observing,  that  there  was  some  great  mistake  about  it, 
and  that  probably  it  was  the  ded^on  of  a  Judge  at  Nisi  Prius, 
—that  it  was  not  to  be  found  in  Brooke,  Rollers  Abridg. 


(a)  (Tit.  Heriots,  pL  1.)  vis.  »  If 
my  tenant  who  Holds  of  me  bj  a  lie- 
riot,  alien  parcel  of  his  land  to  an- 
other, eadi  of  them  is  diaigeaUe  to 
me  with  a  heriots  for  that  it  is 
entire;  and  if  the  tenant  purchase 
the  land  again,  jet,  if  I  were  seised 
of  the  heriot  by  another  man^  I  shall 
hare  of  him^  Jar  each  portion  a  he- 


riot" 

It  was  justly  obeerred  by  the  Court 
of  K.  B.,  in  the  case  of  HoUomay  t. 
Beridgr,  post.  p.  456,  that  the  autho- 
rity of  Fitsh.  was  the  case,  not  of 
the  creation  of  a  tenancy  in  eommoDj 
but  of  a  sereranoe  of  the  estate  into 
distinct  parcels,  and  the  alienatioo  of 
one  of  those  parcels  to  others. 
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Finer,  or  Comyns ;  and  that  Kitchin  clearly  thought  it  was 
not  an  authority,  for  he  stopped  short  at  the  point  at  which  the 
court  in  the  present  case  stopped;  he  made  the  tenants  in 
conunon,  while  they  continued  in  common,  to  pay  several  he- 
riots,  but  went  no  further  (a). 


(a)  Oh.  J.  Best,  in  commenting  on 
Lord  EUenborougk's  reliance  upon 
the  case  in  Fitz.  in  giving  judgment 
in  the  case  of  Attree  &  Scutt,  fur- 
ther observed,  "  Now  let  us  see 
whether  there  is  any  deference  due  to 
the  authority  of  the  case  in  Fitzher- 
bert.  To  avoid  any  mistake  I  have 
copied  it  in  the  Norman  French, 
which  I  translate  thus :  '  If  my  te- 
nant who  holds  from  me  aliene  par- 
cels of  his  land  to  others^  everv  one 
of  them  will  owe  to  me  an  heriot^  be- 
cause the  heriot  is  entire ;  and  if  the 
same  tenant  purchases  back  again,  I 
shall  have  two  heriots  from  him.' — 
And  Fitzherbert  says  that  was  the 
opinion  of  W^l  and  Shard ;  Fitzher- 
bert does  not  mean  to  refer  to  the 
year-books,  as  Lord  EUenbarough 
supposes,  for  when  he  does,  he  not 
only  mentions  the  term  and  the  year 
of  the  reign  as  '  Hilary  43  Edw.  3,' 
but  he  puts  a  figure  to  denote  the 
number  of  the  case  in  the  year-book. 
Here  there  is  no  figure.  It  is  cer- 
tainly not  in  the  year-books  which 
have  come  down  to  us,  for  looking  at 
the  year-books  of  Edward  3,  they 
stop  at  the  30  Edw.  3.,  and  they  do 
not  begin  again  till  the  38th,  so  that 
there  is  no  year-book  for  the  34  Edw. 
3.  It  may  lie  said  that  Fitzherbert 
was  possessed  of  an  edition  which  is 
not  accessible  to  us :  that  is  possible, 
but  we  have  looked  at  the  liber  Assi- 
zarum,  and  there  is  no  case  similar 


to  this.  The  next  thing  I  have  to 
advert  to  destroys  the  case  altoge- 
ther; it  is,  that  there  were  no  judges 
living  in  the  34  Edtv,  3,  whose  names 
answer  to  W^l  and  Shard,  The  only 
judges  I  can  find,— and  I  have  look- 
ed into  Dugdale,  who  has  given  us  a 
list  of  the  judges  of  the  Court  of 
Common  Pleas,  though  not  of  the 
judges  of  the  other  courts.  The 
only  two  judges  I  can  find  who  would 
answer  the  description  of  Wyl  and 
Shard,  are  Richard  De  Wylughby 
and  John  De  Sharden;  both  these 
were  dead  by  the  34  Edw.  3.  I  find 
by  the  Chronica  series,  that  there 
was  a  John  De  Wild,  who  was  Chief 
Baron  of  the  Exchequer  in  34  Edw. 
3.  If  he  was,  he  never  could  have 
sat  in  any  Court  of  Westminster- 
Hall  with  John  De  Sharden,  a  judge 
of  the  Common  Pleas,  for  the  £x« 
chequer  chamber,  in  which  the  Com- 
mon Pleas  and  Exchequer  judges 
meet,  did  not  then  exist." 

In  the  report  of  the  case  of  HoU 
lomay  &  Berkeley,  to  which  I  am 
about  to  refer  the  reader,  the  coun- 
sel for  the  defendant  made  the  fol- 
lowing observation,  in  support  of  the 
accuracy  of  the  allied  statement  in 
Fitz.  Abr.,  viz.,  ^'  It  is  true  that  in 
the  printed  year-books  which  have 
come  down  to  us,  there  is  a  chasm 
from  the  30th  to  the  38th  Edw.  3, 
but  still  many  manuscript  notes  of 
cases    decided  in  the  interval  may 
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If  (said  tlie  learned  duef  Jvetke,  in  oondosion  of  the 
^)  ''tlie  jmy  bad  faand  that  there  was  a  custom  of 
tkb  kind  witbb  tUs  manor,  and  it  had  been  put  to  us  to  say 
wbeAer  Ibe  custom  was  good  or  not,  peifaaps  we  might  hare 
been  of  a  diflferent  o^nion.  It  is  not  necessary  to  say  what  our 
opinion  would  baye  been.  Tbeie  is  no  custom  found  that  on  a 
le-uniao,  the  multiplied  heiiots  axe  to  he  paid.  It  has  been  dis* 
cussed  as  a  question  of  law,  and  we  are  to  say,  whether,  with* 
out  any  custom  bemg  found,  it  is  the  necessary  legal  conse^ 
quenoe,  that  when  an  estate  has  been  divided  and  again  re- 
united, all  the  heriots  are  to  be  paid  after  the  re-union  of  the 
aevend  estates,  that  were  paid  whilst  it  was  divided ;  we  say 
linae  is  no  sudi  law,  no  sndi  doctrine.  Our  judgment  Acre* 
lore,  is,  Aat  Am  heriots  only  are  payable,  notwithstanding  the 
tenancy  in  common  that  has  intervened  in  the  passage  of  this 
property  down  to  Sir  Ckarles  Btmbmry,  and  we  are  of  opinion, 
that  only  two  heriots  were  payable  on  the  death  of  Sir  Charles 
BwmbmTf." 

Park  J.  ^*  The  verdict  must  be  entered  for  the  value  of  the 
two  first  heriots,  1582.  11^.,  and  the  judgment  accordingly.* 

The  case  of  /foflbiMiy  &  another  v.  J9erAf &y  (a),  ^  wludi 


iMve  bem,  and  probaUy  were,  at 
■ome  time  eztuit.  There  sre  other 
diams  in  the  year-books,  and  the 
cases  decided  during  ens  of  them 
(vis.  from  the  10  to  the  18  Edw.  a 
inclosive)  are  extant  in  MS.  in  the 
Inner  Tew^  Hbraiy.  In  Siaikam's 
D^eti,  the  earliest  paUished,  seve- 
nl  esses  are  stated  as  having  been 
decided  in  the  interval  between  the 
aOand  38£ilir.3;  and  under  titk 
Heritit  the  case  in  diq[>ute  is  found. 
In  Cosi.  Dig.  tit.  CitpyhM  (K.  19) 
the  same  is  adopted.  Then  as  to 
KUchin,  it  is  true  that  in  p.  264. 
[Ed.  1657.]  he  cites  only  that  part 
of  the  case  in  FUtkerberi  which  is 


mentiooed  in  2  Bing.  901;  but  in 
p.  Qff6,  the  whole  case  as  stated  l^ 
FitzJkerbert  and  Siatkam  is  adopted* 
and  referaice  is  made  to  the  latter 
book.  Lord  Coke,  in  stating  the  re> 
solutiona  of  the  two  chief  justioss 
and  the  Court  of  Wards  in  Bruer* 
Urn's  cuae,  also  refers  to  it;  and  in 
Talbot  s  case  [8  Co.  206  J  he  states 
that  it  was  cited  by  the  phuntiif's 
counsel.  It  is  also  adopted  in  &ngg» 
on  ConrU  Led,  157;  and  there  is 
not  in  any  one  of  these  books  a 
doubt  suggested  as  to  the  aocuxacy 
of  the  statement  in  Fit%»,  or  the  pro- 
priety of  the  decision." 
(a)  6  Bam.  h  Cress.  3. 
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the  Court  of  King's  Bench  ako  over^ruled  the  authority  of 
Attree  &  Scwtt,  on  the  particular  point  under  consideration^ 
although  it  left  the  case  in  Fitzh.  unimpeached,)  was  an  action 
of  troTer  for  six  horses^  and  was  tried  at  the  Hampshire 
summer  assizes  1825^  in  which  a  verdict  was  found  for  the 
plaintiffi,  for  nominal  damages,  subject  to  the  opinion  of 
the  Court  of  B.  R.,  whether  the  defendant,  the  lord  of  the 
manor,  was  entitled  to  12  or  only  6  heriots,  in  respect  of 
oertam  copyhold  tenements  whereof  G.  H.  A.  died  seised. 
The  counsel  for  the  plaintiffi  relied  on  the  above  case  of 
Garland  &  JekyU,  and  the  counsel  for  the  defendant  on  that 
of  Attree  &  Scutt — Bayley  3.,  in  delivering  the  judgment  of 
the  court,  stated,  in  substance,  that  in  April  1812,  /*  A.  died 
•eised  of  certain  copyholds  held  of  the  manor  of  Basham,  which 
had  been  formerly  six  tenements,  having  surrendered  them  to 
the  use  of  his  will,  and  having  devised  them  to  his  two  sons  G. 
H.  A.  and  J.  A.,  as  tenants  in  common,  in  fee.  That  in  Au* 
gust  1812  the  two  brothers  were  respectively  admitted  to  un- 
divided moieties,  and  in  February  1818  J.  A.  surrendered  his 
moiety  to  his  brother  G,  H.  A.,  who  was  admitted  thereto.  In 
1824  G.  H.  A.  died,  and  the  lord  seised  two  beasts,  in  respect 
to  each  of  the  six  copyholds,  and  for  the  seisure  of  six,  i.  e.  all 
but  one  on  each,  the  action  was  brougl)t.  The  question  there- 
fore, was,  whether  upon  a  tenancy  in  common,  the  share  of 
each  tenement  constituted  a  distinct  tenement,  or  whether, 
notwithstanding  the  distinct  estates  of  each  tenant  in  common, 
the  copyhold  remuned  an  entire  tenement.  That  the  custom 
(which  was  against  common  right,  and  to  be  construed  strictly,) 
gave  a  heriot  in  respect  of  each  tenement,  and  not  in  respect  of 
each  estate  in  a  copyhold  tenement  of  which  the  tenant  died 
seised.  The  learned  judge  then  adverted  to  lord  Cokeys  com- 
mentary on  the  2nd  Chap,  of  the  statute  of  quia  emptores,  in 
illustration  of  the  distinction  which  the  law  contemplates  between 
lin  alienation  of  a  distinct  parcel  of  a  freehold  tenement,  and  the 
creation  of  a  tenancy  in  common  ;  and  from  which  he  deduced, 
that,  in  the  case  of  freehold  lands,  which  are  within  the  statute 
of  qtda  emptores,  the  creation  of  a  tenancy  in  common,  leaves 
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simple,  such  grant  not  being  a  change  of  tenancy  with  respect 
to  the  lord :  this  is  quite  dear,  I  conceive,  but  it  is  irrelevant  to 
copyhold  tenure  for  the  reason  just  assigned,  namely,  that  the 
copyholder  in  every  case  holds  immediately  of  the  lord,  so  that 
a  surrender  of  any  portion  of  his  interest  must  of  necesaty 
create  a  change  of  tenancy. 

A  heriot  is  due  on  the  death  of  the  reversioner,  both  as  to 
freehold  and  copyhold  estates  (a),  for  he  is  equally  in  the  seirin 
as  a  person  entitled  in  possession  (b). 

And  by  custom  a  heriot  may  be  claimed  on  the  death  of  the 
head  of  a  body  politic  (c). 

The  heriot  is  due  on  the  decease  of  the  lord's  tenant,  and 
therefore  on  the  death  of  the  trustee,  and  not  of  the  cestuy  que 
trust  (d). 

And  a  heriot  is  not  due  on  the  death  of  a  person  having  only 
an  interesse  termini,  for  instance  if  a  lease  be  made  to  two  for  99 
years,  if  three  persons  should  so  long  live,  to  commence  at  the 
expiration  of  an  existing  lease,  at  a  certain  rent,  and  rendering 
a  heriot  after  the  death  of  the  lessees,  or  either  of  them,  and 
one  of  the  lessees  for  99  years  die  before  the  expiration  of 
the  first  lease,  a  heriot  could  not  be  demanded,  as  there  would 
be  no  reversion  until  the  commencement  of  the  term,  and  for 
want  of  a  reversion,  the  reservation  could  not  take  effect  (e). 


(a)  Butler  r.  Archer,  Ow.  152. 
Br.  Hariot8«  1.  Br.  Avowrie^  142. 
Br.  Entre  Gong.  pL  20.  2  Watk.  on 
Cop.  149. 

lb)  Bro.  Eacheat  6.  lb.  Waste  40. 
Dy.  ]27.  b.  pi.  56.  Gilb.  Ten.  88.  2 
Watk.  149.    Ante,  p.  168. 

(c)  Ktz.  Har.  7-  5  Ed.  4.  72.  b., 
Long^s  case.  2  Watk.  on  Cop.  155, 
dtea  S.  C,  and  also  1  E.  2.  14  a. 
Fisher  81,  cites  Lon^s  case,  and  two 
instances  in  Oxford  UniversUy.  Bnt 
a  heriot  oonld  not  be  claimed  of  him 
without  a  custom  for  it.  32  E.  2. 
Fiu.  Har.  7*  Kitch.  264. 


(d)  Trin.  CM.  Comb.  v.  Bromue, 
1  Vem.  441.  1  Sir  W.  BL  141. 
Smartle  v.  Penhallow,  2  Lord  Rajm. 
1000.  S.  C.  1  Salk.  189.  8.  C.  6 
Mod.  67.  3  Atk.  77.  in  Car  y.  £01. 
ton, 

(e)  Lion  v.  Carew,  1  Vent  91. 
8.  C.  (London  ▼.  Came,)  2  Sannd. 
165.  8.  C.  {Langan  v.  Came,)  1 
Lev.  294.  S.  C.  (Lemal  ▼.  Cara,)  2 
Keb.  605,  672,  688,  677-  8.  C. 
{Hangon  &  Carve,)  8id.  437-  Lex 
Cust.  242-3.  Lex.  Man.  119.  2 
Watk.  on  Cop.  I5a 
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It  would  seem  that  the  heiiot^  in  case  of  disseisin^  will  be  due 
on  the  death  of  the  disseisee,  and  not  of  the  disseisor,  as  the 
former  continues  tenant  to  the  lord  by  right  (a),  unless  indeed 
the  entry  of  the  disseisee  or  his  heir  be  tolled  (b) ;  but  it  is  to 
be  recollected  that  a  copyholder  cannot,  properly  speaking,  be 
disseised  (c),  and  that  the  entry  of  him  who  has  the  customary 
right,  is  not  tolled  by  descent  (d). 

A  heriot  will  be  due  on  the  death  of  the  surrenderor  of  copy* 
holds,  if  he  die  before  the  admission  of  the  surrenderee,  the 
latter  not  becoming  the  lord's  tenant  until  admittance  (e). 

As  joint-tenants  make  together  but  one  tenant  to  the  lord, 
and  a  heriot  being  payable  only  on  the  death  of  a  person  who 
dies  solely  seised  (y*),  no  heriot  is  due  until  the  death  of  the 
survivor  of  them  (g). 

And  the  law  is  the  same  with  respect  to  co-parceners,  as  they 
also  are  but  as  one  tenant  to  the  lord,  being  seised  per  nUe 
et  per  taut  {K)  :  And  I  apprehend  that  no  heriot  will  be  due  in 
respect  of  any  share  of  the  property,  so  long  as  the  privity  c^ 
estate  continues  between  surviving  coparceners  and  the  heir  or 
heirs  of  one  or  more  deceased  coparcener  ( i)  ;  but  should  co- 


(a)  Co.  Cop.  8. 56.  Tr.  139. 

{h)  Gilb.  Ten.  N.  24.  p*  372. 
Kitcli.  263-4.  44  Ed.  3.  fol.  13.  7 
H.  4.  fol.  17.  Bro.  tit.  Hariots,  1. 
Norrice  v,  Norrice,  Mar.  23.  8.  C. 
(Norris  r.  Narris,)  2  RoU.  Abr.  He- 
jiot«  2.  2  W«tk.  on  Cop.  146-7- 

(c)  Ante,  pp.  93,  169,  416;  but 
see  2  Roll.  Abr.  Her.  2. 

(d)  Ante,  p.  59. 

(f)  Kitch.  265.  Mr.  Watkins,  in 
the  2nd  Ed.  of  Us  copyholder,  p.  147 
n.  (e),  makes  a  qu.  whether  if  the  8ur« 
renderee  die,  and  his  heir  be  admitted, 
(which  admissicm  would  relate  back 
to  the  date  of  the  surrender,)  the 
lord  could  daim  a  heriot  aa  the  death 
of  the  surrenderee ;  and  adds  '^  If  so 


the  lord  must  return  the  heriot  taken 
on  the  death  of  the  surrenderor." 

(/)  Butler  V.  Archer,  Ow.  153. 
Bro.  tit.  Hariots,  4.  2  Watk.  on  Cop. 
1 47-A  Ramshaw  &  RcboUom,  Duke's 
Char.  U.  by  Bridg.  135. 

{g)  Kitch.  264,  dtes  24  E.  3.  3. 
19  R.  2. 5.  Fitz.  Har.  pi.  3. 5.  Com. 
Dig.  Cop.  (K.  24.) 

(A)  3  Leo.  13.  ca.  30.  Lib.  Ass. 
210.  b.  Pasch.  34  E.  3.  pi.  15.  2 
Biag.  Wl^,  m  Garland  Sc  JehflL  As 
between  themselves  they  hare  a  sole 
seisin,  but  as  to  other  persons  they 
hare  a  joint  seisin.  2  Watk.  on  Cop. 
148-^.  Ante,  p.  364,  411. 

(0  Co.  Lit.  163.  b.  164.  a.  2  P. 
W.614. 
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parceners  take  adinis$ron  separately,  oo  the  basis  of  a  contract 
for  a  partition,  then  it  may  admit  of  an  argument  that  the 
holding  woukl  be  converted  into  a  tenancy  in  common,  and  so 
render  it  necessary  for  them  to  plead  their  respective  admissions 
as  nSw  grants,  and  not  allege  seisin  in  the  ancestor.  Bat  I 
indine  to  think  that  tlie  mere  act  of  admission,  in  whatever  form 
it  might  be  made  by  the  lord,  could  not  operate  as  a  severance 
of  the  legal  tenancy  under  the  descent  (a). 

Tenants  in  commcm  are  solely  seised,  so  that  a  heriot  is  doe 
to  the  lord  on  the  death  of  eadi  of  them.  This  prindple  has 
been  repeatedly  recognised  in  the  courts  of  law  (6),  and  was 
fully  estaUished  by  the  decision  of  the  Court  of  King^s  Bendi 
in  Attree  v.  Scutt  (c),  which  case  has  frequently  been  acted 
upon  as  an  authority  that,  even  after  undivided  shares  of  a  copy- 
hold estate  become  united  in  one  person,  the  several  shares  con- 
tinue,  in  contemplation  of  law,  as  distinct  copyhoids,  as  well  for 
the  purpose  of  the  lord's  fines  and  services,  as  the  steward's  fees, 
where,  by  the  custom  ci  the  manor,  a  separate  set  of  fees  is 
payable  in  respect  of  each  distinct  tenement  {d) ;  but  the  case 
of  Attree  and  Scutt,  as  for  as  relates  to  the  legal  eflfect  of  a  re- 
union of  the  several  undivided  shares  of  copyhold  property,  was 
overruled  by  the  Court  of  Common  Pleas  in  the  case  of  Oar- 
land  v.  Jekyll  &  another  {e\  and  by  the  Court  of  King's  Bench, 
in  the  case  of  HoUoway  &  another  v.  Berkeley  (y). 

The  case  of  Garland  &  Jekyll  was  an  action  of  assumpatfor 
money  hadimd  received,  brought  by  the  kird  of  the  manor  of  Weeks 
Park  HaUy  in  Essex,  against  the  executors  of  Sir  T.  C,  Bun* 
imry,  and  was  tried  at  the  sittings  after  Hilary  Term  1822, 
before  Dallas,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  a  cose  in  substance,  as  follows.  In  1735  Samuel 
Wamef  died  sensed  of  two  copyhoM  herk>taUe  taiements 
within  the  said  manor,  the  one  containing  about  nine,  and  the 

(a)  Ant^,  p.  S64.  (d)  And  aee  1  Vol.  Ga.  &  Op. 

(6)  See  ftiite,  pp.  9*4, 413.  fitl,  293. 

(e)  6  Sttft  461.    S.  C.  9  Smith         <e)  2  Bhig.  273. 
449.  (/)  6  Barn.  &  Cress.  S.    S.  C.  9 

Dow.  &  Hy.  8a 


€H.  Yin.2  OP   HERIOTS.  449 

other  about  ten  acres^  and  Catherine  Graham  (late  C.  fV.  spin- 
ster),  Mary  W.,  Eleanor  W.,  and  Ann  W.,  his  four  daughters 
and  coheirs^  were^  at  a  court  in  October  1735,  admitted  sepor 
rately,  each  to  an  undivided  fourth  part  of  the  premises,  but  one 
fine  only  was  set  on  such  admission.     At  a  court  in  September 
1736  the  death  o(  the  said  C.  G.  was  presented ;  and  at  a  court 
m  September  1737  the  death  of  the  said  M.  W.  was  presented. 
At  a  court  ra  November  1737  Kitty  the  wife  of  L.  Warren, 
Eleanora,  the  wife  of   W.  Bunbury,  Ann  Graham,  spinster, 
and  J.  EUiston,  an  infaifit,  son  of  /.  E.,  and  S.  his  wife,  late 
S.  Graham,  spinster,  were  admitted,  at  their  own  desire,  as 
ienaMte  in  common,  to  the  undivided  fourth  share  late  of  the  said 
C  G,,as  tier  coheirs.    At  a  court  in  May  1738  K.  W.  sur- 
rendered to  the  use  of  her  wiU.     And  at  a  court  in  January 
1743  the  death  of  the  said  J.E.,  the  infant  son,  was  presented, 
and  thereupon  the  said  £•  W.  and  A.  W.,  the  said  K.  the 
wife  of  L.  W.,  the  said  E.  the  wife  of  W.  B.,  and  the  said 
A*  G.  were  admitted  as  follows :  E.  fV.  and  A.  W.  each  to  an 
undivided  third  part  of  a  third  part  of  the  fourth  part  of  which 
M.  W.,  their  sister,  died  seised ;  K.  W.,  E.  B.,  and  A.  G.,  each 
to  a  third  of  the  fourth  of  a  fourth,  which  </.  E.,  their  sister's  son, 
was  admitted  to  and  died  seised  of,  and  also  each  to  a  third  of  the 
fourth  of  which  M.  W.,  their  aunt,  died  seised,  to  hold  to  them 
respectively  and  their  respective  heirs  and  assigns  for  ever,  of 
the  lord,  &c.     And  at  the  same  court  E.  W.  and  A.  W.  sur- 
rendered to  the  use  of  their  respective  wills,   ^t  a  court  in 
February  1743  K.  W.  surrendered  to  the  use  of  her  will.     At 
a  court  in  May  1762  the  death  of  E.  B.  was  presented.     And 
at  a  court  in  March  1763  the  death  of  K.  W.  was  presented^ 
leaving  Erasmus  W.,  her  only  son  and  heir.     At  a  court  in 
September  1763  A.  W.  was  admitted,  under  the  will  of  her 
nster  E.  W.,  to  all  her  shares ;  and  at  the  same  court  the  said 
Erasmus  W.  was  admitted  to  the  shares  of  K.  JV.  as  her  only 
son  and  heir  and  devisee  under  her  will.     At  the  same  court  the 
said  T.  C.  Bunbury  was  admitted  to  the  shares  of  E.  B.,  as  her 
only  son  and  heir.     At  a  court  in  June  1773  the  death  of 
A.  W.  was  presented ;  and  at  a  court  in  August  1773  the  said 
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T.  C  Bunbury  was  admitted^  as  one  of  the  coheirs  of  the  said 
A.  W.y  to  an  undivided  third  part  of  a  fourth  part  of  the  pte- 
mises  to  which  she  was  admitted  in  Octoher  1735,  as  one  of  the 
daughters  and  coheirs  of  S.  W. ;  and  also  to  a  third  part  of  a 
third  of  a  fourth  part,  to  which  she  was  admitted  in  Jannarj 
1743,  on  the  death  of  M.  W.,  her  sister  ;  and  also  to  one  other 
third  part  of  a  fourth  part,  to  which  she  was  admitted  in  Sep- 
tember 1763,  under  the  will  of  her  sister  E.  W.,  to  hold  to 
him  the  said  T.  C.  Bunbury  in  fee.  At  the  same  court  Ann 
Hanmer,  the  wife  of  JValden  Hanmer  (fo^'merly  A.  Graham), 
was  admitted  to  the  like  shares,  and  in  like  manner,  as  one  of 
the  heirs  of  A.  W. ;  and  at  the  same  cou)-t  the  said  ErMmus  W. 
was  in  like  manner  admitted,  as  one  of  the  heirs  of  A*  W. 
And  it  was  at  that  court  found  and  presented  by  the  homage, 
that  the  executors  of  A.  W.  paid  to  the  lord  10/.  10#.  as  a  com- 
position for  the  heriots  due  on  her  death.  At  a  court  in 
October  1778,  the  death  of  Ann  Hanmer  was  presented ;  and 
at  a  court  in  June  1780,  Job  Hanmer,  one  of  the  sons  of  the 
said  A.  H.,  and  devisee  in  the  will  of  the  said  A.  W,,  his  late 
aunt,  claimed  to  be  admitted  to  all  the  said  parts,  and 
was  admitted  accordingly,  the  said  shares  amounting  in 
the  whole  to  one-third  of  the  estate.  At  a  court  in  Joly,  1807, 
the  death  of  the  said  Erasmus  W.  was  presented.  At  a  tourt 
in  June,  1809,  Henry  Warren  was  admitted,  as  youngest  son 
and  heir,  to  all  the  undivided  parts  to  which  his  father  the  said 
Erasmus  W.  was  so  admitted,  subject  to  any  heriot  or  heriots, 
of  which  his  father  might  have  died  possessed,  or  to  a  compo- 
sition or  compositions  in  lieu  thereof.  And  at  a  court  m  Au- 
gust 1814,  the  homage  presented  the  death  of  the  said  Job  H., 
referiing  to  his  admission  in  June  1780  to  divers  shares,  con- 
stituting one-third  of  the  estate,  leaving  «/oi  H  his  youngest 
son  and  heir,  according  to  the  custom  of  the  said  manor,  and 
concluding  thus,  ^'  but  whether  he  left  any  heriot  the  court  is 
not  informed." 

The  above  mentioned  entries  were  relied  upon,  as  constituting 
the  title  of  Sir  T.  C.  Bunbury. 

Other  entries  upon  the  court  roll  were  produced  as  evidence 
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of  the  alleged  custom  for  the  lord,  upon  the  death  of  every 
oop  jhold  tenant  of  any  heriotable  tenements,  to  take  for  heriots 
so  many  of  his  beasts  as  the  number  of  such  tenements 
amounted  to. 

Sir  71  C  Bwdmry  died  in  1821,  and  was  the  owner  of  divers 
horses,  twenty-six  of  which  were  at  Barton  in  Sifffblk.  The 
plaintiff  claimed  twenty-two  of  the  best  beasts  of  Sir  71  C.  B., 
as  heriots^  and  sent  his  bailiff  to  Barton,  to  take  an  account 
of  the  horses  of  Sir  T.  C  B.,  and  the  groom  delivered  to  him 
the  names  of  twenty-five  horses  which  were  there,  and  of  others 
which  were  at  Newmarket*  By  agreement  between  the  plaintiff 
and  the  exeeutors  of  Sir  T.  C.  B.,  twenty-two  of  the  horses 
which  were  at  BmrtaHpWere  sold  at  TetttersalFs.  And  the  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  as 
lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C  B.,  en- 
titled to  more  than  two  heriots  ?  and  if  to  more  than  two,  to 
how  many  ?  not  exceeding  fourteen  in  the  whole.  It  was  con- 
tended for  the  plaintifi^  that  he  was  entitled  to  twenty-two 
heriots,  upon  the  principle  established  in  Attree  &  Seutt,  that 
upon  the  division  of  property  into  several  estates,  the  distinct 
senrices  consequent  on  such  division  would  continue,  although 
the  property  should  be  afterwards  re-united ;  aod  that,  as  far 
as  the  interest  of  the  lord  was  concerned,  the  estate  of  a  copar- 
cener stood  on  the  same  footing  as  that  of  a  tenant  in  common. 
Tlie  particular  attention  of  the  Court  was  called  to  the  circum- 
stance of  the  four  daughters  of  S.  W.  haidng  been  admitted  on 
their  own  prayer,  as  tenants  in  eamman.  For  the  defend- 
ants it  was  urged,  that  a  custom  to  take  several  heriots  after 
the  re-union  of  several  estates,  ought  expressly  to  have  ap- 
peared, which  was  not  the  fact,  and  that  even  then  the  custom 
would  not  avail,  with  regard  to  estates  held  in  coparcenary, 
wd  ^tibat  the  circumstance  of  the  coparceners  having  been  ad- 
mitted severally,  was  not  important,  as  such  admission  did  not 
Operate  as  a  partition ;  and  that  the  result  of  the  entries  on  the 
rolls  was,  that  Sir  71  C.  B.  died  seised  of  his  shares  by  descent, 
and  as  a  parcener.; — but  it  was  admitted  that  under  the  devise 
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by  E.  W.  to  A.  fV.,  A.  W.  took  her  sister's  shares  as  a  pur- 
chaser, and  held  them  in  common  with  herself  and  the  other  oo* 
parceners,  so  that  if  the  dictum  in  Attree  &  Scutt  were  law,  the 
heriots  might  be  doubled  by  the  devise,  and  two  might  be 
payable  at  the  death  of  A.  W.,  but  that  the  coparcenary  as  to 
the  rest  remained  undisturbed,  and  that  Sir  T.  C  B.  took  all 
the  shares  of  his  aunt,  as  a  parcener. 

Ch.  J.  Best,  in  giving  the  judgment  of  the  court,  observed 
that  all  the  shares  of  the  daughters  of  Samuel  Warner,  had 
descended  regularly  to  Sir  T.  C.  B.,  except  as  to  the  part  of 
E.  fV.,  which  was  devised  by  her  to  A.  fV*,  and  upon  the  death 
of  A.  W.,  without  issue,  passed  on  to  her  nieces,  and  that  as  to 
the  last  mentioned  one-fourth  share,  Erasmus  W.  and  Sir 
T.  C.  B.  were  coparceners,  but  holding  under  the  severance 
made  by  the  will  of  E*  JV,,  so  that  if  Attree  &  Scutt  were 
good  law,  the  plaintiff  would  be  entitled  to  at  least  four  heriots, 
but  if  it  were  not  good  law,  then  only  to  two  heriots.  His 
Lordship  then  noticed  that  the  decision  in  the  case  of  Attree  & 
Scuit  seemed  to  have  been  founded  on  the  authority  of  the  case 
in  Fitzherberfs  Abridgment  (a)  which  appeared  to  him  not  to 
be  entitled  to  any  weight,  and  remarked  that  it  was  a  settled  rule, 
diat  the  fines  and  other  claims  of  the  lord,  were  not  to  be  carried 
to  such  an  extent  as  to  work  the  disherison  of  the  copyholder, 
or,  in  other  words,  to  make  the  estate  what  the  civilians  call 
damnosa  Jueredita^.  His  Lordship  denied  the  authority  in 
Fitxh.  observing,  that  there  was  some  great  mistake  about  it, 
and  that  probably  it  was  the  decision  of  a  Judge  at  NL»  Prius, 
—that  it  was  not  to  be  found  in  Brooke,  RoU^s  Abridg. 


(fl)  (Tit.  Heriots,  pi.  1.)  viz.  «  If 
my  tenant  who  holds  of  me  by  a  he- 
riot,  alien  parcel  of  his  land  to  an- 
other, each  of  them  is  chargeable  to 
me  with  a  heriot,  for  that  it  is 
entire;  and  if  the  tenant  purchase 
the  land  again,  jet,  if  I  were  seised 
of  the  heriot  by  another  man,  I  shall 
hare  of  him,  for  each  portion  a  he- 


riot" 

It  was  justly  observed  by  the  Court 
of  K.  fi.,  in  the  case  of  HotUmnnf  v. 
Berkdey,  post.  p.  456,  that  the  autho- 
rity of  Fitzh*  was  the  case,  not  of 
the  creation  of  a  tenancy  in  common, 
but  of  a  severance  of  the  estate  into 
distinct  parcels,  and  the  alienatioo  of 
one  of  those  parcels  to  others. 
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Viner,  or  Camyns ;  and  that  KitcMn  dearly  thought  it  was 
not  an  authority,  for  he  stopped  short  at  the  point  at  which  the 
court  in  the  present  case  stopped;  he  made  the  tenants  in 
common^  while  they  continued  in  common,  to  pay  several  he- 
riots,  but  went  no  further  (a). 


(a)  Ob.  J.  Bestt  in  commenting  on 
Lord  EUenhcrough's  reliance  upon 
the  case  in  Fits,  in  giving  judgment 
in  the  case  of  Attree  &  Scutt,  fur- 
ther observed,  '*  Now  let  us  see 
whether  there  is  any  deference  due  to 
the  authority  of  the  case  in  Fiizher" 
bert.  To  avoid  any  mistake  I  have 
copied  it  in  the  Norman  French, 
which  I  translate  thus :  ^  If  my  te- 
nant who  holds  from  me  aliene  par- 
cels of  his  land  to  others,  everv  one 
of  them  will  owe  to  me  an  beriot,  be- 
cause the  heriot  is  entire ;  and  if  the 
same  tenant  purchases  back  again,  I 
shall  have  two  heriots  from  him.' — 
And  Fitzherhert  says  that  was  the 
opinion  of  Wyl  and  Shard;  Fitzher- 
hert  does  not  mean  to  refer  to  the 
year-books,  as  Lord  EUenhcrough 
supposes,  for  when  he  does,  he  not 
only  mentions  the  term  and  the  year 
of  the  reign  as  '  Hilary  43  Edw.  3,' 
but  he  puts  a  figure  to  denote  the 
number  of  the  case  in  the  year-book. 
Here  there  is  no  figure.  It  is  cer- 
tainly not  in  the  year-books  which 
have  come  down  to  us,  for  looking  at 
the  year-books  of  Edward  3,  they 
stop  at  the  30  Edw.  3.,  and  they  do 
not  begin  again  till  the  38th,  so  that 
there  is  no  year-book  for  the  34  Edw. 
3.  It  may  be  said  that  Fitzherhert 
was  possessed  of  an  edition  which  is 
not  accessible  to  us :  that  is  possible, 
but  we  have  looked  at  the  liher  Assi- 
zarum,  and  there  is  no  case  similar 


to  this.  The  next  thing  I  have  to 
advert  to  destroys  the  case  altoge* 
ther ;  it  is,  that  there  were  no  judges 
living  in  the  34  Edw.  3,  whose  names 
answer  to  Wi^l  and  Shard.  The  only 
judges  I  can  find,— and  I  have  look- 
ed into  Dugdale,  who  has  given  us  a 
list  of  the  judges  of  the  Court  of 
Common  Pleas,  though  not  of  the 
judges  of  the  other  courts.  The 
only  two  judges  I  can  find  who  would 
answer  the  description  of  Wyl  and 
Shard,  are  Richard  De  Wylughby 
and  John  De  Sharden;  both  these 
were  dead  by  the  34  Edw.  3.  I  find 
by  the  Chronica  series,  that  there 
was  a  John  De  fVild,  who  was  Chief 
Baron  of  the  Exchequer  in  34  Edw. 
3.  If  he  was,  he  never  could  have 
sat  in  any  Court  of  Westminster- 
Hall  with  John  De  Sharden,  a  judge 
of  the  Common  Pleas,  for  the  Ex«* 
chequer  chamber,  in  which  the  Com- 
mon Pleas  and  Exchequer  judges 
meet,  did  not  then  exist." 

In  the  report  of  the  case  of  Hoi' 
loway  &  Berkeley,  to  which  I  am 
about  to  refer  the  reader,  the  coun- 
sel for  the  defendant  made  the  fol- 
lowing observation,  in  support  of  the 
accuracy  of  the  alleged  statement  in 
Fitz.  Abr.,  viz.,  "  It  is  true  that  in 
the  printed  year-books  which  have 
come  down  to  us,  there  is  a  chasm 
from  the  30th  to  the  38th  Edw.  3, 
but  still  many  manuscript  notes  of 
cases    decided  in  the  interval  may 
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^*  ir  (said  the  learned  Chief  Justice,  in  oondusion  of  the 
judgment,)  ^^  the  jury  had  found  that  there  was  a  custom  of 
this  kind  within  this  manor,  and  it  had  been  put  to  us  to  say 
whether  the  custom  was  good  or  not,  perhaps  we  might  hare 
been  of  a  different  opinion.  It  is  not  necessary  to  say  what  our 
opinion  would  have  been.  There  is  no  custom  found  that  on  a 
re-union,  the  multiplied  heriots  are  to  be  paid.  It  has  been  dis* 
cussed  as  a  question  of  law,  and  we  are  to  say,  whether,  withr 
out  any  custom  being  found,  it  is  the  necessary  legal  conse- 
quence, that  when  an  estate  has  been  divided  and  again  re- 
united, all  the  heriots  are  to  be  paid  after  the  re-union  of  the 
seyeral  estates,  that  were  paid  whilst  it  was  divided ;  we  say 
there  is  no  such  law,  no  such  doctrine.  Our  judgment  there- 
fore, is,  that  two  heriots  only  are  payable,  notwithstanding  the 
tenancy  in  common  that  has  intervened  in  the  passage  of  this 
property  down  to  Sir  Charles  Bunburjf,  and  we  are  of  opinion, 
that  only  two  heriots  were  payable  on  the  death  of  Sir  Charles 

Park  J.  ''  The  verdict  must  be  entered  for  the  value  of  the 
two  first  heriots,  158/.  11^.,  and  the  judgment  accordingly.* 
The  case  of  HoUoway  &  another  v.  Berkeley  (a),  (in  whidi 


have  been,  and  piobaUy  were,  at 
aome  time  extant.  There  are  other 
chasma  in  the  year-bodks,  and  the 
cases  decided  daring  one  of  them 
(tis.  from  the  10  to  the  18  Edw.  a 
iaehisive)  are  extant  in  MS.  in  the 
Inner  Temple  lihrarj.  In  Statham't 
Digest,  the  earliest  published,  sere* 
lal  cases  are  stated  as  having  been 
decided  in  the  interval  between  the 
30  and  38  Edw.  3 ;  and  under  title 
Herioi  the  case  in  dispute  is  found. 
In  Cam.  Dig.  tit.  Copyhold  (K.  19) 
the  same  is  adopted.  Then  as  to 
KHchin,  it  is  true  that  in  p.  264. 

[Ed.  18570  ^^  ^^^  ^7  ^^^  F^ 
of  the  case  in  FUnkerheri  which  is 


mentioned  in  2  Bing.  901;  but  in 
p.  266,  the  whole  case  as  stated  by 
FUzherhert  and  Staiham  is  adopted* 
and  reference  is  made  to  the  latter 
book.  Lord  Coke,  in  stating  the  le- 
solutions  of  the  two  diief  jostioBS 
and  the  Court  of  Wards  in  Brmer^ 
ion's  case,  also  refers  to  it ;  and  in 
Talbo^s  case  [8  Co.  208,;]  he  states 
that  it  was  cited  by  the  plaintiff's 
counsel.  It  is  also  adopted  in  Serogge 
om  Courts  Leet,  157;  and  there  is 
not  in  any  one  of  these  books  a 
doubt  suggested  as  to  the  accuracy 
of  the  statement  in  Fit*.,  or  the  pro- 
priety of  the  decision." 
(a)  6  Bam.  &  Cress.  2. 
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the  Court  of  King's  Bench  also  over*ruIed  the  authority  of 
Attree  &  Scutt,  on  the  particular  point  under  consideration^ 
although  it  left  the  case  in  Fitzh.  unimpeached,)  was  an  action 
of  trover  for. six  horses^  and  was  tried  at  the  Hampshire 
summer  assizes  1825,  in  which  a  yerdict  was  found  for  the 
plaintiffi,  for  nominal  damages,  subject  to  the  opinion  of 
the  Court  of  B.  R.,  whether  the  defendant,  the  lord  of  the 
manor,  was  entitled  to  12  or  only  6  heriots,  in  respect  of 
certain  copyhold  tenements  whereof  G.  H.  A.  died  seised. 
The  counsel  for  the  plaintifis  relied  on  the  above  case  of 
GarUmd  &  Jekyll,  and  the  counsel  for  the  defendant  on  that 
of  Attree  &  Scuit. — Bayley  J.,  in  delivering  the  judgment  of 
the  court,  stated,  in  substance,  that  in  April  1812,  J.  A.  died 
seised  of  certain  copyholds  held  of  the  manor  of  Bosham,  which 
had  been  formerly  six  tenements,  having  surrendered  them  to 
the  use  of  his  will,  and  having  devised  them  to  his  two  sons  G, 
H.  A.  and  J.  A.,  as  tenants  in  common,  in  fee.  That  in  Au- 
gust 1812  the  two  brothers  were  respectively  admitted  to  un- 
divided moieties,  and  in  February  1818  J.  A.  surrendered  his 
moiety  to  his  brother  O.  H.  A.,  who  was  admitted  thereto.  In 
1824  G.  H.  A.  died,  and  the  lord  seised  two  beasts,  in  respect 
to  each  of  the  six  copyholds,  and  for  the  seisure  of  six,  t .  e.  all 
but  one  on  each,  the  action  was  brougl)t.  The  question  there- 
fore, was,  whether  upon  a  tenancy  in  common,  the  share  of 
each  tenement  constituted  (jt  distinct  tenement,  or  whether, 
notwithstanding  the  distinct  estates  of  each  tenant  in  common, 
the  copyhold  remained  an  entire  tenement.  That  the  custom 
(which  was  against  common  right,  and  to  be  construed  strictly,) 
gave  a  heriot  in  respect  of  each  tenement,  and  not  in  respect  of 
each  estate  in  a  copyhold  tenement  of  which  the  tenant  died 
seised.  The  learned  judge  then  adverted  to  lord  Coh^s  com- 
mentary on  the  2nd  Chap,  of  the  statute  of  qvia  emptores,  in 
illustration  of  the  distinction  which  the  law  contemplates  between 
an  alienation  of  a  distinct  parcel  of  a  freehold  tenement,  and  the 
creation  of  a  tenancy  in  common  ;  and  from  which  he  deduced, 
that,  in  the  case  of  freehold  lands,  which  are  within  the  statute 
of  qidu  emptores,  the  creation  of  a  tenancy  in  common,  leaves 


456  OF   HKRI0T8.  [PART  I. 

« 

the  services  entire,  and  consequently,  must  leave  the  t^iement 
entire  also ;  and  if,  (said  his  lordship,)  this  be  the  case  in  free- 
holds, ^  a  fortiori  must  it  in  the  case  of  copyholds,'  and  he 
cited  as  an  authority  for  the  applicability  of  the  principle  to 
copyholds,  Co.  Cop.  s.  56.  p.  130.  6  Yin.  105.  Kitch.  245 ; 
establishing  a  plain  distinction  between  the  alienation  of  an  en- 
tire part,  and  the  creation  of  a  tenancy  in  common,  and  observed 
that  though  the  former  might  split  one  tenement  into  several, 
the  latter  would  not     The  judgment  concludes  thus,  ''  The 
authority  from  Fitzh.  is  the  case,  not  of  the  creation  of  a  te- 
nancy in  common,  but  of  a  severance  of  the  estate  into  distinct 
parcels,  and  the  alienation  of  one  of  those  parcels  of  his  land 
to  others  (a).     And  if  we  are  right  in  supposing  .that  the  crea- 
tion of  a  tenancy  in  conunon  in  what  was  previously  an  entire 
tenement^  will  not  destroy  the  entirety  of  the  tenement,  it  1$ 
immaterial  to  consider  what  will  be  the  effect  of  severing  a 
tenement  into  distinct  parcels.     It  does  not  appear  from  FUxk. 
whether  that  was  the  case  of  a  copyhold,  or  of  ^freehM  tene- 
ment, but  it  has  been  frequentiy  noticed  in  subsequent  cases, 
[;6  Co.  1  a.  8  Co.  105  a.  Palm.  342.  Kitch.  269.  Com.  Dig. 
Cop.  K.  19.,3  and  it  is  a  relief  to  us  not  to  be  called  upon  to 
impeach  it.     Whether  it  be  a  right  or  a  wrong  dedsion,  we 
consider  a  matter  still  open  for  discussion.     In  Attree  &  SaM, 
it  may  be  difficult  to  collect  from  the  report  whether  there  was 
not  a  severance  of  the  t^iements  so  as  to  allot  to  one  tenem^it 
what  had  previously  been  parcel  of  another ;   but  the  judg^ 
ment  of  the  court  appears  to  have  proceeded  upon  the  ground, 
that  the  creation  of  a  tenancy  in  common,  though  there  was  no 
division  or  severance  of  the  property,  created  distinct  and  sepa- 
rate tenements,  and  in  that  respect,  we  think  that  dedacm 
wrong.     Garland  &  Jehyll  was  a  case  of  the  creation  of  a  te- 
nancy in  common,  and  upon  the  principle  tiiat  the  creation  of  a 
tenancy  in  common  leaves  the  tenement  entire,  we  think  the 
decision  in  .that  case  right.     It  is  not  necessary  for  us  to  say 
what  would  have  been  our  opinion  had  that  been  a  case,  in 

(a)  Aiite^  p.  452.  n.  (a). 


CH.  Vlll.]  OF   HBRI0T8«  457 

which  there  had  been  an  actual  seyerance  and  division  of  a  tene- 
ment into  distmct  and  separate  parcels^  so  as  to  have  given  to 
separate  holders  separate  properties  in  severalty^  and  vi^e  cau- 
tiously abstain  from  saying  any  thing  on  that  point.  Postea 
to  the  plaintiffs. 

As  a  feme  covert  can  have  no  ownership  in  personal  chattels^ 
it  would  seem  that  the  lord  shall  not  have  a  heriot  on  her 
death  {a) ;  but  it  is  observed  by  Mr.  Watkins  {b\  that  this 
reasoning  will  not  hold  where  she  has  a  separate  estate. 

When  a  feme  copyholder  marries,  the  husband  and  wife  are 
seised  in  her  right,  and  the  seisin  continues  in  the  wife,  if  she 
survive  the  husband ;  and  as  there  is  no  change  of  tenancy  on 
the  death  of  the  husband,  no  heriot  will  accrue  to  the  lord  (c). 

A  heriot  is  due  in  copyhold  cases  on  the  death  of  the 
husband^  tenant  by  the  curtesy,  and  of  the  wife,  tenant  in 
dower,  whether  the  curtesy  or  dower  is  of  the  whole  or  a 
portion  only  of  the  estate,  as  they  respectively  hold  immedi- 
ately of  the  lord  in  both  instances  {d) ;  and  when  the  widow 
has  her  fireebench  of  a  portion  only  of  the  land,  a  heriot  will  be 
due  on  the  death  of  both  the  heir  and  widow  {e). 

But  I  apprehend  that  if  the  customary  heir,  or  the  husband 
entitled  to  curtesy  in  the  copyhold  of  his  wife,  or  the  wife 
entitled  to  freebench  in  the  copyhold  of  her  husband,  where  the 
lord  could  compel  admission  to  such  curtesy  or  freebench,  should 
die  without  being  admitted,  no  heriot  would  be  due  (y ). 

In  freehold  cases,  however,  as  the  heir,  and  not  the  widow, 
is  the  tenant  to  the  lord,  it  would  seem  that  a  heriot  is  not 
due  on  the  death  of  the  widow  (g). 

(a)  2  Bl.  Com.  424,  cites  Keilw.  172-^-  Chapman  ▼.  Sharpe,  2  Show. 

84.  b.  4  Leo.  239.  pi.  377-  184.  2  Watk.  154. 

(h)  2  Vol.  on  Cop.  151.  (e)  See  1  I^eb.  357>  per  Wind- 

(c)  Co.  Lit.  351.  a.  185.  b.  Plowd.  ham,  J. 

Queries,  Qu.  64.     2  Watk.  151.     I  (/)  See  Mo.  272,    in  Ever  r. 

Dougl.  329.   Plowd.  191.  a.   2  Inst.  Aston. 

301.  (jg)  Ante,  p.  444.    Neither  does 

(d)  Ante,   p.  367*      Gilb.   Ten.  this  reason  hold  when  there  is  no 


458  .    OF  HERIOT8.  [PART  I. 

Aoeording  to  the  case  ofSmarUe  v.  Penkallow  (a),  the  lord 
is  not  entitled  to  a  lieriot  on  the  death  of  an  assignee  ci  a 
bankrupt,  but  shall  have  his  beriot  on  the  death  of  the 
bankrupt4  Since  the  stat.  of  6  Geo.  4.  cap.  16,  I  appre- 
hend that  a  heriot  would  accrue  to  the  lord  in  respect  of  copy- 
hold land,  by  the  death  of  the  bankrupt  before  the  execution  of 
the  power  of  sale  given  to  the  commissioners  (b)  ;  but  that  the 
death  of  the  bankrupt  after  assignees  are  chosen,  would  not  en« 
title  the  lord  to  a  heriot  in  respect  of  freehold  land,  as  the  26 
sect,  of  the  act  of  1  &  2  W.  4,  c.  56,  vests  the  freehold  estates 
of  a  bankrupt  in  the  assignees  upon  their  appointment,  without 
any  conveyance  (e). 

A  heriot  is  due  in  respect  of  the  land,  so  that  when  a  per- 
son dies  seised  of  several  heriotable  tenements,  a  heriot  must 
be  paid  for  each  (d).  And  in  such  a  case,  it  is  sufficient  to  aU- 
lege  that  by  the  custom,  the  lord  is  entitled  upon  the  death  of 
every  tenant  to  have  a  heriot  for  every  distinct  tenement,  of  whicb 
he  died  seised.  So  in  Syliards  case  (^),  the  defendant  avowed 
the  taking  fumine  heriatorum,  &c.,  and  laid  the  custom  of  the 
manor  to  be, '  that  upon  the  death  cfet>eryfree  tenant,  the  lord 
for  the  time  being  hath  need  to  have  a  heriot  for  each  pared 
thus  held*  and  that  the  plaintiff's  father  held  several  parcels,  &c 
and  died  seised.  Exceptions  were  taken,  because  the  taking  is 
said  to  be  nomine  heriotorum,  and  not  shown  particularly  for 
what,  as  what  he  took  for  the  one,  and  what  for  the  other,  nor 
did  he  show  of  what  estate  he  died  seised.  But  it  was  answer- 
ed, that  he  need  not  do  so ;  for  the  law  says,  that  he  takes  them 
for  heriots,  and  that  it  is  a  duty  presentiy  and  an  interest  set- 
tled, and  that  the  showing  that  he  took  them  nomine  heriotorum 

iieir^  in  sach  case  therefore,  perhaps,         (6)  Ante,  p.  371-9- 

a  heriot  would  be  dne,  2  Watk.  on         (c)  Ante,  p.  372. 

Cop.  152.    Watk.  on  Desc.  83.  N.         {d)  Kitch.  264.    Bm^rfoii^  case. 


(n.)  6  Co.  1.     Rogers  t.  Birkmire, 

(a)  2  Lord  Raym.  1002-3.   S.  C.  sup. 
1  Salk.  188-9.    3  lb.  181.    S.  C.  6         (e)  1  Bulst.  101.     14  Vin.  301. 

Mod.  63.  pi.  9.  2  Nek.  Abr.  931.  pi.  7- 
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is  good,  and  so  it  was  held  by  the  Court,  and  adjudged  for  the 
defendant,  and  a  return  awarded. 

But  by  the  custom  of  some  manors,  one  heriot  only  is  due  on 
the  death  of  a  person  who  dies  seised  of  several  distinct  copy- 
holds (a). 

When  a  heriot  is  due  on  alienation,  it  is  capable  of  being 
multiplied  by  the  dispontion  of  a  portion  either  of  the  interest 
in  the  land,  or  of  the  land  itself,  and,  consequently,  the  alienor 
would  be  liable  to  a  heriot  in  respect  of  the  reversion  in  the 
former  case,  and  of  the  land  he  should  retain  in  the  latter  (b) ; 
and  after  alienation  of  any  part  of  heriotable  lands,  separate 
heriots  would  be  payable,  although  the  lands  should  again  unite 
in  the  same  person  (c). 

It  is  dear  that  heriot  service  would  be  extinguished  by  the 
lands  uniting  with  the  manor,  either  by  purchase  or  escheat,  as 
it  is  a  service  annexed  to  the  land ;  but  it  would  seem  that  in 
the  case  of  heriot  custom,  if  the  lord  re-granted  the  lands,  they 
would  be  still  be  liable  to  a  heriot,  although  it  be  entire  and 
not  annual  (d). 

When  the  heriot  is  the  best  beast  or  good,  the  property  in 
such  beast  or  good  is  in  the  lord  immediately  on  the  death  of 
the  tenant  (e),  or  on  the  alienation,  (when  by  the  custom  a  he- 


(a)  This  I  have  understood  is  tHe 
custom  of  the  xnanoir  of  Eardiiley 
Foreign  in  Herefordshire  ;  and  see  2 
Vol.  Watk.  on  Cop.  155,  (n.  i,)  278> 
298.  [Customs  of  Matjifieli  and 
Framfieldr\  Kitch.  205. 

(b)  Bruerioft's  am,  6  Co.  1.  Tal- 
hots  case,  8  Co.  106.  Chapman  v. 
Pendleton,  2  BrownL  293.  H.  34 
£d.3.  Fitz.  Har.  1.  KitcJi.  264>6. 
2  VoL  Watk.  on  Cop.  159.  Baker  & 
Berisford,  1  Keb.  357-  And  see 
Attree  6c  ScuH,  6  East  ^B3.  S.  C.  2 
Smith  449. 

(c)  Kitch.266.  Talbotsc9ae,9XLf. 
Fitz.  Har.  1.    H.  34  £d.  3.  .2  Vol. 


Watk.  on  Cop.  160.  And  see  AHree 
&  ScuU,  Garland  &  JekyU,  H6U 
loway  &  Berkdey,  nfai  snp. 

(<0  14  H.  4.  £8.  8H.7*f.  11. 
Kitch.  284  14  H.  4,  6.  Bro.  Ha- 
riots,  8.  Bruerton's  case,  Talbot's 
case.  Chapman  v.  Pendleton,  snp. 
Oilb.  Rents,  171.  2  Vol.  Watk.  on 
Cop.  160, 161.  Co.  Lit.  149.  b.  Com. 
Dig.  Cop.  519.  (K.  23.) 

(e)  Bro.  tit.  Hariots,  pi.  2.  38  £d. 
3.  f.  7.  Kitch.  263-4.  2  BL  Com. 
424.  Plow.  96.  2  Vol.  Watk.  on 
Cop.  162.  3  Mod.  231,  in  Osbom  & 
Steward. 


[part  I. 

the  Imd  wiD  be  bound  by  his  elec> 
take  die  best  beast  of  which  the 


hameffiaidy  after  the  heriot  ac- 
3s^  T^^  wocjd  be  mnrioiipj  bj  a  homafide  sale  made 
cy  tke  CBHsSiQR  in  navkeft  oiot,  \n  wUdi  the  property  in  any 
{!C0&  so  nii  B  ahcred  ^£).  But  it  dioiild  seem  that  in  the 
caae  cif  a  licsscv  tlie  proviaans  of  die  acts  of2P.  &M.  c.7.  and 
31  E2l  c  UL  ^aad  see  man  particolaily  die  2d  sect  of  the 

be  cxanpfied  wiUl 
And  I  aepv^BMi  that  after  de  hpae  ofagieat  length  of 
\fidt  pmcbse  of  die  hone  or  other  diattel  liaUe 

made  in  ignoranee  of  the  kyrd's  right, 
c  be  latumffJ,  ID  eqmtr  at  least,  from  the  fiur  presomption 
^dK  kr^s  hai^  waved  hb  liigfat,  by  Deglecting  to  assert  it  (c). 
Kss  the  i%t2r  cf  dbe  loid  to  his  boiot  is  not  to  be  ddeated 
W  devw  \a  ;  aikd  \k  13  EKl  c.  5.  {f\  aD  gifts,  &c.  made  ex- 
faeaJi  ^  to  dbe  ead,  pmpose;,  and  intent  to  defraud  the  lord  <rf 
his  hcrioc,''  are,  as  gainst  faioi,  his  beiis,  execators^  &c.  de- 
ciaied  to  be  vnad ;  bat  ds  fraadnlewt  intent  must  be  proved  by 
tkekni;/:. 

vx^  iM^um  T.  5Mr.&.  Cm.  E^ix.     befin  tke  mIuhj,  whidi  Mr.  Just 
n.  « >  ^    iBMb  uu  xunm*     jsMcnMBe  ooHauiHtics  a  son  w  co- 


lKMiwH«lLa[i  flrnitiril  Writ.    S  VoL  Com.  4SS. 


:i  IsA.  na.  2  BL  Cm.  4aa  A.S.t«.    Britt.  £  178.    Kitdi. 

^  BuEuk.d5xsm^If«ae  9&L  1  VcL  Ga.  &  Op.  219. 

^1^  K  Wfiit  «ro»  to  pi7  (0  Bjtheadaect.«ft]iatacttlie 

d»  Wit  Wast  £x!S^  aad  W«k  a  cw  pntr  to  sack  €ruidiileat  gift,  &&, 


aid»tWie«rWft4ailk,«WcliittW     fcrftili  tW  wWIe  of  tW  goods  and 
ihingk  tWit  tW  qw»f»  wSi     cWftldb  »  di^ond  €^  ooe  moieftj  to 


^W  Wrd  HAT  WK  tWft  iM  tW     tW  crown,  and  tW  otWr  to  the  poity 
rf*  Wn  to  «Wto  dW  k  mU,  if     giwwd  W  a^  Ce^aed  aad  frimiii- 
d»  «ak  W  not  iM  «a  opca  toukei,     leat  gift,  &g. 


tWR  If  viAiKt  ftaad.    16         (/)  Tyrt  ▼.  Liiiltiom,  2  BioviiL 
Ed. a  FStdL 2.*  187.    ABdattlOCo.5aa.&b.   9 


V<>  Sm^  CV  Lit.  18S.  K«  whm  H     Lc«^  a    2  Vcs.  997*    2Watk.ai 
k  told  tWl  tW  Wriit  dWU  W  ptod     G1p.ia9.i7a 
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The  seisure  must  be  of  the  best  beast  belonging  to  the  tenant 
at  the  time  of  the  death  or  alienation^  and  it  will  be  a  good 
plea  in  avowry,  that  the  property  was  not  in  the  tenant  at  that 
period  (a). 

And  it  should  seem  by  the  case  of  Trinity  College  Cam- 
bridge  v.  Browne  (b),  that  a  bill  will  lie  in  equity  for  the  disco- 
very of  the  best  beast.  Yet  a  court  of  equity  is  slow  to  in-- 
terpose  to  enforce  an  alleged  customary  right  to  a  heriot 
In  the  case  of  Wirty  v.  Pemberton  (c),  which  was  a  bill  to 
establish  a  custom  entitling  the  lord  to  heriots  from  his  freehold 
tenants  upon  every  alienation  or  death,  and  the  tenants  by 
making  long  leases  deprived  the  lord  of  his  heriots,  the  Lord 
Chancellor  refused  to  assist  the  lord,  as  there  did  not  appear  to 
be  any  trust,  and  observed  that  the  custom  of  heriots  was  unrea« 
sonable,  the  loss  a  family  sustains  thereby  being  aggravated. 
.  The  lord  of  necessity  loses  his  heriot  if  the  tenant  at  the  time 
of  his  death  or  alienation  have  no  beast  (d) ;  yet  if  the  executor 
deliver  his  own  beast,  it  is  thought  that  be  cannot  afterwards 
say  it  was  not  the  beast  of  the  deceased  tenant  (e). 

As  the  heriot  is  an  entire  service  or  render  and  incapable  of 
being  divided  (y),  it  should  seem  that  the  lord  will  be  defeated 
of  his  heriot,  if  the  tenant  have  a  partnership  interest  only  in  the 
beast  claimed  (g*)« 

The  heriot  of  the  best  dead  good  is  confined  to  a  personal 
chattel,  and  is  no  charge  on  the  land  any  more  than  a  relief  (A), 
or  a  fine  on  admission  to  copyholds  (t). 

(a)  Kitch.  267.  Oilb.  Dis.  146.  cites  Micli.  7  Ed.  3.  pi.  26.  foL  60, 61. 

(b)  1  Vera.  441.    But  not  for  the  (/)  Bruerton's    case,    6    Co.   1. 
discovery  whether  this  or  that  per-  TaWot's  case,  8  Co.  105.  Kitch.  264. 
son  is  most  able  to  answer  the  heriot,  (g)  2  Watk.  on  Cop.  166.  n. 
Lord  Montague  v.  Dudtnan,  2  Yes.  (A)  Co.  Cop.  s.  24.  Tr.  24.    2  Bl. 
309.  Com.  424.  Fitz.  Avowrie,  233.  Bract. 

(c)  2  Eq.  Ca.  Abr.  279.  lib.  2.  c  36.  s.  9.  f.  86.  a.    Fleta  lib. 

(d)  Shaw  V.  Taylor,  Hut.  4,  5,  3.  c.  18.  f.  212.  Britt.  c  69.  But  see 
8.  C.  Hob.  176.  Carter  86.  Kitch.  Hill.  8  H.  7. 10.  b.  11.  a.,  cited  con- 
264;  and  see  2  Watk.  on  Cop.  166.  tra  as  to  heriot  service,  2  Watk.  Cop. 
N.  (n.)  2d  Ed.  142.  (n.  e.) 

(e)  2  Vol.  Watk.  on  Cop.   167,  (0  Ante,  p.  421. 
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Heriot  custom  may  be  seised  by.  the  bailiff  or  other  officer  of 
the  manor,  for  the  lord's  use  (a),  wherever  it  may  happen  to  be 
found,  whether  upon  or  in  any  place  out  of  the  manor  (b) ;  and 
if  it  be  eloigned  the  lord  may  have  trover  or  detinue  for  it,  for 
the  law  adjudgetfa  possession  in  him  without  s^ure  (e) ;  but 
he  cannot  break  open  a  stable,  or  even  enter  on  the  land  of  a 
stranger,  unless  the  beast  or  other  chattel  be  stolen  (d). 

The  action  of  trover  or  detinue  seems  to  be  the  lord's  best 
remedy  in  all  cases  where  a  s^ure  cannot  be  made,  but  in  case 
of  a  disputed  claim  to  a  heriot  of  the  best  beast,  and  a  sale  of 
the  deceased  tenant's  horses,  by  conv^oition  of  the  lord  of  the 
manor,  and  the  personal  representatives  of  the  tenant,  without 
prejudice  to  the  rights  of  the  parties,  an  action  of  assumpsit 
would  be  the  proper  remedy  (e). 

And  when  the  lord  is  deprived  of  his  heriot  by  a  fraudulent 
conveyance,  he  may  have  an  action  qui  tarn,  under  the  third 
sect,  of  13  Elie.  c.  5,  and  shall  recover  the  value  of  the  heriot, 
if  not  the  moiety  of  the  value  of  the  whole  of  the  chatteb  which 
may  have  been  fraudulently  conveyed  (y*), 

Tlie  above  case  of  Crestoell  &  Coke,  was  an  action  of 


(a)  Fits.  Har.  5.  2  Vol.  Watk. 
on  Cop.  166^  cites  Termes  de  la  Ley, 
tit.  *  Hariot.'  And  it  has  been  said 
tliat  even  a  stranger  may  seise  to  the 
use  of  the  lord.  Per  Keble.  P.  2.  H. 
7. 1.  f.  15.  b.   2  Watk.  on  Cop.  166. 

(6)  Kitch-  264-^5.  2  Inst.  131-2. 
Gresham  v.  Gainsford,  Bendl.  18. 
2  Nels.  Abr.  931.  Parker  v.  Gage, 
1  Show.  81.  Austin  y.  Bennet,  1 
Salk.  356.  3  Salk.  333.  2  RoU.  Rep. 
208.  Keilw.  84.  b.  So  also  as  to  he- 
riot service  founded  on  ancient  te- 
nure, but  suit  heriot,  or  heriot  re- 
served by  deed  at  this  day,  could  not 
be  seised  off  the  manor.  Ante,  pp. 
440,  441,  442. 

(c)  Kitch.  263,  267>  cites  13  Ed. 


3.  Bro.  tit.  '  Haiiote,'  9.  Co.  Cop.  s. 
31.  Tr.  44. 

(j£)  2  RoU.  Rep.  56,  in  Hig^ 
V.  Andrews,  3  Bl.  Com.  4. 

(f)  Garland  Sc  JehfU,  nbi  sap. 

(J)  CresweU  &  Cok^s cam, 2 Leo. 
8.  S.  C.  Dy.  351.  b.  Hat.  4,  in 
Shaw  &  Taylor,  If  the  alienor  held 
lands. of  several  lords,  each  of  them, 
as  it  would  seem,  might  have  an  ac- 
tion qui  tarn  on  the  statute,  to  re- 
cover according  to  his  grievance.  Lex. 
Man.  114;  and  this  is  an  argument 
against  the  lord's  right  to  recover 
more  than  the  value  of  the  heriot, 
under  the  action  qui  tarn  ;  but  see  2 
Watk.  on  Cop.  170-1. 
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debt  i^n  the  second  clause  of  the  stat.  of  13  Eliz.  for  the 
value  of  thirty  horses,  given  by  a  deceased  customary  tenant  to 
the  defendant,  with  the  intent,  as  alleged,  to  defraud  the 
plaintiff  and  other  lords  of  their  heriots,  and  Moumon,  J., 
held  that  the  plaintiff  should  recover  the  whole  two  hundred 
marks  (the  value  of  the  thirty  horses),  although  defrauded  of 
one  heriot  only :  but  Dyer,  C.  J.,  and  Manwood  were  of  opinion 
that  the  plaintiff  should  recover  the  value  of  one  of  the  horses 
only.  Barham,  Serj.,  contended  that  the  fraud  extended  to  all  the 
horses,  as  the  plaintiff  was  to  have  the  choice  of  all  ''  which  he 
would  take  for  the  best  beast,**  and  that  by  the  fraudulent  gift 
he  was  defrauded  of  his  election.  The  report  of  this  case 
concludes  thus :— -^'  But  Dyer  and  Matmsan  said  to  the  Serjeant, 
set  a  price  upon  any  of  the  thirty  horses,  as  the  best  horse  in 
your  election,  and  demand  the  value  of  that  horse,  as  forfeit  by 
the  statute,  and  then  your  election  is  saved  to  you." 

As  the  heriot  must  be  of  the  beast  of  the  tenant,  it  follows 
that  the  lord  cannot  seise  the  beast  of  a  stranger,  levant  et 
couchant  on  the  lands,  not  even  by  a  special  custom,  because 
that  thereby  the  property  is  altered  (a),  but  the  person  reple- 
vying must  show  that  it  was  not  the  tenant's  beast  (6). 

And  when  no  heriot  is  due,  and  the  lord  seises,  the  owner 
may  replevy  or  have  an  action  of  trover  or  trespass  (c). 

Where  a  plea  of  justification  in  trespass  for  taking  two 
horses  as  heriots,  stated  a  custom  that  the  lord  of  the  manor 
for  the  time  being,  from  the  time  whereof,  &c.  until  the  dp- 


(a)  JViUofi  V.  Wise,  Mo.  16.  S.  C. 
Bendl.  39.  Lyne  or  Pi/ne  &  Bennet, 
Benl.  &  Dal.  302,  Henley  v.  Tayhr^ 
lb.  77.  S.  C.  Bendl.  39.  Parker  y. 
Combleford,  Cro.  Elis.  725»  Parian 
v.  Mason,  Dy.  199.  b.  2  And.  153. 
2  D'Anv.  427,  pi.  6.  Thorne  v.  Tyler, 
Mar.  165.  5  Mod.  115.  Lex.  Man. 
116.  2  Vol.  Watk.  on  Cop.  166. 
But  see  27  Ass.  pi.  24.  And  note 
that  a  custom  to  distrain  the  cattle 


of  a  stranger  for  a  heriot>  is  a  good 
custom,  because  the  distress  is  only 
as  a  pledge  and  means  to  gain  the 
heriot.  Thome  &  Tyler,  sup.  Major 
V.  Brandrvood,  Cro.  Car.  260.  Ante, 
p.  439. 

(6)  Jordan  &  Martin,  1  Mod.  63. 

(c)  Bishop  V.  Viscountess  Man* 
tague.  Cro.  Sli2.  824.  S.  C.  Cro. 
Jac  50.    2  Watk.  on  Cop.  167. 
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of  a  eertni  tmemcDt,  bad  taken  iipoD  the 
deadi  of  ererj  teuDt,  dying  seised  m  re$peel  €f  suck  tette- 
memi,  and  simte  ike  said  iBtisiom  bad  taken  after  the  death  of 
cfoj  tenant  dying  sened  cf  the  said  moieties  or  either  of  them 
m  raped  €f  eaek  smdk  wmmety,  one  of  the  beasts,  &c  and  it 
appearing  in  eridence  at  die  trial  Aat  die  division  of  the  tene- 
ment was  made  since  die  time  of  legal  memory,  a  question 
arose  i^on  die  oonstmctian  <^  the  ^ea,  whether  it  confined 
die  £risun  of  die  tenrnient  to  tune  beyond  legal  memory  or  not. 
A  TCvfict  was  taken  tar  die  defrndants  by  direction  of  the  judge, 
Mr.  B.  Tkomeom,  on  dns  as  wdl  as  upon  certain  odier  pleas, 
and  tar  the  plaintifi  i^on  the  rest ;  with  liberty  for  the  plain* 
tifi  to  move  to  enter  a  verdict  for  them  on  die  issue  in  ques- 
tion. A  ruse  nui  was  granted  for  this  purpose  by  the  Court 
oi  King's  Bench,  and  the  oonnsd  for  the  defendants,  in  showing 
canse  against  the  rule,  contended  that  the  evidence  supported 
the  substance  of  the  jdea,  which  did  not  necessarily  import  that 
the  diviaon  oi  the  tenement  was  before  the  time  of  legal  me- 
mory, but  it  might  be  read  dther  way :  The  court,  however, 
(stopping  the  counsel  in  support  of  the  rule,)  observed,  diat 
the  whole  was  stated  as  one  immemorial  custom,  wluch  was 
disproved  by  showing  the  divirion  to  have  taken  place  within 
time  of  memory ;  and  therefore  made  the  rule  absolute  (a). 

It  was  decided  in  the  case  of  Parkin  v.  Radcliffe  (b),  that 
evidence  of  a  custom  for  the  homage  to  assess  a  certain  sum  of 
money  as  a  heriot,  and  that  such  assessment  had  always  been 
made  with  reference  to  the  best  chattel  of  the  tenant,  would 
not  support  an  avowry  for  a  heriot  in  kind.  And  when  by 
the  custom  of  the  manor,  the  homage  find  that  a  particular 
animal  or  chattel  is  due  to  the  lord  for  a  heriot,  and  assess  the 
value  of  it,  I  apprehend  that  such  finding  negatives  the  right 
of  the  lord  to  the  animal  or  chattel,  in  specie.  In  the  above 
case  of  Parkin  &  Radcliffey  Eyre,  C.  J.,  said  **  The  entries  in 
question  tend  to  show  that  no  heriot  in  kind  is  due,  even  in 

(a)  KingsmiU  v.  Bull,   9    East         (b)  1  Bos.  &  Pd.  283, 303.  Ant^ 
186.  p.  440. 
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the  case  of  descent^  but  a  pecuniary  payment  only.  Whether 
the  jury  in  estimating  the  sum  to  be  paid  refer  to  the  Value  of 
the  best  chattel^  or  whether  they  assess  a  sum  in  gross^  it  is 
equally  clear  that  the  lord  receives  nothing  in  specie.  The 
right  of  the  tenant  to  have  a  sum  assessed  in  lieu  of  the  chattel, 
is  inseparable  from  the  right  of  the  lord ;  the  right  of  the  latter, 
therefcNre,  is  not  an  absolute  right  to  the  chattel,  but  to  some- 
thing to  be  commuted  for  it  by  the  jury.** 

And  in  the  case  of  Adderley  v.  Hart  (a),  the  lord  of  the 
manor  justified  under  a  custom  that  he  should  have  the 
best  beast  on  the  tenant's  death,  but  the  custom  proved 
was  that  the  lord  should  have  the  best  beast,  or  goad,  &c. 
and  the  variance  was  held  fatal  by  the  whole  Court  of  C.  B. ; 
and  the  reason  that  you  cannot  avow  for  a  heriot  generally,  is, 
that  the  plaintiff  would  otherwise  be  ousted  of  his  plea  in  bar, 
that  the  tenant  left  no  beast  (6). 

We  have  seen  (c)  that  when  the  husband  is  seised  of  the 
manor  in  right  of  his  wife,  it  is  essential  to  the  validity 
of  a  grant  of  copyholds  that  it  should  be  made  in  both  their 
names,  and  it  follows,  that  the  husband  could  not  proceed 
by  seisure  or  distress,  for  the  recovery  of  a  heriot,  in  his  own 
name  only,  but  that  if  put  to  avow,  they  must  make  title 
through  the  wife,  and  those  under  whom  she  claims,  and  then 
allege  the  marriage,  and  that  the  entry  and  seisure  or  distress 
were  made  by  the  husband  and  wife,  in  her  right,  and  so  justify. 

(ff)  Tr.  4   Geo.  I.     1   Bos.   &  Ent.  613.     Baldwin  ▼.   Noaks,   2 

Pul.  394.  n.  a.-   And  see  Griffin  ▼.  Lutw.  1309,  1310.    And  it  is  not 

Blamfford,  Cowp.  62.    Supp.  Vin.  sufficient  to  allege  a  custom  to  take 

Cop.  (P.  2.)  pi.  6.  the  best  beast,  without  saying  '  for  a 

(b)  Gilb.  Dis.  146.  And  see  Shaw  heriot/  or  '  in  the  name  of  a  heriot.' 

V.  Taylor,  Hut.  4.  Hob.  176.  Major  Parton  v.  Mason,  Dy.  199.  b.  Parkin 

T.  Brandwood,  Cro.  Car.  260.  t.  Radclife,  1  Bos.  &  Pul.  282.    2 

In  replevin,  as  well  as  in  trespass,  Watk.  on  Cop.  168.  n.   And  see  also 

if  the  defendant  avows  or  justifies  for  as  to  avowry  for  heriots,  9  Wentw. 

heriot  custom,  he  ought  to  allege  the  Plead.  279.    Wilk.  Repl.  59.    Com. 

seisin  of  himself  and  the  tenant,  the  Dig.  Cop.  (It.  2%) 

custom  for  a  heriot,  the  death  of  the  (c)  Ante,  p.  112.     1  Vol.  Ca.  & 

tenant,  and  seisure  of  the  heriot.  Co.  Op.  216,  217* 

TOL.  I.  H  H 
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CHAP.  IX. 


OF  THE  STE  WARIfS  FEES. 

The  steward's  fees^  like  the  lord's  fine  on  admittance,  are 
established  by  custom  (a),  and  yary  in  almost  every  manor. 

A  custumal  of  the  fees  taken,  both  in  and  out  of  court,  on 
the  surrender,  and  other  acts  connected  with  the  transmission 
of  the  copyhold  property  within  the  manor,  is  generally  handed 
down  from  steward  to  steward;  but  it  frequently  happens, 
that  no  such  evidence  of  ancient  usage  has  been  preserved,  and 
then  it  has  been  erroneously  supposed,  that  the  amount  of  tl^ 
fees  is  in  the  discretion  of  the  steward,  from  whence  it  would 
follow,  that  if  the  fees  which  have  been  usually  paid,  are  not 
consonant  with  the  cravings  of  an  extortionate  mind,  the  stew- 
ard has  only  to  destroy  any  evidence  which  be  may  possess  of 
the  charges  made  by  his  predecessors,  and  substitute  a  more 
extravagant  table  of  fees. 

But  as  it  is  the  practice  for  the  steward  to  deliver  a  bill  of 
fees  to  every  copyholder  upon  his  admission,  and  for  all  subsequent 
acts  of  customary  assurance,  I  cannot  imagine  that  there  would 
be  any  difficulty  in  proving  the  ancient  usage  as  to  fees,  in 


(a)  Sir  Edward  Ccke,  in  his  copy- 
holder, 8.  33.  Tr.  61,  in  dilating  on 
customs,  says  **  Customs  and  pre- 
scriptions ought  to  be  according  to 
common  rights  and  therefore  if  the 
lord  will  prescribe  to  have  of  every 
copyholder  belonging  to  his  manor, 
for  every  court  he  keepeth,  a  certain 
sum  of  money^  this  is  a  void  prescrip- 
tion, because  it  is  not  according  to 
oommon  right,  for  he  ought  for  jus- 
tice sake  to  do  it  gratis;  but  if  the 
lord  preioribe  to  have  a  certain  £ee  of 


his  tenants,  for  keeping  an  extraor- 
dinary court,  which  is  purchased  only 
for  the  benefit  of  some  particular 
tenants,  to  take  up  their  oopyholda 
and  such  like;  this  is  a  good  pre- 
scription, and  according  to  common 
right." 

It  has  been  decided  that  by  cus- 
tom, a  steward,  (ht  his  deputy,  may 
have  the  sole  right  of  preparing  all 
surrenders  of  copyhold  estates  within 
the  manor*  Rex  v.  Bigg^,  2  Bam.  & 
Aid.  S50.  Ante,  pp.  SO,  31. 
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every  manor  throughout  the  kingdom ;  and  where  documents 
of  this  nature  should  not  be  produced  in  evidence^  the  steward 
could  only  recover  such  fees^  in  an  action  at  law^  as  he  might 
show  i>j  collateral  evidence  to  be  reasonable. 

When  the  charges  made  and  insisted  upon  by  the  steward 
are  deemed  exorbitant^  the  copyholder  may  bring  an  action  on 
the  case  to  recover  back  the  excess ;  and  it  has  been  suggested, 
that  an  indictment  would  lie  for  extortion  colore  officii  (a). 

It  has  been  a  prevailing  notion,  that  the  established  custom- 
ary fees  of  whatever  nature,  are  to  be  paid  in  respect  of  each 
separate  copyhold,  even  if  estates  held  under  distinct  titles  are 
inserted  in  one  copy  (A),  and  the  case  of  Searle  v.  Marsh  (c) 
has  been  considered  as  an  authority  for  the  proposition ;  but  it 
is  clear  from  the  decision  of  the  Court  of  Common  Pleas, 
in  the  case  of  Everest  v.  Glyn  (d),  that,  when  no  special 
custom  exists,  the  steward  cannot  charge  a  distinct  set  of 
fees  on  an  admission  by  one  copy,  to  several  distinct  copy- 
holds ;  and  the  court  held  in  that  case,  that  the  steward  could 
only  recover  fees  in  respect  of  each  tenement  beyond  the  first, 
upon  a  quantum  meruit,  although  he  had  prepared  a  separate 
admission  to  each  distinct  copyhold^  with  the  sanction  of  the 
defendant,  who  was  the  devisee  of  his  father,  the  last  tenant. 
And  it  would  seem  that  the  above  case  of  Searle  &  Marsh, 
was  decided  by  Lord  Kenyon  upon  evidence  of  usage,  and  that 
without  usage,  it  would  have  stood  on  a  quantum  meruit  {e). 

And  when  by  the  custom  of  the  manor  distinct  fees  are  pay- 
able in  respect  of  each  separate  tenement,  the  custom,  I  appre- 
hend, if  resting  on  such  general  and  undefined  terms,  would  be 

(a)  1  Vol.  Ca.  &  Opin.  233.  The  as  an  act  of  severance^  to  entitle  the 

reader  will  find  several  opinions  on  lord  and  steward  to  separate  fines 

the  reasonableness  of  fees,  ib.  p.  223  and  fees,  ante,  p.  417*  n.  (d). 

to  233.  (c)  B.  R.  HiL  29  G.  3. 

Vide  1  Jac.  1.  c.  5,  for  prerenting  {d)  6  Taunt.  426.  S.  C.  2  Marsh. 

overdiarges  by  stewards  of  Courts  84. 

Leet  and  Courts  Baron.  (e)  6  Taunt.  429,  (in  Everest  8c 

(h)  A  surrender  to  uses,  of  par-  Glyn). 
ticular  lands,  will  sometimes  operate 

H  H  S 


Ud  to  cxicnd  onh'  to  the  fees  pajaUe  on  sonender  and  adfloii- 
taooe,  wdA  not  to  Ae  fees  Ibr  preseofanent  of  a  death,  or  for 

or  the  fike(ii);  nor  oonld  a  steward  justify  a 
of  £stiiict  sets  of  fiws  on  suffering  a  recoverj  of  distinct 
copyhold  tenfinfiitSy  as  it  is  dear  that  the  whole  migfat  be 
indoded  in  one  plaint  (&). 

And  I  ainiwihend  dial  persons  entitled  to  copyhold  lands  as 
tenants  in  u—imbi  in  tail,  may  be  jdndy  Tooehed  in  a  custom- 
ary leawqy  (c\  nod  duit  d^y  might  th^efiMre  imast  on  join- 
iag  in  a  amieuder  to  a  tenant  to  the  plaint,  f<Hr  the  purpose  of 

eoofciy  onty  of  their  scTeral  nndiiided  shares. 
hit  wken  a  copyhold  is  hdd  in  nndiYided  shares,  each  share 
separate  copyhold,  ior  wUch  a  distinct  set  of  fees  may  be 

by  the  established  cnslom  of  the  manor,  the 
steward  is  cirtitled  to  a  separate  set  of  fees  in  respect  of  each 
Astinct  tenement.  It  was  so  decided  in  the  case  of  Attree  & 
Semtt  (cf),  winch  was  an  action  bronght  by  the  steward  of  the 
manor  of  BrigitkebuUm  &  AtlimgwortJk,  in  Sm$$ex,  for  bilk 
of  fees»  tried  at  Lewes  Sonuner  Assius,  1804.  The  defiendant 
paid  a  sum  into  court,  and  there  was  a  yerdict  fiwr  the  pkuatiff 
snigect  to  the  <q[»Dion  of  the  Court  at  King^s  Bench,  on  a  case 
resored,  wludi  ww  in  effect,  whetho'  on  a  sale  by  one  of  two 
tmants  in  common  at  part  of  fire  distinct  copyhold  tenements, 
afttt  a  partition  betweoi  them  and  their  admittance  to  tke 
lands  allotted  in  sev»alty,  the  steward  could  demand  tm  dis^ 
tinct  sets  of  fees;  ra.  fiye  sets  at  fees  for  the  moKty  which  the 
oqpyholder  took  by  devise,  and  fire  tor  the  moie^  whidi  be 
took  by  the  surrender  under  the  partition;  Mid  IaxA  EUoh 
horomgk^  (after  obserring  that  thore  was  no  pririQr  betweea 
tenants  in  common^  who  hcid  by  seyeral  titles,  and  shall  do 

(«)  Ewemi  ak  Gfym,  6   Tavnt.  (i)  6  East  476.    &  C.  9  SniA's 

4S7i4»*430i  B^44^    But  I  haTe  diara  that 

(A)  8  Co.  47.  b.  48.  a.  in  WtU's  tliia eve  baa  been  awm^rmki,  mtu 

case.  aa regarda the efcd of  a  laaaioa rf 

(c)  Sea Pkaat  an  Can^fy.  1  VoL  the aadinded ahaiM.  Aat^p.418. 
p.  16Q»  ct  aeq. 
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sereral  services  (a),  and  that  one  of  the  arguments  by  Lord 
H(dt,  in  Fisher  &  fVigg  (6)»  against  construing  a  surrender 
to  A.  B.9  and  C,  equally  to  be  divided  between  them,  as 
creating  a  tenancy  in  common,  was,  according  to  the  report  in 
Peere  Williams,  that  by  such  a  construction,  instead  of  one 
copyhold  estate  and  one  fine  and  single  service,  there  would  be 
five  several  cc^yholds^  and  as  many  fines  and  services),  held, 
that  the  tenements  must  be  considered  as  distinct  for  the  pur- 
pose of  the  steward*s  demand^  which  was  consequent  upon  the 
right  of  the  lord  to  several  services,  and  the  necessity  (^  several 
admittances  to  the  several  tenements. 

But  although  this  multiplication  of  fees  in  favour  of  the 
steward  is  unquestionable,  yet  it  is  but  an  act  of  justice  to  say, 
that  it  is  a  very  general  practice  to  compound  the  fees  when, 
from  the  subdivision  of  the  property,  as  among  tenants  vbl 
common,  an  enforcement  of  the  strict  right  would  be  a  serious 
hardship  to  the  copyholder. 

It  has  been  doubted  whether  the  steward  is  not  entitled  to 
distinct  fees  on  the  admittance  of  coparceners,  but  as  one  fine 
only  is  payable  by  them,  so  I  apprehend  only  one  set  of  fees 
can  be  claimed  by  the  steward,  unless  indeed  it  should  be  ar« 
ranged  for  the  coparceners  to  be  admitted  separately  to  their 
respective  undivided  shares,  and  then  of  course  a  distinct  set  of 
fees  might  be  charged  for  each  distinct  admission,  but  as  no 
convenience  could  result  from  such  an  arrangement  (c),  it  is 
probably  one  of  very  rare  occurrence. 

It  may  be  urged,  that  the  interests  of  coparceners,  in  con- 
nection with  the  above  question  as  to  fees,  are  more  to  be 
assimilated  to  the  interests  of  tenants  in  common,  than  of 
joint-tenants,  and  therefore  that,  where  by  the  custom  a  dis- 
tinct set  of  fees  is  payable  in  respect  of  each  distinct  tenement, 
separate  fees  may  be  demanded  as  of  tenants  in  common ;  but 
it  is  to  be  recollected  that  one  fine  only  is  payable  on  admis- 

(a)  Ante,  pp.  364,  412.  missions  would  not  affect  the  title  ^ 

(6)  Ante,  p.  182,  et  seq.  copsroenary.  Ante,  p.  364. 

ip)  I  apprehend  that  separate  ad- 
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non  in  coparcenary,  and  that  coparceners,  though  they  transmit 
distinct  estates  on  death,  come  in  to  one  entire  feud,  and  may 
at  conmion  hiw  release  privately  to  each  other  as  joint-tenants 
may  do,  and  which  tenants  in  common  cannot. 

This  question,  however,  is  conaadered  to  have  heen  set  at 
rest  by  the  case  of  The  King  v.  The  lord  of  the  manor  of 
BaMatt(a),  where  C.  J.  Abbott  said,  '^  As  to  the  question 
whether  coparceners  are  entitled  to  he  admitted  as  one  heir,  as 
at  present  advised,  I  think  that  the  lord  is  bound  to  admit 
them  as  one  heir,  and  on  the  payment  of  such  fees  as  ought  to 
be  paid  by  a  single  heir.* 

(a)  3  Bsrn.  &  Cress.  176-    S.  C.  4  Dow.  &  Rj.  825. 


J 
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CHAR  X. 

OF  GUARDIANSHIP. 

We  have  seen  that,  by  special  custom,  the  lord  may  be  en- 
titled to  the  profits  of  the  land  of  an  infant  copyholder,  or  may 
assign  the  guardianship  to  whom  he  pleases  (a). 

But  when  no  such  custom  exists,  the  wardship  of  the  infant 
belongs  of  right  to  the  guardian  in  socage,  which  means  the  next 
of  kin  of  such  infant  to  whom  the  copyhold  cannot  descend  {b\ 
so  that  when  there  is  any  peculiar  custom  as  to  descent,  the 
socage  guardian,  by  possibility,  may  not  be  entitled  to  the  ward* 
ship  of  the  infant  copyholder. 

It  must  be  recollected  that  it  is  a  moot  point,  whether  the 
father  can  appoint  a  guardian  to  his  child  as  to  copyhold  lands, 
under  the  statute  of  Charles  the  Second,  when  there  is  no  spe- 
cial custom  authorising  the  lord  to  take  the  profits  or  appoint 
a  guardian  to  the  infant  copyholder,  though  the  better  opimon 
is  that  the  father  has  that  power  (c) ;  and  it  is  to  be  recollected 
that  the  guardianship  of  such  infant  ceases  at  14,  though,  by 
the  custom  of  some  manors,  it  continues  till  15,  and  even,  per- 
hi^s,  until  one-and-twenty  (d). 

If  neither  the  infant  nor  his  guardian  appear  after  personal 
notice,  or  after  three  proclamations  made  at  three  consecutive 
general  courts  (e),  the  lord  may  seise  quausque  ;  but  an  infant, 
even  before  the  statute  of  9  Geo.  1.  c.  29.,  was  not  bound  by  a 
custom  that  the  lands  might  be  seised  as  forfeited,  for  non-ap- 

(a)  Ante^  pp.  66-7.  g.) 

(6)  Egleton's  caae,  3  Roll.  Abr.  (c)  Ante,  pp.  102, 106.    And  see 

40.  Card.  (P.)  pi.  1.  KeUw.  186.  a.  Keilw.  186.  a.  pi.  1. 

pi.  1.    Co.  Cop.  8.  59.  Tr.  136.    Co.  (d)  2  Watk.  on  Cop.  109,  lia 

Lit.  88.  b.  n.  12  &  13.    Gilb.  Ten.  Wader.  Baker  &  Cok,  I  Lord  Rajm. 

N.  172.  Com.  Dig.  Cop.  (E.)  Plow.  131. 

297.    See  the  cases,  ante,  p.  66.  (a.  (e)  Ante,  p.  363. 
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pearance  (a)  ;  and  by  infancy  in  this  particolar  case,  I  appre- 
hend^ is  meant  the  whole  minority  of  the  heir,  and  not  that 
portion  of  it  only  daring  which  the  heir  is  in  ward. 

And  by  the  statute  of  1  W.  4.  c.  65.,  repealing  and  amend* 
ing  the  act  of  9  Geo.  1.  if  an  infant,  whether  claiming  by 
descent  or  surrender  to  will,  or  otherwise  (b),  does  not  appear 
to  be  admitted,  either  in  person  or  by  guardian,  after  the  cus- 
tomary proclamations,  the  lord  may  appoint  a  guardian  or 
attorney  to  the  infant,  for  the  purpose  of  such  admittance  and 
for  the  recovery  of  the  fine,  in  the  manner  prescribed  by  the 
act. 

The  guardian  of  an  infant  copyholder  is  accountable  to  the 
infant  in  like  manner  as  a  socage  guardian  in  freehold  cases, 
except  indeed  in  the  instance  of  a  special  custom,  entitling  the 
lord  to  the  profits  of  the  copyhold  tenement,  during  the  mi- 
nority of  the  infant  (c)* 

I  apprehend  that  the  personal  service  to  the  Icnrd,  of  suit  of 
court,  must  be  performed  by  the  infant,  and  not  by  the  guar- 
dian, it  being  in  all  cases  the  infant,  and  not  the  guardian,  that 
is  admitted  (d) ;  but  that,  an  infant  is  excused  from  services 
until  the  age  of  14>  and  that  neither  the  infant  nor  his  guardian 
can  be  called  upon  to  do  fealty  (e). 

The  interest  of  the  infant  copyholder  cannot  be  af&cted  by 
the  acts  of  the  guardian,  but  if  the  guardian  commit  waste,  or 
neglect  the  duties  of  his  ofBtce^  he  shall  forfeit  the  wardship. 

Those  duties  we  are  told  by  Mr.  Watkins  (/^,  are  two-fold. 
In  the  first  place,  he  observes,  it  is  his  province  to  cultivate  and 
manage  the  lands  as  may  be  most  advantageous  for  the  infant ; 
and  for  this  purpose,  (he  adds)  he  may  make  such  a  lease  as  is 
warranted  by  the  custom,  so  it  exceed  not  the  minority  of  the 
ward,  and  also  maintain  debt  for  the  arrears  of  rent  (g). 

(a)  Ante,  p.  355.  (e)  Ante,  pp.  439,  432. 

(6)  Ante,  p.  356.  (/)  2  Vol.  on  Cop.  105-* 

(c)  See  1  Leo, 266, C^, 357.  Ante,         (g)  Fcht  which  Mr.  Watkintctte 

pp.  66,  67.  Sam^  v.   GoodboJ^,  Dy.  308.  s. 

{d)  Ante,  p.  d67«  mug. 
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In  the  next  place,  says  Mr.  Watkins,  he  is  to  render  snch 

returns  to  tibe  lord  as  a  copyholder  may  render  by  another  (a). 

He  must  pay  the  rents  and  perform  the  rustic  or  agricultural 

^  services,  as  to  plough  the  lord's  land,  to  reap  or  gather  in  his 

corn,  &c.  (b). 

Neither  a  guardian  in  socage,  nor  a  guardian  appointed  under 
the  statute  of  Car.  2.  (c),  nor  the  guardian  of  a  copyholder 
appointed  by  the  lord  of  the  manor,  pursuant  to  a  special  cus* 
torn  (d),  take  any  interest  of  profit,  in  the  land  of  the  infant, 
but  an  interest  only  to  the  use  of  the  infant  (e),  and,  consistently 
with  this  rule,  a  lease  granted  by  a  guardian  in  socage,  would 
become  void  on  the  determination  of  the  minority  of  the 
ward  (/). 

But  it  should  seem  that  a  grant  of  copyholds  by  the  guardian 
in  socage  of  an  infant  lord,  in  his  own  name,  is  good  (g). 

And  it  is  clear,  that  a  guardian  in  socage  has  more  than  a 
mere  naked  office  or  authority,  for  he  may  maintain  trespass 
and  ejectment,  and  avow  for  damage  feasant  (h).  And  it  was 
held  in  the  case  of  Coles  v.  Walles  (f),  that  a  guardian  ap- 


(a)  Cftlth.  51-2. 
(6)  Ante,  p.  428. 

(c)  Ante,  pp.  102,  108. 

(d)  Ante,  p.  102. 

(e)  Bedell  v.  Constable,  Vangh. 
183.  Osbom  v.  Garden  &  Joye,  Plow. 
293.  KeQw.  186.  a.  pi.  1. 

(f)  Roe  d.  Party  v.  Hodgion,  2 
Wila.  129,  135.  And  see  1  Lord 
Raym.  13L.  Vaugli.  182.  But  see 
3  Bac.  Abr.  414  (6). 

(g)  Shoplane  v.  Roydler,  Gro.  Jac. 
55, 98, 99.  14  Vin.  18&  pi.  9.  fVade 
y.  Baker  &  Cole,  1  Lord  Raym.  131. 

(A)  Brisde/i  v.  Hussey,  2  Roll. 
Abr.  41.  (Q.)  pi.  4.  Dy.  302.  b.  pi. 
46.  Shoplane  &  Roydler,  Wade  v. 
Baker  &  Cole,  Osbom  v.  Carden  & 
Joye,  Bedell  &  Constable,  sup.  The 
King  v.  The  Inhab.  of  OakUy,  10 


£a8t494n5. 

(t)  1  Leo.  328.  S.  C.  (called  CoU 
V.  Wall  &  BumeU),  Cro.  Eliz.  224. 
2  Roll.  Abr.  41.  See  further  as  to 
the  office  of  guardian.  14  Vin.  186. 
pi.  10.  &  marg. 

It  was  decided  in  the  above  case 
of  The  King  y.  The  Inhab.  of  Oak^ 
ley,  that  a  guardian  in  socage  resid- 
ing on  the  ward's  estate  for  forty 
days,  gains  a  settlement  in  the  pa« 
rish,  being  irremovable  from  the  pro- 

m 

perty  during  the  guardianship :  And 
see  B£x  v.  The  Inhab.  of  Wilhy,  2 
Man.  &  Selw.  504.  But  a  guardian- 
ship in  socage  exists  only  in  the  case 
of  a  legal  estate,  and  where  the  heir 
takes  by  descent.  Bex  v.  The  Inhab. 
of  ToddingUm,  1  Bam.  &  Aid.  560. 
A  trustee  or  mortgagee  of  copy- 
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pointed  hf  the  lord,  ponoant  to  a  special  custom^  might  main- 
tain an  action  upon  the  case  in  the  nature  of  an  ejectione  cus- 
todis. 


Rex  v.  Inhab.  of  fVarhUngjUm,  1 
T^  R.  241,  (ante,  p*  23.)  lUx  t. 
MaiUngley,  (Inbab.)  2  T.  R.  13. 
Rex  T.  CkaUey,  (Inhab.)  6  lb.  756. 
Rex  T.  Hamckmrck,  (Inhab.)  2  Barn. 
a  Aid.  189.  2  JBott.  564,  et  acq. 
Rex  T.  Inhab.  of  Hatfield  Broad 
Oak,  3  Bam.  &  Adolp.  566. 

In  Tke  King  r.  The  Inhab.  of 
Limg  BenfUMgUm,  6  Mao.  &  Sdw. 
403,  the  Coort  of  B.  R.  held  that 
the  pooaoBoion  of  a  copyhold  hoiue, 
nnder  a  parol  agreement  for  the  por- 
chaae,  part  of  the  purchase  money 
having  been  paid,  and  the  oontrMt 
afterwards  rescinded,  did  not  oonftr 
a  settlement.  See  further  as  to  the 
kind  of  estate  which  is  required  to 
omfer  a  settlement,  2  Bott  490,  et 
seq.  Vide  also  ante,  p.  90.  n.  (c) 


holds,  if  admitted  and  in 
may  gain  a  settlement  by  forty  days' 
residence.  See  Rex  r.  Inhab.  of 
Shme,  6  T.  R.  295.  Rex  r.  Oatiey, 
obi  sup.  2  Nolan  85, 105. 

A  pnrdiaser,  where  the  consider- 
ation  is  under  30£.,  cannot  gain  a 
settlement  by  forty  days'  residence  on 
the  property.  9  Geo.  1.  c  7-  ••  5. 
And  yet  he  is  irremoveable.  Rex  t. 
Mariley,  5  East  40.  Nor  can  the 
expenses  paid  to  the  attorney  for  the 
surrender,  be  taken  as  part  of  the 
consideration,  so  as  to  bring  the  pur- 
chase within  the  9  Geo.  1.  and  to 
constituise  a  settlement.  Rex  r.  The 
Inhab.  of  CaUimgkam,  1  Man.  &  Ry. 
469.  See  also  as  to  gaining  a  settle- 
ment by  the  purchase  of  a  copyhold 
tenement  within  the  stat  9  Geo.  I. 


"T" 
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I  PROPOSE  to  divide  the  subject  of  our  present  consideration 
under  the  three  distinct  heads  of^  Trusts  Executed^  Resulting 
Trusts^  and  Executory  Trusts. 


Trusts  Executed.  (And  herein  qf  contingent  remainr 
ders,  and  of  the  hrds  recognition  ^trusts.) 

Copyholds  we  have  seen  are  not  within  the  statute  of  uses  (a), 
but  if  a  surrender  be  made  by  A.  to  the  use  of  B,  in  trust  for 
C,  the  legal  estate  will  remain  in  B.  according  to  the  express 
terms  of  the  surrender^  and  C  will  take  no  interest  except  in 
equity  :  and  although  no  trust  should  be  expressed  in  the  sur- 
render^ the  copyholder,  as  between  himself  and  any  other 
persons^  except  the  lord,  may  by  a  separate  instrument,  so 
model  the  usufructuary  interest  as  to  meet  all  the  purposes  of 
convenience  or  caprice,  yet  so  only  that  the  equitable  interest, 
(as  far  as  the  lord  would  be  compellable  to  give  effect  to  any 
instrument,  the  object  of  which  was  to  unite  the  legal  estate  to 
the  eqtutable,)  should  not  be  inconsistent  with  the  established 
customs  of  the  manor  (b) ;  and,  with  the  same  qualification  in 
favour  of  the  lord,  all  the  rules  which  the  courts  of  equity  have 
established  for  enforcing  moral  or  natural  obligations  in  fireehold 
cases,  equally  apply  to  copyholds. 

The  case  of  White  v.  Stock  (e)  is  an  exemplification  of  this 
proposition.    S.  O.,  who  had  contracted  for  the  purchase  of  a 

(a)  Ante,  p.  105.  (c)  6  Madd.  337-    And  see  ante, 

(6)  Ante,  pp.  83-4.  p.  255,  et  seq. 
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bj  fak  win  devised  it  to  lus  wife  for  life,  with 
to  fak  two  sons,  as  tenants  in  common  in  fee ;  and 
after  bis  death  Iib  ddest  son  and  costomary  heir  was,  upon  the 
annnder  of  the  Tendar,  aJiniUr<l  to  the  cc^yhdd  in  fee  by  an 
sKnngcment  with  bai  mother  and  brother,  and  executed  a  de- 
rbtraiinn  of  tmst  conaistaitly  with  the  devise  by  lus  fether's 
Both  the  SODS  became  bankrupts,  and  their  assig- 
aold  their  reversion,  not  stating  it  to  be  a  mere  equi- 

aad  the  purchaser  filed  a  bill  against  the 
the  mother  and  the  asqgnees,  to  compd  such  a 
surrender  as  would  give  lum  the  legal  reveraon.  The  Vice 
ClBDodkr  hdd  that  tk  pUntiff  had  a  right  to  consder  himadf 
as  cnntnctiiig  for  a  legal  reversion ;  hot  that  as  the  benkrupts 
had  ao  i^ght  to  dolhe  dieir  equitable  reveraon  vrith  the  legal 
estate,  so  the  sos^gnees^  standing  in  thdr  place,  bad  no  right 
to  call  in  the  legal  estate,  and  coold  not  therefinne  sell  a  legal 
;  and  that  the  plaintiff  vras  at  liberty  to  retire  from  his 

: — And  Aat,  as  between  the  mother  and  thesixis,  the 
had  been  rested  with  die  vrhde  legal  fee  for  their 
minaOrngt,  and  diat  the  case  was  the  same  as  if  a 
had  been  created  a  trustee  by  dieir  conunon  consent; 
Blee  coold  not  be  permitted  afterwards  to  deal 
widi  the  tmt  estate  against  the  intention,  and  to  the  prejudice 
of  aaify  amt  of  has  cej<aae4  qme  tnst. 


It  is  die  usual  practice  fai  settle- 
of  copyhold  cotates,  not  to  insert  a  limitation  to  a  trustee 
to  pgeaeivc  contingent  remainders  {a) ;  and  the  reason  of  thb 
variation  from  die  fenn  of  settlements  of  freehold  property,  is, 

by  the  surrender,  aie 


anppwted  by  dtt  freehold  in  the  kid  of  tbe  manor  \  this 


(«)  Baft  ^Us  is 
vidi  dbe  cHseat  af  the  kid; 
CTta  a  lamaAii  ta  J. «a 
lafctfini^viilar^ 

iadto 


U  np- 
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reasoning  is  attacked  by  Mr.  Watkins^  who  observes  (a),  that 
it  appears  rather  extraordinary^  that  an  estate  of  firediold  in 
tbe  lord  should  be  supposed  capable  of  suppwting  a  copyhold 
remainder,  sinee  they  are  wholly  distiiict  in  their  nature ;  but 
that  learned  gentleman  seems  to  have  thought,  that  the  lord 
would  be  compellable  to  admit  the  contingent  remainder-man 
on  the  death  of  the  tenant  for  life,  on  whose  forfeiture  the  lord 
seised,  if  the  contingency  happened  in  the  life-time  of  such 
tenant  for  life,  and  that  because  of  the  lord's  own  act  in  accept- 
ing the  surrender  (6).  But  although  there  is  an  apparent  in* 
consistency  in  a  freehold  interest  being  capable  of  supporting  a 
contingent  remainder  of  copyholds,  yet  I  submit  that  the  inter- 
est in  the  lord,  and  that  only,  does  preserve  to  the  contingent 
remainder-man  a  right  which  would  not  otherwise  exist ;  toUr 
supposing  the  remainder-man,  and  not  the  lord,  waa  entitled  to 
enter  upon  the  forfeiture,  then  in  as  much  as  the  preoedent 
estate  was  forfeited  before  the  period  when  the  remamder  waa. 
designated  to  commence,  it  could  never  take  effect,  nnlesa 
indeed  the  rule,  that  a  contingent  remainder  must  take  e&ct 
either  during  the  continuance  of  the  particular  estate,  or  e^ 
instanti  that  it  deternunes,  is  not  applicable  to  copyholds ;  and 
I  can  discover  no  good  reas(m  for  any  distinction  in  tfans  respect, 
between  freeholds  and  copyholds  (e),  except  only  in  the  eflbct 
of  the  fcHrfeiture  by  the  tenant  of  the  particular  estate,  which, 
in  freehold  cases,  lets  in  the  first  vested  remainder,  and  in 
copyhold  cases  brings  the  estate  into  the  hands  of  the  lord  for  tbe 
life  only,  or  oAer  interest,  of  the  person  committing  ti»  fbv- 
fi^ture;  it  being  decided,  that  the  forfeiture  by  the  tenant  of  a 
particular  estate  does  not  aflfect  those  interested  in  remamder  (iQ. 
And  if  the  lord,  because  of  his  privity  in  the  settlement  of  the 
estate,  is  bound  to  admit  the  contingent  remainder-man,  should 
the  contingency  happen  before  the  determination  of  the  par- 
ticular estate,  is  not  the  lord's  possession  to  be  deemed  a  con- 

(a)  1  Vol.  on  Cop.  103.   Axid  Me         (c)  See  2  Cox  Ck  Ca.  141.  k 
Atherley  on  Marr.  Sett.  p.  365.  Gale  t.  Gale* 

{h)  1  Vol.  on  Cop.  195.  (d)  Poft  tit. '  Forfeitare.' 
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stradife  oontmiiatioii  of  that  estate^  for  the  benefit  of  such  oon- 
tiiigent  FenuunderHnan? 

But  the  expremm,  that  die  lord  is  bound  to  grant  the 
estate  to  the  remainder-man^  agreeaUy  to  his  own  act^  on  the 
happening  ai  the  oontingencj,  would  seem  to  be  incorrect,  as 
the  admittanoe  of  the  tenant  for  life  is  the  admission  of  all  in 
remainder  (a) ;  in  either  way,  however,  the  right  is  preserved 
to  the  contingent  remainder«man  by  the  possession  of  the  lord; 
— if  admittance  be  not  necessary,  then  sach  right  b  a  l^^l 
one,  and  if  it  be  necessary,  then  the  right  b  in  equity. 

And  it  b  to  be  observed,  that  although  the  interest  of  the 
particular  tenant  b  forfeited,  yet  the  demisable  nature  of  the 
estate  continues,  and  the  lord  may,  if  he  please,  re-grant  it  to 
hold  by  copy  (b) :  and  the  enstence  of  thb  peculiar  quality, 
even  after  the  union  with  the  fireehold  interest,  would  seem  to 
explain  away  the  apparent  inconsbtency  of  the  interest  in  the 
lord  bang  capable  <if  preserving  a  contingent  remainder  in 
copyholds. 

The  application  of  the  above  rule,  as  to  the  destruction  of 
the  particular  estate  before  the  happening  of  the  contingency, 
to  copyhold  lands,  b  sanctioned  by  Chief  Baron  Gilbert,  who 
says,  '^  If  an  estate  be  given  to  a  copyholder  for  life,  the  re- 
mainder to  the  right  heirs  of  «/.  S.,  if  the  tenant  for  life  die, 
living  /•  S.,  there  it  seems  clear  that  the  remainder  b  de- 
^  stroyed,  for  it  cannot  take  effect  as  by  the  limitation  it  ought. 
^'  But  then,  if  tenant  for  life  in  that  case  had  committed  a  for- 
*'  feiture,  or  made  a  surrender,  and  then  living  tenant  for  fife, 
'*  J.  S.  had  died,  it  seems  to  be  very  clear,  that  hb  right  hdr 
'^  might  take ;  for  hb  estate  in  remainder  was  not  to  take  elfect 
'^  after  the  determination  of  the  interest  of  tenant  for  life,  but 
^^  after  hb  death,  and  when  that  happened  he  was  able  to 
'^take-^'Cc) 

The  lord's  interest  bang  capable  of  supporting  a  contingent 

(a)  Ant^  p.  362.  (c)  Ten.  265-6 ;  bat  tee  ib.  N. 

(6)  Ante,  pp.  19,  20, 114,  et  aeq.     122. 
120. 
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remainder^  was  also  recognised  in  Mildmayv.  Hungerfardid), 
Lovell  y.  Lovell  (b),  Habergkam  r,  Vincent  (c),  Stan^field  v. 
Habergham  (d).  Roe  d.  Gemett  v.  Briggs  (e),  and  in  many 
other  cases. 

I  must  not,  however,  pass  over  an  interesting  observation  of 
Mr.  Watkins's  on  the  subject  now  under  consideration.  He 
says,  **  In  the  case  of  freeholds  there  must  have  been  a  tenant 
'^  of  the  freehold  against  whom  a  praecipe  might  have  been 
"  brought  {/) ;  but  no  pnecipe  can  be  brought  of  copyhold 
'^  lands  as  such.  Claims  to  copyhold  interests  must  be  sup- 
ported agunst  strangers  by  plaint,  and  against  the  lord  by 
petition.  With  respect  to  the  plaint,  one  would  presume  that 
the  law  would  be  analogous  to  that  of  the  pnecipe ;  and  con- 
sequently, that  the  rule  waidd  therefore  apply  :  since  there 
seems  to  be  the  same  reason  for  an  existing  tenant  to  the 
latter  as  the  former.  Though,  perhaps,  the  right  to  sue  by 
petition,  when  the  premises  were  in  the  hands  of  the  lord, 
^'  may  be  supposed  to  do  away  its  nece8dty.''(g) 

It  must  I  think  be  allowed,  that  the  concluding  passage 
removes  any  doubt  which  the  previous  observations  may  have 
raised,  as  to  the  freehold  interest  in  the  lord  being  capable  of 
preserving  a  contingent  remainder,  and  leaves  no  possible 
ground  of  opposition  to  the  affirmative  of  the  proposition,  by 
any  analogy  to  the  rule  in  freehold  cases,  that  there  should  be 
a  person  against  whom  a  precipe  might  be  brought :  more 
espedally  if  due  weight  be  given  to  the  important  circumst^mce 
of  the  continuation  of  the  demisable  quality  of  the  copyhold 
after  the  forfeiture  to  the  lord  (A). 

It  is,  at  all  events,  quite  dear  that  there  is  no  distinction 

{a)  2  Vera.  243.  case,  9  Co.  107.    2  Roll.  Abr.  794. 

(6)  3  Atk.  12, 13.                        •  pi.  6.  Bromfield  y.  Crowder,  1  N.  R. 

(c)  2  Ves.  Jnn.  209,  210,  214.  320,  et  seq. 

8.  C.  4  Bro.  C.  C.  364.  (/)  See  2  Cox  Ch.  Ca.  151. 

(J)  10  Ves.  282.  (g)  1  Vol.  on  Cop.  193-4. 

(e)  16    East   413:   And   see    1  (A)  And  see  3  Atk.  12,  13.    3 

Fearae  470.    Pawse^  &  Lowdall,  Vera.  243.  1  Fearae  470.  Chapman 

Sty.  249,  273.    Margarei  Podga^s  v.  BUmi,  Ca.  temp.  Talb.  151. 
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aid  ojfpyhM  estates,  in  those  cases  where  the 
expires  before  the  happemng  of  the  contin- 
gcncj;  hat  ihat  it  a  tenant  for  fife  of  copyholds,  who  has  for- 
fiated  Vb  iuleiesl  to  the  kid,  dioold  die  bef<xe  the  remainder 
becomes  fesled,  sucii  remainder  can  nerer  take  effect  (d). 

It  has  been  suggested  that,  as  the  lord,  in  case  of  a  forfdture 
hf  tenant  for  fife,  is  entitled  to  the  land  for  his  own  nae  during 
SQcii  particohr  estate,  a  findtation  to  a  trustee  to  preserve  con- 
tingent remainders  diould  be  ahrays  inserted  in  copyhold  set- 
tlements, the  same  as  is  done  in  fifeehdd  cases,  that  is,  when 
die  Icgtl  inheritance  is  not  Tested  in  a  trustee  (b).  And  again, 
that,  as  on  a  fimitaticMi  to  A.  for  life,  with  remainder  over  to 
B;  the  estate  of  B.  cannot  take  effect  in  possession  till  the 
death  of  A.,  and  that  the  lord  may  enter  between  the  deter- 
mination of  A.^s  estate  and  his  death,  it  is  therefore  proper  in 
limiting  a  remainder  of  copyholds,  to  fimit  the  estate  expressly 
to^.,  for  his  matund  fife,  and  from  and  after  the  detemunation 
of  that  estate  by  death,  ^/^^r/^/nre,  or  otherwise,  to  the  use  of, 
&c.(c). 

I  agree  in  the  expe£ency  of  these  suggestions,  but  I  ap- 
prdiend  that  the  lord  or  steward  of  a  manor,  would  not  be  com- 
peDaUe  to  accept  a  surrender  so  fi^uned,  and  which  would  be 
calculated  to  defeat  the  lord's  right  of  entry  for  an  act  of  for- 
^ture  by  the  tenant  for  fife ;  this  would  at  least  merit  great 
consideraiiim  by  any  lord  or  steward  who  should  be  required  to 
accept  a  surmder  of  that  nature(d). 


(a)  Lame  t.  Pammeii,  1  RolL  Bep^ 
a3Q»3i7>4Sa  Habe^kam  r.  Fm^ 
cent,  2  Ves.  Jan.  214.  S.  C.  4  Bro. 
C.  C.  364.  Seen,  (a.)  lb.  fEden's 
Ed.]]  who  giyes  a  MS.  note  of  Mr. 
Serjeant  Hill  in  bis  copj  of  Oilb. 
Ten.  showing  that  tbe  report  cfLane 
&  PannM  Tsup.)^  is  falselj  stated  in 
1  Rol.  Rep.  238^  and  imperfectly  in 
RoL  317;  but  rightly  stated  in  Rol. 
438.  Oilb.  Ten.  265, 303.  1  Feame 


470,471. 

(6)  Athcrlejr's  Marr.  Sett  570: 
And  see  Siantfidd  y.  Habergkam, 
10  Ves.  282;  and  the  observatioos 
on  S.  C.  post  tit.  '  Right  of  PnH 
perty  in  Trees  and  Mines.' 

(c)  1  Watk.  on  Cop.  197*  P«^ 
tit '  Forfeiture.' 

(J)  See  Cor  &  Eilum,  3  Atk.75. 
Ante,  p.  351.  1  Watk.  on  Cop.  197* 
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The  Icrcts  recognitum  of  trusts.  A  doubt  haa  frequently 
arisen  in  practice,  whether  the  lord  of  a  manor  is  bound  to  take 
notice  of  the  trusts  which  a  copyholder  may  be  desirous  of 
creating,  and  the  reason  generally  assigned  by  stewards  for 
refusing  to  record  notice  of  trusts,  is,  that  the  lord  would  be 
involved  in  any  breach  of  trust  on  the  part  of  the  trustee :  it  is, 
howev^,  quite  absurd  to  suppose  that  the  lord,  who  is  merely 
custom's  instrument,  should  be  bound  to  see  to  the  performance 
of  any  trusts,  expressed  in  or  referred  to  by  the  surrender* 

Although  the  lord  is  not  compellable  to  take  notice  of  any 
private  agreement  or  trust  of  the  parties,  yet  to  refuse  a  copy- 
holder the  privilege  of  surrendering  upon  particular  trusts,  or, 
at  least,  of  referring  in  the  surrender  to  the  instrument  by 
which  it  is  proposed  to  declare  the  trusts,  is,  under  ordi- 
nary circumstances,  an  act  of  great  injustice,  as  it  involves 
him  in  considerable  additional 'expense  in  substituting  a  set 
legal  limitations,  or  in  the  still  greater  evil  of  putting  it 
m  the  power  of  the  trustee,  to  defeat  the  objects  of  the 
trust,  leaving  the  cestui  que  trusts  no  remedy  but  in  equity  (a) ; 
and  for  want  of  the  aid  of  the  statute  of  uses,  the  various  pro- 
visions of  a  marriage  settlement,  can  seldom  be  carried  into 
complete  efiect  as  to  copyhold  property,  without  the  inter- 
vention of  a  trustee. 

I  must  also  protest  against  the  pertinacity  of  stewards  of 
manors,  in  sometimes  refusing  to  inrol  a  marriage  settlement, 
or  other  deed  of  trust,  merely  with  reference  to  the  date  of  it, 
and  the  names  and  descriptions  of  the  parties ;  as  it  is  only 
deferring  the  disclosure  of  the  particular  trusts,  until  a  necessity 
arises  for  some  copyhold  assurance  on  the  part  of  the  trustee, 
when  the  court  will  satisfy  itself,  by  the  production  and  mrol- 
ment  of  the  relative  provisions  of  the  deed,  of  the  propriety  and 
consistency  of  the  proposed  act ;  and  in  the  mean  time,  as  the 
tenancy  is  filled  by  the  trustee  or  fab  heir,  the  lord  can  sustun 
no  inconvenience :  but  the  right  to  call  for  a  complete  disclosure 

(a)  See  Sokes  v.  BmH  &  Cock,  Mo.  552. 
VOL.  I.  II 


[part  I. 


of  die  tnisis  on  fbe  adnnttmee  of  a  traatee  {a),  is  oonaeqaait 
OD  the  Tiglit  to  refine  to  take  nodoe  of  any  trusts  wliaterer. 

And  when  the  legal  estate  is  not  Tested  in  a  trostee,  the  uses 
diaald  be  sperififd^  as  it  mogfat  be  very  inoonTement  to  frame 
die  soirender  with  rafcrencc  to  the  nsesof  a  settlement  rf  free- 
hold iwnierty  (£). 

Viewing  this  question  merdy  as  it  regards  the  lord's  bteiest, 
I  am  at  a  loss  to  discoiwg  aiqr  good  reoscm  for  withholding  from 
the  eopyhoUer,  the  pntilqie  of  potting  notioe  of  sodi  trusts  as 
he  may  be  deaions  of  cieotingv  upon  the  face  of  the  court 
rolls. 

It  is  true  diat  the  hxd  partakes  of  any  trusts,  by  an  inrol- 
ment  of  the  sonender,  whether  it  be  to  a  purchaser,  or  to  the 
use  of  a  will(e) ;  and  it  is  equally  true  that  the  lord  b  not 


(a)  See  13  Ves.  240,  in  Lord 
JCouti^loMT.  MansdL 

(6)  See  the  obeemtioas  of  Loid 
Erdame,  CX,  in  Lwd  Kemarngftm  r. 
MmueB,  13  Ves.  244. 

(c)  See  3  Ves.  756,  in  WUUams 
T.  Locd  Lonsdale.  But  it  is  gene- 
nlly  supposed  that  tlie  krd  is  not 
enwpellsMe  to  admit  a  sumnderee^ 
wliether  be  be  a  purchaser  or  mort- 
giiigee»  who  should  aDow  the  sur- 
rendennr  to  remain  tenant  on  the 
nSh,  bat  who,  after  an  act  of  for- 
feilnre  by  the  surrenderor,  or  after 
bis  deeeaas  without  leaving  a  custom- 
ary htkt,  should  seek  to  be  sdmitted, 
with  the  Tiew  of  estaUishiiig  a  title, 
by  relation,  firom  the  date  of  the  sur- 
render,aDd  therebyto  defeat  the  lord's 
right  of  entry  for  the  lorfeituie  or 
eidiect.  Intheooosideratiooof  this 
point  it  is  to  be  rcodlected,  that 
bj  an  established  rule  of  law,  the 
lord  has  no  power  to  compel  a  sur- 
renderee to  come  in  and  be  admitted. 
See  Sir  Harry  Peacfy  &  Duke  of 


Somersei  in  2  Eq.  Ca.  Abr.  2^ 

The  decision  of  the  Court  of  Kiag's 
Bcndi  in  a  case  recendy  sigued  will 
probably  settle  this  qucsdim,  and  I 
bsTe  good  reason  to  expect  that  the 
judgment  of  the  court  will  be  de- 
livered before  the  chapter  on '  Forfeit- 
nre '  is  out  of  press,  in  which  esse  it 
will  be  found  under  that  title. 

It  was  an  application  to  the  Cooit 
of  B.  R.  for  a  mandamus  to  compel 
Dame  Jane  St.  Jo/in  Mildma^,  u 
lady  of  the  manor  of  ManveU,  Haait, 
to  admit  H.  S,  nnder  a  oondidoasl 
surrender  in  fee  by  waj  of  noitgif^ 
made  to  him  in  Augusts  1630,  bf 
J.  B.,  a  copyhold  tenant  of  that 
manor,  and  who  was  sobseqaeotly 
convicted  of  felony,  and  senlenoed  to 
be  transported  for  seven  yasis; 
whereupon  the  copyhold  in  f  oeitiou 
was  seised,  as  forfeited  under  a  special 
custom  prevailing  in  the  particolsr 
manor.  A  rule  granted  for  a  man- 
damus was  made  absolute,  H.  S. 
having  a  primdjacie  right  to  bs  sd- 
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bound  bj  any  trusts  to  which  he  is  not  privy  (a),  so  that  on 
the  death  of  a  trustee^  without  leaving  a  customary  heir^  where 
the  trusts  should  not  have  been  put  upon  the  court-^roUs,  the 
estate  would  escheat  to  the  lord^  discharged  of  the  trusts  (b). 


mitted  under  the  conditional  sur* 
render.  A  return  was  made  to  the 
mandamus^  and  a  rule  niai  obtained 
to  quash  the  return  for  insuffidency, 
and  for  a  peremptorj  mandamus. 
And  the  court  afterwards  dhrected 
the  case  to  be  put  into  the  crown 
paper^  as  inrolTing  too  important  a 
point  to  be  decided  on  motion.  I 
rather  think  that  the  coimetion  of 
J.  B.  was  prior  to  the  ftrfetture  of 
the  condition  of  the  surrender. 

Even  if  an  admission  could  be 
compdled  in  a  case  of  this  nature^  I 
submit  that  the  rule  by  which^  as 
between  the  surrenderor  and  sur^ 
renderecj  the  admission  of  the  sur- 
renderee relates  back  to  the  date  of 
the  surrender^  would  be  held  not  to 
apply,  and  consequently  that  the 
knrd's  right  of  entry  for  an  act  of  for- 
feiture by  the  surrenderor,  would  not 
be  prejudiced  by  such  admission. 

In  Sir  Harry  Peachy  y.  The 
Duke  of  Somerset,  1  8tra.  454,  Lord 
Maccle^ld,  Ch.,  said,  *'  Suppose 
one  lets  a  trustee  be  admitted  for 
him,  who  commits  a  ferfeiture;  no 
doubt  the  estate  would  be  forfeited, 
and  the  cestuy  que  trust  would  haye 
no  equity  against  the  lord."  "  Suppose 
the  trustee  should  die  without  heir, 
the  lord  would  be  entitled  by  escheats 
without  being  subject  to  the  trust." 
And  see  Boe  d.  Jeffereys  y.  Hicts, 
2  Wils.  13,  deciding  that  the  lord 
cannot  take  advantage  of  an  act  of 
fcrieiture  by  an  unadmitted  surren- 


deree. 

(a)  Chudleigk's  case,  1  Co.  122.  a- 
And  see  Burgess  y.  Wheate,  1  Sir 
W.  Bl.  167,  where  Lord  MansJieU, 
as  to  the  objection  that  in  copyholds 
the  lord  cannot  be  subject  to  trusts, 
but  takes  the  estate  on  the  death  of 
the  tenant  without  heir,  said, ''  This 
objection  proceeds  from  not  distin** 
gniahing  between  freehold  and  copy-* 
hold  manors.    Jn  all  manors  where 
admission  is  necessary  to  alienation, 
the  esdieat  is  absolute,  the  lord's 
consent  being  still   necessary.     In 
those  copyholds  the  lord  is  not  bound 
by  debts,  alienation,  or  trusts;  they 
are  all  void  against  him.    But  if  he 
consents  to  a  condition  or  trust  on 
the  court-roll,  then  he  is  bound  by  it, 
for  he  cannot  daim  against  his  own 
act    But  in  freeholds,  the  form  of 
his  concurrence  not  being  necessary, 
he  is   always  considered  as  much 
bound,  as  if  he  was  a  party  to  the 
deed  of  alienation  which  makes  the 
trust ;  because  the  power  which  the 
tenant  now  has  by  law,  is  equiyalent 
to  the  lord's  consent  to  the  grant, 
when  it  was  a  strict  reyersion."  S.  C. 
1  Eden  177.    Yet  see  1  Sir  W.  Bl. 
179,  (S.  C.,)  where  the  Lord  Keeper 
(Northingtan)    expressed    a    doubt 
whether  the   estate  should  escheat 
dischaiged  of  the  trusts. 

(6)  1  Stra.  454,  in  Sir  Harry 
Peachy  y.  The  Duke  oi  Somerset. 
And  see  the  above  observation  of 
Lord    Mtttts/ieU,    in    Burgess    ft- 
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But  it  may  be  urged  against  the  pertinacious  refusal  of  the 
lord  to  allow  of  tlie  inrolment  of  any  trusts,  that  it  is  now  fiiUy 
settled,  that  the  lord  can  claim  by  escheat  only  propter  de- 
fectum tenentis,  and  therefore  that,  so  long  as  there  is  a 
tenant  on  the  rolls,  subject  to  perform  the  customary  services, 
whether  such  tenant  be  a  trustee  or  mortgagee  (a),  the  lord 
has  no  claim,  or,  in  other  words^  that^  notwithstanding  the 
opinion  expressed  by  Lord  Manefield  in  Burgese  &  Wheate, 
and  by  Lord  Tkurhw  in  Middletan  &  Spicer(b)  the  lord 
cannot  claim  by  the  title  of  an  equitable  escheat  (c) ;  and  that. 


Wheate.  Vide  also  Doe  d.  Freestone 
T.  Parrait  &  Wife,  6  T.  R.  665, 
where  Lord  Kenton,  C.  J.,  said, 
*'  this  estate  was  given  absolutely, 
and  it  has  been  considered  as  irre-> 
deemable  hj  aU  the  parties  through 
whose  hands  it  has  passed.  If  the 
mortgagee  conveys  subject  to  the 
equity  of  redemption,  the  right  may 
be  kept  alive  for  an  indefinite  length 
of  time  as  far  as  I  know :  the  Court 
of  Chancery  has  determined  that  it 
may  be  preserved  for  fifty  years. 
But  if  twenty  years  have  passed 
without  any  redemption,  in  whom 
does  the  legal  estate  vest?  In  the 
mortgagee;  aHd  it  foould  escheat  to 
the  lord  for  want  of  the  heirs  of  that 
person," 

But  supposing  an  equity  of  re- 
demption to  subcisty  the  lord  claim- 
ing a  copyhold  by  escheat,  on  the 
death  of  the  mortgagee  without  heirs, 
where  the  mortgagee  had  been  ad- 
mitted, would  take  subject  to  the 
mortgage,  and  the  money  must  be 
paid  to  the  personal  representative. 
See  ]  Sir  W.  Bl.  170, 171.  lo  Bur^ 
gess  &  Wheate.  Pawlett  v.  Att.Gen. 
Hardr.  469,  where  C.  B.  Hole  and 
Mr,  Baron  Atkifms  considered  the  in* 


terest  of  the  mortgagee  in  the  estate 
as  a  security  only,  and  the  Chief 
Baron  pointed  out  the  distinction  be- 
tween a  trust  and  a  power  of  redemp- 
tion. 

N.B.  It  was  decided  in  the  abofe 
case  of  Doe  v.  Parrait  &  W^e,  tbst 
a  surrender  by  the  husband  iloae, 
passed  no  interest  in  the  copyhold 
land  which  had  been  devised  to  him 
and  his  wife  in  fee  by  a  mortgages 
in  possession  nnder  a  forfeited  mort* 
gage,  for,  when  a  devise  is  to  hus- 
band and  wife,  they  take  by  entire- 
ties, and  not  by  moieties,  so  that  the 
husband  cannot  by  his  conveysnee 
alone,  devest  the  estate  of  the  wife. 
See  Doe  &  Wilson,  ante,  pp.  164, 
166-6. 

(a)  See  per  Lord  Eldon,  in  Gor« 
doH  V.  Gordon,  3  Swanst.  470.  1  Sir 
W.  Bl.  175,  in  Burgess  &  Wkesie. 

(b)  1  Bro.  C.  C.  204.  Vide  also 
Walker  v.  Denne,  2  Ves.  Jnn.  170-4. 
Barclay  v.  RusseU,  3  Ves.  43a 
Henchman  v.  AtL  Gen.,  2  Sim.  & 
Stu.  488. 

(c)  Burgess Y,Wheale,m^Hudr* 
406,  in  Att.  Gen.  v.  Sands.  And  see 
Gary  14,  15,  where  it  is  said,  *'  If 
cestui  que  use  be  attainted  of  fekojTi 
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although  a  Court  of  Equity  will  not  interpose  as  between  the 
lord  and  the  heir  of  a  trustee  claiming  to  be  admitted,  when 
the  cestuy  que  trust  dies  without  an  heir  {a),  yet  that  a  court 
of  law  will,  in  such  a  case,  compel  the  lord  to  admit  the  heir 
of  the  trustee,  to  enable  him  to  try  his  title  (6)  ;  and  when  so 
admitted,  what  equity  can  the  lord  have,  paramount  such  heir, 
supposing  the  lord  to  have  refused  to  take  notice  of  any  trusts^ 
A  still  stronger  reason  for  the  lord's  consenting  to  take  notice 
of  trusts,  may  be  that,  probably,  in  the  event  of  the  death  of 
the  cestuy  que  trust  intestate,  and  without  an  heir,  supposing 
the  trusts  to  have  been  inroUed,  a  Court  of  Equity  would 
decree  the  person  having  the  legal  estate,  to  be  a  trustee  for  the 
lord,  on  the  ground  that  the  trustee  had  accepted  admission 
from  the  lord,  upon  the  terms  of  his  disposing  of  the  rents  of 
the  estate,  conformably  to  the  legal  right  which  would  have 
been  acquired  by  the  cestuy  que  trust,  if  he  had  become  the 
lord's  tenant. 


RESULTING  TRUSTS. 

The  person  to  whom  the  legal  estate  in  copyholds  is  surren- 
dered or  granted,  will  be  decreed  in  equity  to  be  a  trustee  for 
him  who  advances  the  purchase  money,  or  fine  of  admission,  on 
due  proof  of  the  fact  of  such  payment  This  general  proposi- 
tion is  supported  by  all  the  cases,  and  is  strictly  analogous  to 
the  rule  of  the  common  law,  that  where  a  feoffment  is  made 
without  consideration,  the  use  results  to  the  feofibr  (c). 

So  in  manors  where  copyholds  are  granted  for  two,  three, 
or  more  lives  in  succession,  if  one  only  of  the  cestui  que  vies  pay 

the  lord  shall  not  be  aided  by  sub-  (a)  WUUams  v.  Lord  Lonsdale,  3 

posiia  to  have  his  escheat ;  and  if  the  Vcs.  IbQ,  757. 

he     be  barred  by  the  corruption  of  (6)  The  King  y.  Coggan  &  an« 

his    blood,  then   the   feoffee   as    it  other,  6  East  431.    S.  C.  2  Smith's 

seemeth  shall  retain  the  land  to  his  Rep.  41  ?• 

own  use;"  cites  5  B.  4. 7-  Br.  Feoff-  (c)  D^er  t.  Dyer,  2  Cox.  Ch.  Ca, 

ments  al.  uses,  pi.  34^  j93.  Fin.  341 . 
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the  fine^  the  other  lives  are  trustees  for  him  (a),  whether  or  not 
there  is  a  custom  for  the  first  taker  to  surrender  the  copy  (b). 

But  where  a  copyhold  was  purchased  by  B.,  with  the  money 
of  A.f  on  account  of  di£ferences  between  the  lord  of  the  manor 
and  A*,  and  the  grant  was  taken  to  B.,  and  his  children,  the 
Court  of  Chancery,  on  a  bill  filed  by  A.  against  B.,  for  a  sur- 
render, would  not  relieve  the  plaintiff,  as  it  would  have  been 
to  ground  a  decree  on  a  falsity,  where  there  was  a  scheme  to 
thrust  a  tenant  upon  the  lord,  against  his  will  (c). 

The  trust  of  an  estate  pour  autre  vie  of  copyholds,  shall  go 
to  the  executors  or  administrators,  the  same  as  in  the  case  of 
freehold  property  (d). 

In  Smith  v.  Baker  (e),  it  was  held,  that  although  there  was 
a  custom  in  the  particular  manor,  that,  whoever  purchased  in 
it,  the  estate  should  go  in  succession,  yet,  that  A.,  who  pur- 
chased for  his  own  and  two  other  lives,  had  an  equitable  inter* 
est,  which  passed  by  a  general  devise  of  all  his  estate  real  and 
personal,  in  possession  or  reversion,  it  appearing  that  the  tes- 
tator had  no  freehold  property. 

But  where  on  a  grant  to  three  successively,  there  was  no 
custom  for  the  first  taker  to  surrender  the  copy  and  dispose  of 
the  estate,  and  no  proof  of  either  having  pmd  the  fine,  the 


(a)  Chalk  v.  Danvers,  1  Gh.  Ca. 
310.  Loft  933.  Benger  y.  Drew,  I 
P.  W.  780.  WUhers  v.  Withers  & 
others,  Amb.  151.  N.  1.  lb.  [Blunt's 
Ed.]  Roe  V.  Summerset,  2  Sir  W, 
Bl.  694,  Rumbold  y.  BumbM, 
AmV.  151.  (marg.)  3  Eden  15.  a 
C.  cited  in  Dyer  y.  Dyer,  2  Cox 
Ch.  Ca.  02.  1  Watk.  on  Cop.  223. 
B  Atk.  75,  Qoodright  d.  LangJUU 
y.  Hodges,  1  Watk.  on  Cop.  227. 
8ee  Lofft  ^00.  Finch  y.  Finch,  15 
Ves.  43.  Anfl  see  Rider  y.  Kidder, 
10  Ves.  360. 

(b)  2  Freem.  123.  ca.  138.  SmUh 
y, Saker,  I  Aik'385.  Hgwey-Howe, 


I  Vem.  415. 
(p)  Gold  y.  Dore,  Lex  Cust  325. 

(d)  Howe  y.  Home,  Withers  y. 
Withers,  sup.  Rundle  y.  Rundle,  3 
Vem.  264.  Goodrighi  &  Hodges, 
snp.  And  see  Watkins  y.  Lea,  6  Ves. 
633,  where  the  trust  was  heM  to 
pass  under  the  residuary  disposition 
of  personalty,  and  not  under  a  pre* 
yious  devise  of  freehold  and  oopyhoid 
property,  but  by  the  custom  of  the 
manor  the  trust,  in  case  of  intes* 
tacy,  was  distributsble  as  personal 
estate,  and  the  testator  had  other 
copyhold  property. 

(e)  1  Atk.  38& 
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ooart  would  not  decree  the  remmning  life  to  be  ft  trustee  for 
the  first  taker  (a). 

It  sometiines  happens  that  there  is  no  other  evidence  of  the 
payment  of  the  fine  than  the  statement  with  respect  to  it  in 
the  copy,  but  that  could  only  be  contradicted  by  evidence  of  a 
very  clear  and  satisfactory  nature.  In  Benger  v.  Drew{h\ 
copyhold  lands  were  granted  to  the  husband  and  wife  and 
J.  S.  for  their  lives  successive,  and  by  the  copy  the  fine  ap- 
peared to  have  been  paid  by  the  husband  and  wife,  and  Lord 
Ch.  Maccle^ld  said,  **  This  third  person  {J.  S.)  named  in  the 
grant,  is  in  equity  to  be  intended  but  as  a  trustee  for  the  hus- 
band and  wife,  and  the  survivor  of  them,  by  whom  the  purchase 
money  was  advanced ;  and  it  bdng  mentioned  in  the  copy  that 
the  fine  was  paid  by  the  husband  and  wife,  is  strong  evidence 
of  the  fact  b^g  so ;  which,  though  the  court  will  not  look 
upon  as  conduirave,  yet  any  evidence  given  to  contradict  it, 
ought,  in  order  to  prevail,  to  be  very  dear  and  fulL*" 

In  Chalk  Y.  Danvers  (c),  S.  W.  took  a  copy  in .  reversion  for 
three  lives,  and  the  first  life  {E.^  was  made  the  purchaser  in  the 
copy,  and  the  Chancellor  held,  that  though  S.  W.  paid  the 
fine,  yet  when  by  his  consent  E.  was  made  purchaser  in  the 
copy,  it  was  to  be  taken  as  if  she  had  paid  it. 

And  the  presumption  which  is  raised  from  the  payment  of 
the  purchase  money,  may  be  rebutted  even  by  parol  evi- 
dence (rf). 

A  purchase  in  the  name  of  a  child,  or  nominating  a  child 
as  a  cestuy  que  me  in  the  purchase  of  a  copyhold  for  lives,  is, 
from  the  natural  obligation  of  a  father  to  provide  for  his  children, 
a  circumstance  of  evidence  to  rebut  a  resulting  trust  of  copy- 
holds {e),  unless  the  father's  intention  that  the  child  should 

(a)  Bundle  t.   Rundle,  2  Vera,     lor  t.  Taylor,  1  Atk.  386^7- 

2(54.  {e)  Mumma  r.  Mumma,  2  Vera. 

(b)  1  P.  W.  780.  19.  8.  C.  1  Eq.  Cas.  Abr.  382.  pL  8. 

(c)  1  Cfa.  Ca.  310.  Taylor  v.  Taylor,  sup.  Dyer  v.  Dyer, 

(d)  Dyer  r.  Dyer.  Goodright  v.  2  Cox  Ch.  Ca.  92.   Taylor  v.  Alston, 
Hodge*,  ubi  tup.  1  Vem.  366.  Tay^  cited  ib.  96.  Latnplugh  v.  Lamplugh, 
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be  coiuddered  as  a  trustee  for  him  be  shown  by  some  amtenqnh 
raneaus  act  (a) ;  aiid  this  without  regard  to  any  other  provision 
wluch  the  child  may  have  (b). 

In  Sw^t  d.  Farr  v«  Dams{c),  where  the  father  put  in  his 
own  life  and  the  Kves  of  his  two  sons^  it  was  held  that  the  father, 
by  taking  at  the  same  court  a  license  to  himself  and  his  mother 
(who  had  her  widowhood  right  in  the  copyhold,)  to  lease  for 
70  years,  showed  that  he  did  not  intend  that  his  sons  should 
take  beneficially.  The  report  adds,  ''  If  the  father  afterwards 
grant  a  lease  by  way  of  mortgage,  pursuant  to  such  license  to 
lease,  and  there  be  a  custom  in  the  manor  for  the  first  taker 
to  dispose  of  the  estate,  as  against  the  other  lives ;  such  cus- 
tom may  so  far  operate  as  to  divest  the  legal  estate  of  the  lives 
in  reversion,  and  g^ve  it  to  the  lessee." 

Where  a  father  purchased  copyhold  lands  in  the  name  of  hb 
son,  an  in&nt,  although  the  father  had  possession  till  his  death, 
it  was  considered  as  an  advancement  for  the  son,  and  not  a 
trust  for  the  father  {d) ;  but  this  would  seem  to  have  been 


1  P.  W.  111.  Bedwell  v.  Froome  & 
Kingdome  y.  Bridges,  cited  in  Dyer 
&  Ihfer.  Scroope  v.  Scroope,  ]  Ch. 
Ca.  28.  Lord  Grey  v.  Lady  Gr^,  lb. 
296.  S.  C.  Finch  338.  EUioi  ▼.  EU 
Hoi,  2  Ch.  Ca.  23L  3  Salk.  367. 
Shales  ▼.  Shales,  2  Freem.  252. 
Woodman  t.  Morrel  el  ux.  lb.  32. 
Crop  y.  Norton,  2  Atk.  75.  SliU- 
man  ▼.  Ashdomn,  2  Atk.  480.  Jex- 
nings  T.  Selkck,  1  Vem.  467-  Shef- 
field  y.  Lord  Mulgrave,  5  T.  R.  574. 
Finch  y.  Finch,  15  Ves.  43.  8  Ewit 
354,  in  Doe  &  Reade. 

In  Dickinson  y.  Shaw,  see  1  P.  W. 
1 1 2  n.  (1),  2  Vol.  Col.  Jorid.  26L  (n.), 
2.  Cox  Ch.  Ca.d5-6,  the  children  were 
held  to  be  tniatees  for  the  father^  as  he 
had  paid  the  purchase  money.  ^  But  it 
appears  that  leases  were  granted  by 
the  hfhw,  which  might  hzvt  made 


an  ingredient  in  the  determination^ 
as  rebutting  the  implication  of  an 
adyancement.  See  2  Cos  Clu  d. 
96.  Swiji  &  DatU,  infra. 

(a)  Dyer  y.  I>yer,  EUia  y.  ElUoi, 
ubi  sup.  Ebrand  y.  Dancer,  2  Ch. 
Ca.  26.  Swift  d.  Farr  y.  Davis,  infnL 
Woodman  &  Morrel,  sup.  Mnrless 
&  Wife  y.  FrankUn,  1  SwansL  la 

(b)  Dyer  y.  Dyer,  sup.  Ante,  p» 
273.  But  see  Finch  341.  Pok  & 
Pole,  1  Ves.  76.  2  Cox  94. 

(c)  8  East  354.  n.  1  Swanst  19. 
And  see  theobeeryationsonDicAuMNi 
y.Shaw,2(kai9&.  3CoL  Jnrid.261. 

(J)  Taylor  W.Taylor,  I  Atk.  286. 
And  see  Mumma  y.  Mumma,  Lamm 
plugh  y.  Lamplmgk,  ubi  sup.  la 
Dowdswel  y.  Domdswd,  1  Ch.  Ga, 
261,  the  Lord  Keeper  agreed  that 
the  &ther  being  lord  of  the  mMiar 
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decided  on  the  ground  that  the  father  is^  the  natural  guardian 
of  his  children  during  their  minority  (a).  And  in  Muriels  v. 
Franklin  (b),  Lord  Eldan  held,  that  possession  taken  by  the 
father  at  the  time,  would  amount  to  evidence  that  he  intended 
the  purchase  to  be  for  his  own  benefit :  And  when  the  pur- 
chase 18  of  a  reversionary  interest,  possession  can  afiford  no 
evidence  until  the  death  of  the  tenant  for  life  (e). 

In  the  case  of  Prankerd  v.  Prankerdid),  the  plaintiff  being 
in  possession  for  his  own  life,  with  reversion  to  his  two  daugh- 
ters for  theur  lives  successively,  procured  a  grant  to  be  made  in 
reversion  to  his  son  (the  defendant)  for  his  life,  and  at  the  same 
time  surrendered  all  his  estate  and  interest  in  the  prennsea 
during  his  own  life,  and  the  lives  of  his  two  daughters  and  the 
defendant,  to  the  use  of  his  vrill.  By  the  custom  of  the 
manor  (^),  the  copyholds  are  granted  to  four  persons  tot  their 
lives  successively  {f),  and  the  grantee  in  possession  is  enabled, 
by  surrendering  all  his  estate  in  possession,  reversion,  and  re- 
mainder, to  pass  his  own  estate,  and  also  the  estates  in  rever- 
sion or  remainder  expectant  thereupon. 

The  plaintiff's  daughters  having  died,  the  defendant  claimed 
to  be  entitled  upon  the  determination  of  the  plaintiff's  estate, 
for  his  own  use,  by  way  of  advancement;  but  the  V.  C. 
held  that,  as  the  plaintiff  had  surrendered  the  estate  to 
the  use  of  his  will,  it  was  clear  he  meant  it  to  remain  at  his 
own  disposal,  and  that,  as  the  surrender  was  contemporaneous 
with  the  grant,  the  defendant  ought  to  be  declared  a  trustee 
of  the  interest  which  he  took  under  the  grant,  for  the  plaintiff, 
and  he  decreed  accordingly,  but  refused  to  give  the  plaintiff 
his  costs. 

eoold  not  dedare  the  tnuts  of  copy*         {h)  1  Swanst.  13. 
holds  granted  to  his  ton,  though  he         (c)  MurUu  &  FrankUn,  sup. 
toA.  the  profiU  by  his  consent.    The         {d)  1  Sim.  &  Stu.  1. 
Reporter  adds  **  Eadem  die  decreed         (e)  Bleadm  with  Priddie,  Somer^ 

between  Holfard  &  /'  seUkire. 

(a)  2  Atk.  48a  (/)  Ante,  p.  432.  n.  (e). 
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A  pwnhig  m  die  joint  iwdb  of  hiba  and  son,  would  be 
deoBod  an  ndfaneenient  of  the  son,  and  not  a  resulting  trust 
fat  Aft  hAa(m) ;  bnt  the  light  of  a  son  may  be  controlled  by 
some  naiiii'iihir  cisilwn  (£)• 

A  liuithaie  in  the  name  of  a  wife  would  be  equally  an  ad«> 
Tmoement,  as  in  the  case  of  a  child,  bot  if  the  purdiase  were 
in  the  names  of  the  wife  and  a  stranger,  it  would  be  a  result- 
ing trast  fat  the  hnshand,  as  fer  as  rdated  to  the  estate  of  the 
straiiger(c> 

It  would  seem  abo  that  a  purchase  in  the  names  of  grand- 
dnidren,  tie  faiker  bnag  dead^  would  be  a  provisicm  fw  the 
grand-duldren,  and  not  a  trust,  unless  a  contrary  intention 
was  dedaied  at  die  time  of  the  purdiase  {d). 

But  where  there  is  no  moral  oUigation  to  make  a  im>vi8ion, 
diii  doctrine  does  not  aqpply;  so  that  a  purdiase  in  the  names 
of  nqihews  and  raeces,  will  not  be  considered  as  an  adyance- 
ment  fer  them,  unless  aided  by  dear  evidence  of  intuition  (e) ; 
and  oertainfy,  thonefine,  not  so,  when  the  purdiase  is  in  the 
names  6[great  nephews  and  vieces(J^ 


(m)  Scfvoper.  Seroope,  1  Ch.  Ck. 

a  C.  Pfte.  €k  1.  Bvt  »e  Stikmmm 
T.  Ad^domm,  2  Atk.  480.  PoU  r. 
Pdle,  I  Ves.  76. 

(&)  Edmmrds  t.  JhH  3  Madd. 

(c)  Kmphmer.  Bridget,  3  Yen. 
ej.  And  ne  Beager  t.  Drew,  1  P. 
W.  780.  Back  T.  Amdrtms,  rap.  21 
Vm.  502.  pi.  14.  JFoodmam  Y.  Mar^ 
Ttif  obi  sop. 

{d)  Ebnmd  t.  Damoer,  2  Ch.  Ca. 
26w  &  C.  1  Eq.  Ca.  Afar.  382.  In 
that  case  the  Cfaaoeeilor  said '  there 
is  diicfeiice  in  the  caae  where  the 
£aher  ia  dead,  and  where  he  is  alire; 
for  when  the  &tinr  18  dead  the  grand- 
are  in  the  immediate  caxe  ef 


die  gnmdfiither.'  And  thia  diattnction 
waa  recognised  by  Lord  Eithm,  in 
Pmy&IFitreib04»6Vca.54a  See 
the  latter  case,  and  Rodgers  y.  lfiar« 
dkall,  ante,  pp.  259,  272.  And  see 
Righi  T.  Bamden,  3  East  200. 

(e)  Tm^Y.Altim,dteiinDytr 
&Z)yer,  obi  sap.  Gcodrigki  i*  Laag^ 
JSdd  T.  HodgtM,  nhi  rap.  The  ded- 
sion  in  Taylor  &  Altiam  was  in  fin 
Yoor  of  the  n^hew  and  niece,  not  as 
relatioBB,  but  on  the  weight  of  parol 
evidence.  See  2  Cox  97- 

(/)  Edmardsr.  Fidd,  3  Madd. 
237*  See  this  case,  ante,  p.  30.  I 
iqpppehend  that  the  doctrine  coold 
not  be  held  to  extend  to  nataral 
children,  ante,  |^  258-9.  n.  (d). 
276;  but  see  Fcane's  P.  W.  387* 
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Should  a  copyholder  surrender  or  devise  hb  estate  to  a 
trustee^  in  trust  to  sell  for  pa3rnient  of  debts^  or  for  other  par- 
tial purposes  of  conversion^  the  surplus  estate,  after  the  objects 
of  the  trust  are  satisfied,  or  the  whole,  should  those  objects  en* 
tirely  fail,  will  belong  to  the  customary  heir,  by  way  of  result- 
ing trust,  the  same  as  in  freehold  cases  (a). 

But  where  the  testatrix,  after  directing  the  trustees  to  pay  the 
clear  rents  of  all  such  part  of  her  freehold,  copyhold,  and  lease* 
hold  estates,  as  should  not  have  been  sold  for  the  purposes  men* 
tioned  in  her  will,  unto  /.  W.  for  his  life,  and,  after  his  decease, 
devised  and  bequeathed  such  unsold  property  unto  the  heir  or 
heirs  of  her  cousin  W.  C,  and  the  heirs,  executors,  or  adminis- 
trators of  such  heir  or  heirs,  and  directed  the  trustees  to  con- 
vey and  assign  the  same  accordingly.  Lord  Eldan,  C.  held, 
that  the  e£fect  of  the  devise  to  the  trustees  who  were  to  have 
for  certain  purposes  the  management  of  the  legal  estate,  was 
to  break  the  descent ;  and  that  although  the  devisees  happened 
to  be  the  heirs  of  the  testatrix,  yet  the  devise  being  to  them 
as  the  heirs  of  another  person,  they  did  not  take  by  descent, 
but  as  joint-tenants,  by  purchase,  and  therefore  subject  to  sur* 
vivorship  (ft). 

And  where  two  copyholders,  upon  a  treaty  of  marriage  be* 
tween  them,  surrendered  their  respective  copyholds  to  the  use 
of  them  and  the  survivor  of  them,  and  the  marriage  did  not 


(a)  Cruse  ▼.  Barlof  &  Bansoih  3 
P.  W,  20-  N.  (1).  lb.  22.  WiUon  v. 
Major,  1 1  Ves.  205.  Lowes  y.  Hack' 
ward,  18  Ves.  168.  And  see  Chew 
T.  Chew,  Nels.  Ch.  Rep.  190.  The 
fbUowing  cases  wiU  be  found  interest- 
ing  on  the  subject  of  resulting  trusts 
in  fayour  of  the  heir.  MaUabar 
y.  Mallabar,  Ca.  temp.  Talbot  78- 
Durour  y.  Motteux,  1  Ves.  322. 
Cook  y.  Duckenfield,  2  Atk.  56?. 
HewUi  y.  Wright,  1  Bro.  C.  C.  86. 
[Belt's  Ed.3  Fletcher  y.  Ashburner, 


lb.  497«  Ackroyd  y.  Smiihson,  lb. 
503.  Robinson  y.  Taylor  &  others,  2 
lb.  589.  CoUins  y.  Wakeman,  2  Ves. 
Jun.  683.  Sheddon  y.  Goodrich,  8 
Ves.  481.  Berry  y.  Usher,  IJ  Ves. 
87.  Wright  y.  Wright,  16  Ves.  18a 
Hooper  y.  Goodwin,  18  Ves.  156. 
Van  y.  Bamett,  19  Ves.  102.  HiU 
y.  Cock,  1  Ves.  &  Bea.  173.  Maug^ 
ham  y.  Mason,  lb.  410.  Ashby  y. 
Palmer,  1  Meriy.  296. 

(6)  Swaine  y.  Burton,  15   Ves. 
366. 
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lake  pbee  aocorSng  to  the  tmtj,  and  tbe  man  died,  and  the 
uraman  cutcied  and  eojoyed  the  property  for  thirty  years,  Lord 
Ji^feries,  C^  decreed  a  re-sorrender,  and  an  account  of  the 
profits  from  the  death  of  the  man  (a). 

If  freeiiold  estates  be  devised  to  trustees  for  sale,  and  a 
power  be  giren  by  the  wiD  to  the  same  persons  to  sell  copyhold 
estates,  ^  tnistees  wiD  not  be  allowed  to  hold  the  copyholds 
for  their  own  benefit,  altfaoogh  by  contingent  events  it  may  be 
doabtfbl  whether  th»e  is  a  resolting  trust  for  an  unascertained 
costomaiy  heir,  or  whether  the  cc^yhold  estates  had  become 
im|»esBed  with  the  diaracter  of  personalty  for  tbe  benefit  of 
the  testator^s  next  of  kin  (6). 

A  curious  case  occurred  some  little  time  since  in  the  Court 
of  Chancery  (c),  inyolTing  a  question  between  the  legal  per- 
sonal representative  and  the  next  of  kin,  under  a  settlement  of 
eqiyhold  land,  held  of  the  manor  of  Slope,  in  Dorsetshire. 
By  the  custom  of  the  manor,  the  largest  estate  to  which  ad- 
mittanre  is  aDowed,  is  to  two  for  their  joint  Eves,  and  the  life 
of  the  longest  liver  of  them ;  but  any  tenant  admitted  for  his 
fife  has  a  powcar  to  nonunate  one  or  two  persons  to  succeed 
lum, ''  jointly  and  successively,*  as  tenant  or  tenants ;  and  that 
light  of  nomination  may  be  exerdsed  dther  by  surrender  m 
open  court,  or  out  of  court,  by  writing  executed  in  the  pre- 
sence of  two  tenants  of  the  manor,  who  must  attest  the  same; 
and  the  form  of  such  surrender  or  nonunation  is  to  the  sur- 
renderee or  nominee  '^  and  his  asngns  for  ever";  or,  if  two, 
to  them  '*  and  their  assigns  for  ever".  It  appears  also,  by  the 
report  of  this  case,  that  the  nomination  need  not  be  presented 
to  the  steward,  or  at  the  court,  before  the  nominee  applies  to 
be  admitted ;  and  that  there  is  a  further  custom  in  the  manor, 
that  a  surrenderee,  before  he  has  himself  been  admitted,  may 
surrender  in  favour  of  another  person,  who  is  entitled  to  be 
admitted,  although  tbe  original  surrenderee  has  never  be^ 

(a)  Hanumd  v.  Hichs^  1  Vera.     Ante^  p.  318. 

432.  (c)  WeUman  v.  Bowrwg,  I  Sim. 

(b)  BurUm  v.  HodsoU,  2  Sim.  24.     &  Stu.  24. 
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adnutted,  provided  he  pays  a  double  fine  ;  and  that  vrhere  there 
has  been  no  surrender  or  nomination,  the  heir  of  the  last 
tenant  is  entitled  to  be  admitted,  subject  to  the  right  of  the 
widow  to  the  estate  during  her  widowhood.  That  the  fine 
payable  by  the  widow  is  one  penny ;  and  by  the  heir  or  nomi- 
nee, ten  pounds. 

The  circumstances  of  the  case  appeared  to  be  these :  Jo9eph 
Bryant,  m  1764,  in  consideration  of  his  intended  marriage 
with  EU%.  WeUman,  duly  surrendered  this  estate,  to  the  use 
of  Benjamin  WeUman  and  John  Bawring,  for  their  fives,  and 
the  life  of  the  survivor  of  them,  and  of  their  assigns  for  ever, 
accorcfing  to  the  custom  of  the  manor,  upon  trust  for  Bryant 
during  his  life,  and  after  his  decease  for  E.  WeUman  during 
her  life ;  afterwards  for  the  benefit  of  the  issue  of  the  marriage, 
and  failing  issue,  in  trust  to  surrender  the  estate  to  the  use  of 
such  person  or  persons,  for  his  or  their  life  or  lives,  and  of  his  or 
their  assigns  for  ever,  as  Bryant  should  by  any  writing  or  by 
will  appoint,  and,  for  want  of  such  appointment,  upon  trust 
to  surrender  to  the  use  iff  the  executors  or  administraiors  qf 
Bryant,  jfnot  egcceeding  two,  for  the  term  of  their  Uves,  and 
^  their  assigns  Jor  ever,  but  jf  he  should  leave  more  than 
two  executors,  or  administration  to  him  should  be  granted 
to  more  than  two,  then  to  the  use  qf  the  two  that  should  be 
first  named  in  his  wiU  as  his  executors,  or  in  the  adndmstro' 
tian  as  his  admnistrators,  for  the  term  of  their  lives,  and  of 
the  life  if  the  longest  liver  of  them,  and  if  Ids  or  her  assigns 

for  ever. 

At  the  same  time,  and  in  pursuance  of  the  same  agreement, 
E.  WeUman  surrendered  lands  holden  by  her  of  the  manor  of 
N.  to  similar  uses;  except  that  the  ultimate  limitation  in 
defieiult  of  nomination,  instead  of  being  to  the  executors  or  ad* 
nunistrators  of  the  husband,  was  to  the  use  of  the  executors  or 
administrators  of  E.  WeUman,  if  not  exceeding  two,  &c  as  in 
the  ultimate  limitation  in  the  surrender  made  by  Bryant. 
There  was  no  issue  of  the  marriage.  Bryant,  in  1779,  died 
intestate,  and  without  exercismg  his  power  of  nomination.  The 
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widow  took  out  administration  to  him,  and  called  upon  the 
trustees  to  surrender  the  copyholds  in  Slape,  and  a  surrender 
was  made  accordingly^  and  the  widow  was  admitted  in  the  form 
gtying  the  largest  estate  known  to  the  custom  of  the  manor. 
After  her  admittance  Ae  nominated  B.  W.  and  B.  W.  the 
younger^  his  son,  ix}  be  admitted  to  the  estate  upon  her  de- 
cease, and  she  herself  ocmtinued  in  possession  up  to  the  time 
of  her  death.  And  it  appeared  that  she  discharged  all  her 
husband's  debts.  It  was  at  length  discovered  that  the  tnisteei 
of  the  marriage  settlement  had  never  been  admitted  to  the 
copyhold ;  so  that  the  legal  estate  remained  in  BrywU  until 
his  death.  And  Joseph  Bawring,  the  customary  heir  of 
Bryant,  brought  an  ejectment  against  the  tenant  in  possession, 
and  obtained  a  verdict. 

A  bill  was  then  filed  in  Chancery  against  Joseph  Bowrmg 
and  the  next  of  kin  of  Bryant,  praying  that  Joseph  Bawring 
might  be  declared  a  trustee  of  the  premises  for  the  plaintiff, 
who  claimed  under  B.  W.  the  younger,  the  surviving  nominee 
of  the  widow  of  Bryant;  or  if  the  court  should  be  of  o^oo 
that  Bryants  next  of  kin  had  any  interest,  th^  that  the  plain- 
tiff might  be  declared  entitled  to  all  such  interest  as  Mrs^ 
Bryant  had  therein ;  and  that  Joseph  Bawring  might  be  re- 
strained from  proceeding  in  the  ejectment.  On  the  hearing  of 
the  cause,  the  Vice  Chancellor  observed,  **  This  is  a  mere  case 
of  intention  upon  the  construction  of  the  settlement.  There  is 
here  no  question  that  the  administratrix  was  ^persona  design 
nata,  with  apt  words  of  limitation,  according  to  the  nature  of 
the  property,  and  was  entitled  to  take  the  copyhold  as  a  pur- 
chaser. The  real  question  in  the  cause  is,  whether  the  hus- 
band intended  that  the  administratrix  diould  take  the  copyhold 
beneficially,  or  as  a  trustee.  A  trust  may  be  dther  eipressed 
or  implied*  There  is  clearly  here  no  trust  expressed.  Nor  is 
there  anything  in  this  settlement  firom  which  a  trust  csn  be 
implied,  unless  it  can  be  nunntained  that  the  copyhold  is  given, 
not  to  the  persons  of  the  eaoecntors  or  administrators,  but  to 
their  oflSce*    But  if  this  could  be  mamtained,  it  would  Mt 
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benefit  the  defendant  in  his  diaracter  of  copyhold  heir.  It 
might  b^iefit  him  in  his  character  of  one  of  the  testator^s  next 
of  kin.  But  before  I  can  consider  the  claim  of  the  next  of  kin, 
I  must  know  that  I  have  before  me  all  the  persons,  who,  being 
next  of  kin,  are  entitled  to  be  heard  upon  this  question.  AD 
therefore  I  can  do  at  present  is,  to  declare  that  the  de* 
fendant,  Joseph  Bawring,  as  the  copyhold  heir  of  Joseph 
Bryant  the  husband,  was  a  trustee  of  the  legal  estate  for  the 
widow  as  administratrix  of  her  husband ;  and  to  refer  it  to  the 
master  to  enquire  who  are  the  next  of  kin ;  and  to  reserve  the 
consideration  of  all  further  directions,  until  after  the  master 
shall  have  made  his  report* 

The  heir  appealed  from  the  above  mentioned  decree  to  the 
Lord  Chancellor  (a),  who  concurred  in  the  opinion  of  the 
V.  Chancellor,  that  the  widow  of  Bryant,  as  his  administra* 
trix,  was  entitled  to  relief  in  equity  against  the  heir;  but 
whether  or  not  she  was  to  be  considered  as  a  trustee  for  the 
husband's  next  of  kin,  or  the  persons  interested  in  his  personal 
estate,  the  Chancellor  said  were  questions  which  he  was  not 
then  called  upon  to  decide.  But  that  should  it  turn  out  that 
the  widow  took  as  a  trustee  for  her  husband's  next  of  kin,  she 
might  have  a  daim  from  havmg  paid  his  debts,  without  having 
had  assets  in  her  hands* 

The  above  cause  of  Wellman  &  Bowring  afterwards  came 
on  to  be  heard  before  the  present  Vice  Chancellor  for  further 
directions,  when  his  Honor  observed  (b)  that  the  judgment  de- 
livered by  Lord  Eldon,  upon  the  appeal,  contained  a  clear 
expres^on  of  opinion  that  the  ultimate  limitation  to  the  execu- 
tors or  administrators,  could  only  be  supported  as  a  mutual  con^ 
tract  between  the  husband  and  wife,  that,  in  the  events  of 
there  being  no  issue  <^  the  marriage,  and  of  the  powers  of  ap- 
pointment not  being  exercised,  the  personal  estate  of  each  of 
them  should  have  a  reciprocal  benefit  (c)  ;  and  that  it  appear- 
ed to  him,  therefore,  that  he  had  an  unerring  light  to  guide 
him  in  deciding  the  partieukyr  pmit ;  and  he  decreed  that 

(a)  S«e  2  Russ.  377.       (6)  3  Sinu  336.      (c)  See  2  Run.  379, 380. 
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Elhsabetk  Bryant,  as  die  administratrix  of  her  late  husband, 
was  entitled  to  the  equitable  fee  of  the  copyhold  estate  in  ques- 
tion, as  part  of  his  personal  estate,  for  the  benefit  of  herself 
and  the  next  of  kin  of  the  husband,  according  to  the  statute 
for  the  distribution  of  intestate's  estates  (a).  And  it  was  re- 
ferred back  to  the  master  to  take  an  account  of  the  rents 
received  by  the  phuntiff  or  for  his  use;  and  it  was  furtlier 
ordered  that  the  sud  copyhold  should  be  sold,  and  the  purchase 
money  paid  into  the  Bank  of  England  to  the  credit  of  the  said 
cause;  to  be  applied  first  in  payment  of  costs,  and  then 
the  surplus  to  be  thus  divided :  one  moiety  to  the  legal  per- 
sonal representative  of  E.  Bryant  in  trust  for  the  plaintiff,  who 
derived  his  title  from  her,  and  the  other  moiety  equally  among 
the  six  persons  whom  the  master  had  reported  to  be  the  only 
next  of  kin  of  the  said  Joseph  Bryant,  living  at  his  death,  or 
their  l^;al  personal  representatives. 

It  is  dear  that  a  resulting  trust  of  copyholds,  even  where  the 
custom  of  the  manor  is  not  to  recognise  an  alienation  by  will, 
or  to  permit  any  trusts  to  appear  upon  the  court  rolls,  is  de- 
visable (b). 

In  conclusion  of  this  section,  it  may  be  useful  to  notice,  that 
if  e  copyhold  be  purchased  by  the  husband  in  the  joint  names 
of  himself  and  his  wife,  they  will  both  and  each  be  tenants  of 
the  entirety,  so  that  the  husband  cannot  alien  or  devise  the 
estate,  to  the  prejudice  of  the  wife's  right  of  survivorship  {c). 


(a)  The  V.  C*  in  decreeing  the  (c)  Green  d.  Crew  t.  Kimg,  3 

whole  of  the  fund  to  the  persons  en-  W.  Bl.  1211.     Back  t.  Andrews,  2 

titled  under  the  statute  of  distribu-  Vem.  120.   S.  C.  Pre.  Ch.  1.  Pure- 

tions,  ohsenred^    that    the  husband  fog  &  Rogers,  2  her.  39.     Doe  & 

liad  been  so  long  dead*  that  there  Wibon,  ante,  pp.  164, 165-6.    Doe 

could  be  no  question  as  to  whether  «•  ParraU  &  Wife,  ante,  p.  484,  in 

all  his  debts  had  been  paid  or  not.  notis. 

(h)  fViUon  y.  Dent,  3  Sim.  385. 
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EXECUTORY  TRUSTS. 

In  decreeing  an  execution  of  trusts  created  of  copyholds,  a 
court  of  equity  is  governed  by  the  same  rules  as  prevail  with  re- 
spect  to  freeholds,  and  it  therefore  distinguishes  between  trusts 
executed  and  executory  («)• 

So  where  a  surrender  was  made  of  an  estate  of  the  nature 
of  horaugh  english,  to  the  use  of  trustees,  in  trust,  after  pay- 
ment of  an  annuity  and  some  particular  debts,  to  surrender  the 
same  to  the  use  of  the  heirs  of  the  body  of  the  husband  and 
wife,  who  had  two  sons ;  and  when  the  annuities  had  ceased, 
and  the  debts  were  satisfied,  each  of  the  sons  claimed  the  sur- 
render in  their  favour,  the  eldest  as  heir  at  common  law,  and 
the  youngest  as  heir  by  the  custom; — but  the  trust  being 
merely  executory,  the  court  directed  a  surrender  to  be  made  to 
the  ddest  son,  as  heir  general  by  the  common  law  (6). 

And  in  Roberts  v.  DixweU{c\  the  trust  being  executory, 
the  Court  of  Chancery  directed  a  conveyance  to  be  made 
according  to  the  rule  of  common  law,  and  not  according  to  the 
custom  of  gavelkind. 

And  again,  by  analogy  to  the  rule  in  freehold  cases,  that  an 
executory  interest  cannot  be  passed  except  by  a  fine  operating 
as  an  estoppel  {d),  but  that  whatever  is  descendible  is  the  8ub« 
ject  of  devise  and  contract  (^),  it  would  seem,  that  an  execu* 
tory  interest  in  copyholds  cannot  be  bound  by  a  surrender,  as 
that  assurance  does  not  operate  by  estoppel  (/*),  but  that  it  may 

(a)  See  Jerwnse  v.  Duke  of  Nofih-  Perry  v.  Jones  &  others,  1    H.  Bl. 

umberland,  1  Jac.  &  Walk.  670.  33,  (cites  Moor  et  «x.  v.  Hawkins, 

(h)  Starkey  v.  Starkey,  in  Ex.  Tr.  in  Cane.  1 765).    Jones  &  others  v. 

19  G.  2.    7  Bac.  Abr.  179-    Kitch.  Roe,  lessee  of  Perry,  in  error,  3  T. 

168.    And  see  Com.  Dig.  Cop.  (G.  R.  88,  cites  Goodtitle  d.  Gurnel  v. 

1).  Wood;  Tr.  14  G.  2.  C.  B. 

(c)  1  Atk.  607.  Ante,  p.  37-  See  (/)  Pearne  Ex.  Dev.  628.  n.  (a), 
farther  as  to  the  distinction  between  lb.  Cont.  Rem.  319,  et  seq.  t7th 
trusts  executed  and  executory.  Bag-'  Ed.]  GoodtUle  v.  Morse,  3  T*.  R. 
Shaw  r.  Spencer,  I  Ves.  142.  366.    Tayhr  8c  PhUips,  I  Ves.  229. 

(d)  Feame366,  651.[;7thEd.]        And  see  Feame's  Posth.  W.  108. 
(«)  lb.  368,  648.  n.  (f.)    Roe  d.     Ante,  p.  168. 

VOL.  I.  ^  ^ 


498  EXECUTORY   TRUSTS.  [PART  I. 

be  transferred  by  such  modes  as  executory  interest  in  freeholds 
is  transferrible ;  and,  as  a  consequence,  that  it  is  devisable  {a), 
and  may  be  extinguished  by  release  (b),  and  would  be  bound  in 
equity  by  any  contract  for  a  valuable  or  meritorious  consider- 
ation (c). 

(a)  Feame  368.  [7tli  Ed.]  Selrnn     case,  10  Co.  46.  b.  Wright  y.  Wrigki, 
V.  Selfvin,  1  Sir  W.  Bl.  225,  254.     1  Ves.  411. 

S.  P.  2  Burr.  1134.    Roe  d.  Noden  (c)  Fearnc  551.  [7tli  Ed.]  Portli. 

V.  Griffiths,  1  Sir  W.  Bl.  605-6.  W.  109.  Hobsm  v.  Trevor,  2  P.  W. 

(b)  Feame  421,  548-0.  [7tli  Ed.]  191.  fl^right  &  Wright,  rap. 
Fosth.  W.  100.    And  sea  Lampifs 
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CHAP.  XIL 

ON  THE  RELATIVE  RIGHT  OF  PROPERTY  OF 
THE  LORD  AND  TENANT,  IN  TREES  AND 
MINES. 

FIRST,  AS  TO  TRESS. 

This  subject  is  generally  thought  to  be  involved  in  great  obscu* 
rity,  and  yet  it  is  governed,  I  conceive,  by  dear  and  settled  prin- 
ciples, similar  to  those  which  prevail  as  to  freehold  estates,  and 
by  which  every  case  appears  to  me  to  be  capable  of  easy 
solution. 

Copyholders  it  has  been  shown,  are  considered  as  tenants  at 
win,  and  even  when  the  estate  is  descendible,  the  tenant  has 
only  a  qnadi  inheritance,  and  can  do  no  act  which  would  pre- 
judice the  lord's  right  in  case  of  escheat  or  forfeiture. 

In  analogy  to  the  rules  at  common  law,  the  copyholder, 
whether  of  inheritance,  or  for  life,  or  years,  has  the  same 
possessory  interest  in  the  trees,  as  he  has  in  the  land. 

But  he  is  equally  as  incapable  of  cutting  down  trees,  or 
doing  any  other  act  to  the  injury  of  the  freehold,  except  with 
the  lord's  concurrence,  as  a  tenant  for  life  or  years  of  freehold 
lands  is,  without  the  concurrence  of  those  in  whom  the  re- 
mainder in  fee  simple  is  vested ;  yet,  as  the  law  in  copyhold 
cases  takes  notice  of  all  reasonable  customs,  a  copyholder  of 
inheritance,  under  an  immemorial  usage,  may  exercise  an  ab- 
solute proprietory  right  over  trees,  or  other  thing  appendant 
to  the  copyhold  tenement :  but  by  the  same  rule>  a  copyholder 
for  life  or  years,  is  not  permitted,  even  under  an  alleged  usage, 
to  cut  timber ;  such  a  custom  being  considered  too  unreason- 
able to  be  supported  :  it  is  to  be  observed,  however,  tliat  by  a 
copyholder  for  life  or  years,  is  meant  a  person  to  whom  such  to 
interest  is  granted  by  the  lord,  and  not  the  particular  tenant 
whose  estate  is  carved  out  of  the  inheritance  by  the  copyholder 
in  fee ;  nor  a  copyholder  for  life  with  a'  power  to  renew,  or 
who  by  the  custom  is  allowed  to  nominate  his  successor. 

K  K  2 
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I  shall  Dov  proceed  to  m  refefenoe  to  the  cases  which  have 
been  dfrirVd  on  the  sahject  under  discassioD,  establishing,  as 
I  raooare,  the  above  premises,  and  this  deductioD  from  them, 
fiandr,  that,  m  tlie  aharnrr  of  any  particular  custom,  neither 
ibs  Icfd  without  tlie  consent  of  Ae  tenant  (a),  nor  the  tenant 
vitboot  the  ficense  of  the  kNid(6),  can  cut  down  trees,  any 
DOfethan  the  paiticniar  tenant  in  possession,  without  the  leave 
of  the  remainder-aian  in  fee,  or  the  remainder-man  in  fee  with- 
out the  coDcmrenoe  of  the  particular  tenant,  can  cut  down  trees 
m  fiediold  cases ;  except,  indeed,  that  by  custom,  the  license 
of  the  laid  under  the  tains  of  the  original  grant,  to  an  act 
partaking  of  an  absolute  unrestrained  dominion  over  copyhold 
lands  €f  imknriUmtt,  maj  be  presumed,  in  analogy  to  the  ex- 
emption from  waste,  frequoitly  attached  to  the  interest  of  the 
tcnani  fior  life  or  3rears  of  firediold  lands ;  and  when  such  a  cus- 
tom is  siiown  to  exist,  an  action  of  trespass  will  lie  against  the 
kxd  fer  cutting  down  trees  standing  upon  copyhold  land  (c).  I 
apptdiend,  indeed,  that  a  copyholder  may,  in  respect  of  his 
possessory  intoest,  maintain  trespass  against  the  lord  for  cutting 
down  trees  (d),  when  not  justified  by  the  custom ;  and  even 
without  drawing  that  the  lord  had  not  left  sufficient  for  cus- 
tomaiy  estovers. 

The  leadw  will  find,  that  the  possessory  interest  of  the 
toiant  in  the  trees  upon  his  copyhold  land,  was  distinctly 
iccogmsed  in  Heydam  &  Smiths  case,  13  Co.  69,  Godb. 
173-iw    Rockeg  v.  Hmggens,  Cro.  Car.  220.  S.  C.  W.  Jones 


(«)  Tliis  is  Doir  faDT  wfHidirJ  (6)  See  Edwards  v.  Htaiker,  ScL 

bj  tlie  case  o£  BldUdmrdi  t.  HoU     Ca.  in  Ch.  temp.  King,  a  CkapfU's 


wnriky,  4  Muu  &  Selw.  340,  19  case,  6  Vin.  Cop.  (R.  e.  2).  pi.  13. 
Ves.   2ia     But   it   was    formerly  (c)  Co.  Cop.  8.51.  Tr.  119.  Ante, 

tbooght  that  the  lord  might  cat  down  p.  382.  n.  (b). 
the  trees  on  copyhold  hnd,  provided         {d)  See   per  Lord  Tenterdm  in 

he  left  sufficient  for  estovers.    Gilb.  Lewis  t.  Branikwaiie,  2  Bsm.  Be 

Ten.  239,  24a    H^dm  &  Smiik's  Adolp.  443.  Bat  see,  and  porticolsrly 


i,  13  Co.  68, 09.  S.  C.  Godh.  174,  in  the  case  of  a  copyholder  for  life, 

cites  Doolie's  case,  Midi.  25  &  26  Askmead  &  Ranger,  post   Vide  also 

Elis.     And  see  Askmead  t.  Ranger,  Co.  Lit  60  b.  n.  (4). 
post. 
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245.  Earl  tf  Kent  v.  Walters,  12  Mod.  317.  Ashmead 
V.  Ranger,  12  Mod.  378,  11  Mod.  18,  Salk.  638,  Corny.  71, 

1  Lord  Raym.  551,  Holt  162,  Fortes.  152.  Lard  Ban- 
hurifs  case,  11  Mod.  94-5.  Whitechurch  v.  Holworthy, 
4  Mau.  &  Selw.  340,  19  Ves.  213. 

And  that  the  proprietory  right  over  trees  hy  particular 
custom,  is  established  in  the  copyholder  of  inheritance,  or  ibr 
life,  with  power  to  renew,  or  to  nominate  his  successor ;  but  is 
denied  to  the  grantee  for  life  without  such  power,  by  the  autho- 
rities of  Stehbing  v.  Gosnal,  Cro.  Eliz.  629.  Mo.  546.  Earl  of 
Northumberland  v.  Wheeler  &  others,  1  Bulst.  158,  citing 
Lutterall  &  Wood's  case,  C.  B.  Brownl.  236.  Anon.  Noy,  2. 
Anon.  Winch,  1.  Hob.  11.  Glascock  &  Peche,  P.  6  Ja. 
B.  cited  2  D'Anv.  426(«).  Brock  v.  Spencer,  Hob.  6. 
Brock  V.  Beare,  1  Bulst.  50.  Fuller  v.  Terry,  1  RoD.  Abr. 
509.     Rowles  &  Mason,  1  Brownl.  132.     2  Brownl.  85, 192. 

2  D'Anv.  426.  Powel  &  Peacock,  Cro.  Jac.  29.  Noy,  2. 
Rockey  v.  Huggens,  Cro.  Car.  220.  Cage  &  Dod,  Sty-  283. 
Mardiner  v.  Elliot,  2  T.  R.  746.  And  see  Dal.  8.  Lex 
Man.  63-4.     Gilb.  Ten.  237.     2  Ves.  303. 

I  have  already  stated  that  there  is  a  distinction  between  a 
grantee  for  life  or  years  of  copyholds,  and  the  particular  tenant 
whose  estate  is  carved  out  of  the  inheritance  :  and  in  the  case  of 
Denn  d.  Joddrell  v.  Johnson  (li),  which  was  an  action  of 
ejectment  by  the  lord  for  a  supposed  forfeiture  by  tenant  for 
life,  the  Court  of  King's  Bench  ruled,  that  although  a  copy- 
holder for  life,  under  a  grant  by  copy  for  life,  cannot  cut 
timber,  yet  a  copyholder  of  inheritance  having  power  to  do  so 
by  the  custom  of  the  manor,  may  make  a  person  to  whom  he 
gives  a  life  interest  only  in  the  estate,  dispunishable  for  waste, 
and  this  on  the  ground,  that  the  whole  inheritance  is  out  of 
the  lord ;  and  the  above  case  coming  within  that  distinction, 
the  plaintiff  was  nonsuited. 

It  frequently  happens  that  the  copyholder  is  allowed  by  the 

(a)  This  case  is  also  reported  in  4     holders  of  inheritance^  but  that  i^ 
Leo.  238 ;  and  the  custom  is  not     probably  an  omission. 
Btated  theire  to  be  confined  to  copy-         ifi)  10  East  266. 
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laBor,  to  cot  down  timber  fiv  r^iuiB  only,  and 
thai  ii  tlie  cue,  nd  he  does  not  make  iimiiediate  use  of 
hidhfTy  the  inlentifn  of  cattn^  it  lor  the  porpose  of  rq[M^ 
of  nylikig  k  m  doe  oooise,  ¥riD  be  eYide&ce  to  the  jorj 
tor  a  aufipuaed  fiDtfiHtme  (a). 
VThcft  the  CQstoin  is  to  hsre  wood  for  rquurs  or  other 
meecMamy  maes,  the  right  to  sdl  any  part  of  it  will  not  be  sup- 
ported hot  opoa  the  dearest  eridenoe  of  usage:  so  in  Blaekett 
T.  Ijmta  {il^mhac,  by  an  agreement  in  1656,  between  the  lord 

tcnantsi,  the  feimer  was  authorised  to  take  and 
of  wood  and  underwood,  leaTing  suffident  for  the 
and  orraHom  of  the  tmants,  and  making  them 
iafactian  tor  the  damage  they  should  sustain  b j 
andcanjii^  away  the  same;  and  the  tenants  bound 
tlifftrhes  not  to  cut  down,  sdl,  or  dispose  of  timber  or  wood 
withoot  the  ficscnse  of  the  lord,  who  agreed  to  allow  them  suf- 
fidenl  timber  and  wood  growing  on  thdr  respective  tenements, 
Ibr  vqpairs  and  all  other  necessary  occasions  and  uses,  and  that 
in  case  thej  pfaonted  any  wood,  they  might  cut  down,  uae,  and 
depose  of  the  same  tor  repain,  or  my  ctker  their  neeenarji 
mma,  and  whidi  agreement  was  confirmed  by  a  decree  of  the 
Court  of  Chancery ;  the  defimdant  haviqg  cut  down  and  sold 
wood  without  hoodse,  the  lord  recovered  the  value  in  an  action 
of  ttofcr ;  but  a  question  was  reserved  tor  Ae  opinion  of  the 
Court  of  King's  Bendi,  whether  the  tenant  ought  to  have  had 
the  bc&^t  of  the  evidence  he  tendered  at  the  trial,  of  the 
tenants  of  the  estate  haviqg  tor  30  years  and  upwards  cut  and 
sold  planted  wood,  vrithout  interruption,  and  of  a  genanl 
reputation  of  the  tenant's  right  to  cut  and  sell  such  wood  at 
pleasure.  By  Lord  EUemionmgh,  C.  J.  "^  Although  the 
^  whole  of  the  planted  wood  is  the  fund  out  of  whidi  the  tenant 


(a)  Doe  i.  FcUy  9i  aiken  r.  WiU     equity  lelieved.  Naskr.EuUkrhjf, 
11  East  dd   And  see  Cro.  EUs.     S  Vera.  537.   1  Stra.  450.   But  the 


4W»  is  £sil  T.  Hcnlm^.    Wlicre  a     estovers  ofone  estate  caimot,  of  right, 
liad  twa  «spf  holds  held  sfths     be  ^iplisd  t«  aaakha^  i>v  ▼•  ^^UMp«' 


same  aaBor>  and  cm  dsva  tnber  an     1  Br^  C  C.  1 94.  [Bdt  s  Ed.] 
tlie  one  Ibr  the  nfws  af  ike  other,         (A)  8  Mao.  &  Sebr.  4M. 
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''is  entitled  to  cut  down,  and  he  might  muntain  trespass 
''  against  a  stranger  who  cut  them  down,  yet,  if  he  being  only 
''  entitled  to  cut  them  as  estovers,  cuts  them  down  for  aliene 
purposes,  the  lord  will  be  entitled.  As  soon  as  the  tenant 
cuts  down  for  a  foreign  purpose  his  right  determines,  and 
''  the  lord's  right  commences  (a).  Now  here  the  tenant's  right 
to  cut  is  for  repairing,  and  for  any  other  necessary  uses ;  and 
can  it  be  argued  to  be  for  a  necessary  use  when  the  tenant 
^f  cuts  down,  not  for  any  botes,  but  for  a  purpose  perfectly 
aliene  ?  It  seems  to  me  that  it  cannot ;  and  therefore  by  the 
cutting  the  tenant's  right  determined.  As  to  the  rejection 
**  of  the  evidence,  reputation  is  certainly  out  of  the  question, 
''  because  the  tenant's  right  could  only  arise  by  some  grant  or 
''  deed ;  but  as  to  the  rest,  I  own  my  impression  would  have 
''  been  to  have  admitted  it,  though  I  should  probably  have 
^  advised  the  jury,  that  it  was  not  of  much  weight  agunst  the 
plaintiff's  evidence ;  but  still,  if  there  be  any  species  of  grant, 
which,  being  presumed,  would  have  authorised  the  tenant  to 
''  deal  with  the  wood  as  she  has  done,  she  ought  to  have  the 
''  benefit,  whatever  that  may  be,  of  the  evidence,"    And  Bat/- 

(jo)  When  timber  tnses  cm  capg"  Roll.  Rep.  18L    Heriakenden's  casc^ 

hold  land   are  separated  from  the  Berriman  &  Peacock,  sup.   Channom 

zal,  by  whatever  act  or  casualty^ «  v.  Patch,  5  Bam.  &  Cress.  897* 

the  tenant's  possessory  right  ends^  Timber  growing  oa  freehold  land 

and  the  lord  may  take  them.    AiU  when  felled  by  tenant  for  life  im* 

ner^s  case,    1  Keb.  691.     Cage  ▼.  peachable  of  waste,  belongs  to  the 

Ihd,    Sty.  233.      Lord  Banbury's  person  entitled  to  the  first  estate  of 

case,  11  Mod.  94-5.    lb.  68.  pi.  1.  inheritance.  Whitfield  y.  Befoit,2  P. 

Brownl.   42.     Mackerel  v.   Harri-^  W.  240.    Bewick  t.  Whiffield,  3  P. 

«m,  Mich.  5  Ann  R  It  dted  as  W.  266.     1  Ves.  Jan.  48L  12  East 

8.  C.  6  Vin.  Cop.  (R.  e.)  pi.  11.  215  n.  But  if  it  is  ordered  by  a  court 

Heriakenden's  case,  4  Co.  62.  Berry  of  equity  to  be  cut  down,  or  if  a 

▼.  Heard,  Cro.  Car.  242.  Palm.  337-  tenant  for  life  without  impeachment 

Gordon  v.   Harper,  7  T.    R.    13.  of  waste,  sell  under  a  power,  I  appre- 

Berrman  v.  Peacock,  9  Bing.  384.  h^id  that  the  particular  tenants  in 

But  as  to  pollards,  dotards,  bushes,  succession  will  be  entitled  to  the  he* 

Sec,  the  law  is  otherwise,  and   if  nefit  of  the  fund  produced  by  sale, 

thrown   down   they  belong   to  the  Wickham  v.  Wickham,  19  Ves.  429. 

tenant    Com.  Dig.  Biens.  (H.)    1  Doran  v.  fViltshire,  3  Swanst.  689. 
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ky,  i.,  and  Dampier,  J.,  concurring,  the  rule  for  a  new  trial 
was  made  absolute  (a). 

But  it  would  seem  that  when  the  copyholder  may  cut  timber 
for  repairs,  he  may  sell  the  lops,  tops,  and  bark,  towards  de- 
fraying the  charges  of  reparation  (b). 

Although  a  copyholder  is  not  entitled  to  trees  by  the  custom 
of  the  manor,  yet  he  may  bring  trespass  against  a  stranger  (c). 
And  it  should  seem  that  the  lord  may  maintain  an  action  on 
the  case  for  the  same  trespass,  in  respect  to  the  prejudice  done 
to  his  inheritance  (d). 


Estovers.  It  has  been  doubted  by  very  eminent  lawyers, 
whether  copyholders  are  entitled  to  estovers  of  common  right, 
and  although  it  is  generally  considered  that  the  right  is  incident 
to  the  grant  {e),  yet  it  must  be  recollected  that  all  copyholders 
hold  at  the  will  of  the  lord,  for  an  estate  enlarged  only  by  cus- 
tom, and  that  tenants  at  will  of  freehold  lands  are  not  entitled 
to  estovers  {/) ;  but  there  are  few  manors,  if  any,  I  apprehend, 
where  the  custom  has  not  estaUished  the  right  (g). 


(a)  A  grant  of  woods  and  under- 
woods to  a  copyholder  of  inheritance^ 
by  a  lord  entitled  by  the  custom  to 
the  cut  of  the  woods  gprowing  on  the 
copyhold  lands^  does  not  merge  the 
profit  in  the  copyhold.  Fatvlkner  v. 
Fatvlkner,  1  Vern.  21-2. 

(b)  Sandford  v.  Stevens  &  Smith, 
3  Bulst.  282. 

(c)  2  H.  4.  12.    Kitch.  167.    Co. 
Cop.  8. 61.  Tr.  119.  Jefferson  v.  Jef- 
ferson, 3  Lev.  131.   Ante^  p.  503. 

(cf)  Jefferson  v.  Jefferson,  sup.  2 
Roll.  Abr.  551.  pi.  50. 

(e)  As  copyholders  are  bound  to 
keep  the  tenements  in  repair^  there 
is  certainly  great  reason  to  contend 
that  the  right  of  estovers  is  incident 
to  the  grant,  and  that  no  special  cus- 
tom need  be  shown.  See  the  5th 
resolution  in  Heydon  &  Smith's  case. 


13  Co.  69.  S.  C.  2  Brownl.  319. 
a  C.  Godb.  173,  cites  9  H.  4.  Fits. 
Wast.  59.  But  if  there  is  no  house 
it  would  seem  that  there  can  be  no 
right  to  estovers.  Bishop  of  CitcAer- 
ter  &  Sirodfvick,  Oodb.  234-5 ;  yet 
seeKitch.  113,  114. 

(/)  But  a  tenant  who  holds  strictly 
at  will  is  not  bound  to  do  repairs- 
Ca  Lit.  57*  a. 

(g)  See  Swaine  v.  Beckei,  Mo.  81 1, 
812,  where  the  cutting  and  lopping 
trees  was  justified,  on  the  ground  of 
there  being  a  custom  for  the  copy- 
hold tenants  to  have  estovers.  S.  C. 
1  Brownl.  231.  S.  C.  8  Co.  03.  b. 

The  Court  of  Chancery  will  direct 
a  commission  to  set  out  sufficient 
timber  and  wood  for  the  copyholder, 
for  botes  and  estovers,  according  to 
the  custom.    Aifray  v.  BeUingkam, 
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And  by  custom^  estovers  may  be  taken  on  any  part  of  the 
manor  whereof  the  copyhold  is  held,  even  in  the  woods  of  the 
lord  («). 

In  the  case  of  Lord  Montague  v.  Sheppard  (b),  it  was  held, 
tiiat  a  copyholder  could  not,  except  by  special  custom,  take  trees 
for  house-bote,  &c.,  as  tenant  for  life  or  years  might  do,  **  which 
have  an  estate  certain.'' 

And  in  Dawbriclge  v.  Cocks  (c)  the  court  ruled,  that  a 
copyholder  might  cut  off  the  under  boughs,  which  could  not 
cause  waste,  though  not  the  top  boughs,  as  that  might  occasicm 
the  destruction  of  the  tree. 

But  in  Heydon  &  Smiths  case  (d),  it  was  expressly  resolved, 
that  a  copyholder  was  entitled  to  estovers  of  common  right,  as 
a  ihifig  incident  to  the  grant.  The  report  adds, ''  but  the 
**  same  may  be  restrained  by  custom,  sciL  that  the  copyholder 
^  shall  not  take  it,  unless  by  assignment  of  the  lord  or  his 
''  bailiff,  &c." 

It  was  further  resolved  in  the  above  case  of  Heydon  & 
Smith,  that  trespass  would  lie  by  a  copyholder  against  the  lord 
for  cutting  down  trees,  where  the  rest  was  not  sufficient  for 
estovers. 

And  in  Stehhing  v.  Gosnal  (e),  Pcpham  &  Fewner  held  that. 


Finch  199.  6  Vin.  Cop.  (R.  e.)  pi. 
9.  And  shonld  the  lord  alien  the 
waste  or  woods^  or  except  them  in  a 
demise  of  the  manor^  it  would  not 
deieat  the  copyholder's  right  to  botes 
and  estovers.  Stvaine  y.  Beckei,  sup. 
N.B.  If  a  grant  or  lease  contain 
an  exception  of  timber  trees^  and 
they  are  the  only  words^  the  soil  will 
not  be  excepted^  but  only  sufficient 
nutriment  out  of  the  land  to  sustain 
the  yegetative  life  of  the  trees.  Li» 
ford's  case,  11  Co.  50.  a.  If  wood 
and  Underwood  alone  be  excepted^  so 
is  the  soil.  Whiltler  y.  Paslaw,  Cro. 
Jac.  487*    But  if  timber,  wood  and 


underwood  be  excepted,  then  as  the 
soil  of  the  timber  is  not  excepted,  so 
is  not  the  soil  of  the  wood  and  nn* 
derwood.  Legh  y.  Heald,  1  Bam.  Sc 
Adolp.  622. 

(a)  FaistoH  Sc  Crackroode,  4  Co. 
32.  a.  Withers  y.  Iseham,  Dy.  70, 
71.  6  Vin.  Cop.  R.  e.  pi.  1.  And 
the  custom  is  not  extinguished  by  a 
neglect  to  exercise  the  right.  Bishop 
of  Chichester  y.  Strodmck,  ubi  sup. 

(6)  Cro.  Eliz.  5. 

(c)  Cro.  Eliz.  361.  And  see  Easty, 
Harding,  lb.  292.  1  Leo.  272.  ca.  365. 

(d)  13  Co.  68. 

(e)  Cro.  Eliz.  629.    (But  Gawdy 
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as  there  was  a  custom  that  e?ery  copyholder  in  fee  should  have 
the  loppings  of  the  poUingers,  an  actimi  lay  by  a  copyholder 
against  the  lord  for  cutting  down  two  oaks  being  polKngers ; 
whereby  the  copyholder  lost  the  benefit  of  the  future  loppings, 
although  it  appeared  that  the  lord  left  the  then  loppings  for  the 
plaintiff. 

In  Askmead  v.  Ranger  (a).  Holt,  C.  J,  (denying  the  author- 
ity of  Lord  Montague  &  Sheppard  (b))  held,  that  if  the  lord 
cut  down  trees  so  as  not  to  leaye  sufficient  estovers,  a  copy- 
hoider  Jbr  life,  in  respect  of  his  possessory  interest,  might  main- 
tain trespass  against  him,  and  this  judgment  was  afterwards 
affirmed  in  the  Exchequer  Chamber ;  but  both  judgments  were 
reversed  in  the  House  of  Lords,  ten  lords  being  for  affirming, 
and  eleven  for  reversing  (c)* 

Where  copyholders  are  allowed  by  the  custom  to  cut  down 
trees,  equity  will  interpose  in  favour  of  a  remainder-man,  to 
restrain  a  party  in  possession  from  committing  waste,  the  same 
as  in  freehold  cases  (d). 

And  in  the  case  of  Stan^ld  v,  Habergham  (e),  the  cus- 
tomary heir  of  a  copyholder  taking  by  way  qfrendting  trust, 
untU  the  happening  tf  a  contingency,  was  restrained  by  in- 
junction from  committing  waste.  Lord  Eldon,  Chancdlor,  ob- 
serving, that  the  heir  so  taking  was  better  entitled  to  preserve 
the  timber,  than  a  trustee  for  preserving  contingent  remainders. 


was  absent  and  Ciinch  doubted^  as 
leaving  the  timber  to  decay  would  be 
a  prejudice  to  the  commonwealth. 
See  also  Salk.  638.  Comy,  72.)  Vide 
S.  C.  Mo.  546.  pi.  727.  1  RoU.  Abr. 
108.  pi.  22.  13  Co.  60.  And  see 
Cro9$e  &  Abboi,  Noy.  14.  Crcgate  t. 
Marrii,  1  Brownl.  197.  Whilekand's 
case,  and  EnglamTs  case,  cited  2 
Brownl.  149.    Com.  Dig.  Cop.  (K. 

7.) 

(a)  1  Lord  Raym.  55L  S.  C.  3 
Salk.  63a  S.  C.  Comy.  71.  And  see 
Bourne  ▼.  Joy/or,  post. 


(6)  3  Salk.  63a 

(c)  The  printed  case  in  this  1^ 
peal  is  in  Mr.  Serj.  HUTs  eoUeetioa 
of  cases  in  the  House  of  liOids  (now 
in  Lincoln's  Inn  Library),  on  the 
back  of  which  *is  written  by  Lord 
Chief  Baron  fVard^*  This  jadgmcnt 
was  reversed  by  deven  against  ten 
lords,  and  against  the  opinion  of  all 
the  judges  of  England.*  I  Cro*  Dig* 
324. 

(d)  Carnuk  ▼.  New,  Fin-  220l 

(e)  10  Ves-  37a 
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und  could  have  no  right  in  the  consideration  of  a  court  of  equity 
to  cut  timber ;  for  that,  even  where  there  is  an  executory  devise 
over  of  a  legal  estate,  the  court  would  not  permit  the  timber  to 
be  cut  down,  more  especially  not  in  an  executory  devise  of  a 
trust  estate :  and  an  application  to  dissolve  the  injunction  was 
refused. 

In  this  case  Lord  EMan,  after  expatiating  on  the  practice 
of  the  court  in  giving  effect  to  contingent  limitations  of  free- 
hold estates,  by  the  interposition  of  trustees,  when  called  upon 
to  execute  a  trust,  observedj  ^^  There  is  no  difference  as  to  the 
copyhold  estate,  for  though  it  is  true  the  lord  will  preserve 
contingent  remainders,  I  am  not  prepared  to  say  it  is  as 
clearly  his  duty  to  do  so,  as  it  is  the  duty  of  trustees  to  pre- 
serve contingei^  remainders  of  freehold  estate  to  interpose 
**  actively  to  prevent  waste ;  and  though  trustees  to  preserve 
contingent  remainders  are  sometimes  omitted  in  limitations 
of  copyhold  estates,  both  by  settlement  and  will,  they  are 
frequently  created  by  express  limitation ;  and,  whatever  may 
'^  be  the  case  as  to  the  lord,  if  trustees  are  created  by  ex- 
press limitation  for  the  purpose  of  preserving  contingent 
estates,  they  would  be  guilty  of  a  neglect  of  their  duty,  by 
permitting  a  tenant  for  life  liable  to  impeachment  for  waste, 
or  a  tenant  pur  outer  vie,  who  by  the  nature  of  his  estate  is 
"  liable  for  waste,  to  destroy  that  part  of  the  estate ;  viz.  the 
'*  timber.** 

It  has  been  generally  supposed,  since  the  case  of  Bench  v. 
Bamptan  (a),  that  equity  would  not  interpose  to  prevent  waste, 
as  between  the  lord  and  copyholder,  but  leave  the  lord  to  his 
remedy  for  the  forfeiture — that  principle  was,  however,  over- 
ruled in  Richards  v.  Noble  (ft),  which  was  a  bill  filed  by  the 
lord  of  a  manor  against  copyholders  for  an  account  of  turves 
cut,  and  taken,  and  for  an  injunction,  not  waving  the  for- 

(a)  4  Ves.  703-7-    And  see  Ait.  1806.  R  fo.  1234.      Bat  see  AIL 

Gen.  V.  Vincent,  Bunb.  192.    Lord  GenM  Vincent;  and  Lord  Uxbridge 

Urbridge  v.  Stavelani,  1  Ves.  56.  ^  Staveland,  sop. 

{*)  3   Meriv.   673.     Reg.  Lib. 
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feiture ;  and  the  Chancellor  (Lord  Eldon)  said^  that  in  many 
cases  the  forfeiture  was  a  yery  inadequate  remedy,  and  noticed 
the  instance  of  a  barren  spot,  upon  which  many  valuable  timber 
trees  grow,  where,  if  the  copyhold  tenant  only  forfeited  his 
copyhold  by  cutting  down  those  trees,  he  might  be  a  gainer  by 
his  own  wrongfid  act. 


SECONDLY,  AS  TO  MINES. 

A  copyholder,  whether  of  inheritance,  or  for  life  or  years 
only,  has  a  possessory  interest  in  mines  (a)  as  well  as  trees ; 
and  the  copyholder  of  inheritance,  or  for  life,  with  power  to 
renew  or  to  nominate  a  successor,  may  also  have  a  proprietory 
right  in  mines  by  immemorial  custom ;  but  without  such  an 
established  custom,  the  right  of  property  in  mines  is  in  the 
lord :  and  it  follows  that,  in  the  absence  of  any  particular 
usage,  neither  the  tenant  without  license  from  the  lord,  nor 
the  lord  without  the  consent  of  the  tenant,  can  open  and  work 
new  mines  (i). 


(a)  But  although  a  copyholder  has 
only  a  possessory  interest,  yet  in  a 
case  where  a  purchaser  refoaed  to 
complete  his  contract  because  the 
mines  were  under  ircommon^  wherein 
others  had  a  right  of  common  which 
would  subject  him  to  actions  for 
sinking  shafk»>  Lord  EMon  decreed  a 
specific  performance,  from  the  impro* 
bability  of  any  obstruction,  observing, 
that,  in  case  an  action  were  brought, 
a  farthing  damages  would  be  suffi- 
cient. Sugd.  Vend.  &  P.  326.  [^8th 
Ed.] 

(fi)  See  1  Lev.  123,  in  HosHns  v. 
iRobbins,  When,  in  freehold  cases, 
the  whole  inheritance  is  granted,  even 
if  mines   and   trees   are   expressly 


named,  a  perstm  taking  a  particular 
interest  only  under  the  grant,  cannot 
open  mines  or  cut  down  trees.  WhiU 
fidd  V.  Bewii,  2  P.  W.  240.  And  al- 
though  a  lessee  may  dig  mines  when 
opened,  being  part  of  the  profits,  yet 
his  opening  new  mines  would  be 
waste.  Sautters'  case,  5  Co.  12*  Co. 
Lit.  53.  b.  2  Bam.  &  Addp.  439. 
For  a  mine  is  not  properly  so  called 
till  it  is  opened,  it  is  but  a  vein  of 
coal  before.  AHry  v.  Baliard,  2  Mod. 
193.  Co.  Lit  53.  b.  54.  b. 

The  crown  has  no  power  under« 
bare  reservation  of  royal  mines  to 
enter  on  the  subject's  land,  or  grant  a 
license  to  work  the  mines;  but  if 
opened  may  restrain  the  owner  from 
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This  rule  was  established  about  a  century  ago,  by  the  case 
of  The  Bishop  of  Winchester  v.  Knight  (a),  where  the  bishop 
brought  a  bill  in  equity  against  the  executor  and  heir  of  a  cus- 
tomary tenant  who  had  opened  a  copper  mine,  praying  an 
account  of  the  ore  dug  by  each  of  them,  and  Lord  Hardwicke 
said, ''  This  question  being  doubtful,  and  at  law,  let  the  bishop 
bring  his  action  of  trover  as  to  the  ore  dug  and  disposed  of  by 
the  present  tenant  It  appears  by  the  report  that  this  was  ao« 
cordingly  tried,  and  that  there  never  having  been  any  mine  of 
copper  before  discovered  in  the  manor,  the  jury  could  not  find 
that  the  customary  tenant  might,  by  custom,  dig  and  open 
new  copper  mines;  so  that,  upon  producing  the  postea,  the 
court  held,  that  neither  the  tenant  without  the  license  of  the 
lord,  nor  the  lord  without  the  consent  of  the  tenant,  could  dig 
in  the  copper  mines,  being  new  mines. 

And  in  Bourne  v.  Taylor  (b).  Lord  EUenborough,  C.  J.  in 
delivering  the  opinion  of  the  court,  gave  his  full  sanction  to  the 
principle,  holding,  that  trespass  would  lie  against  the  lord  for 
entermg  upon  copyhold  lands,  to  bore  for  and  work  mines  and 
veins  of  coal,  unless  under  a  special  custom :  and  his  lordship, 
in  support  of  that  doctrine,  cited  the  case  of  Player  v. 
Roberts  (c),  in  which  the  court  held,  that  neither  the  lord  nor 
his  lessee  of  mines  could  enter  on  the  copyholder  for  life  to  dig 
coals,  without  being  subject  to  an  action  of  trespass  by  him  (d) ; 
and  also  Gilbert's  Tenures,  327,  where  the  Lord  Chief  Baron 
says,  ''  It  seems  to  me  that  a  copyholder  of  inheritance  cannpt, 

without  a  special  custom,  dig  for  mines :  neither  can  the  lord 

dig  in  the  copyholdet^s  lands,  for  the  great  prejudice  he 


*€ 


working  them^  and  may  license  others         (c)  W.  Jones  243. 

to  work  them.    Lyddal  y.  Weston,  2         (d)  But  the  court,  in  Player  & 

Atk.  19.  Roberts,  ruled,  that  when  the  lessor 

(a)  1  P.  W.  406.  But  it  would  or  lessee,  or  a  stranger,  enters  and 
seem  that  a  copyholder  may  dig  for  digs  the  coal  out  of  the  pits,  it  he- 
marl  to  lay  on  the  land,  Win.  8.  longs  to  the  lessee,  and  that  if  any 
Glib.  Ten.  32?.  other  take  the  coal  the  lessee  shall 

(6)  10  East  189.    [See  this  case,  haye  troyer. 
post.  tit.  *  Pleading.'] 
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''  would  do  to  the  copyhold  estate  ;**  and  likewise  Tcwnley  v. 
Gibson  S^  others  (a),  where  it  bad  been  urged  in  argument^ 
that  the  lord  of  the  manor  was  entitled  to  the  mines  utider 
the  copyholds,  unless  there  were  some  custom  to  exclude 
him,  and  BuUer,  J.  said,  'M  do  not  agree  with  the  de» 
'*  fendant's  counsel,  that  the  lord  may^  unless  riestrained 
'*  by  custom,  dig  for  mines  On  the  copyholder's  lands :  but 
^^  it  is  not  necessary  to  consider  that  question  here."  And 
Lord  EUenborough  further  observed,  **  U  such  a  right  as 
^  i»  claimed  exist,  it  is  singular  that  it  is  not  noticed  in  any 
^'  of  the  books  which  treat  of  manors  and  copyholds ;  that  it  is 
now  for  the  first  time  brought  forward;  that  not  a  single 
instance  is  given  of  the  exercise  of  it;  and  that  with  the 
single  exception  <:^  a  dictum  in  Rutland  v.  Greene  \\)r  Gie^, 
*'  what  authorities  there  are  upon  the  pdnt  are  all  against  iL 
'<  Rmtlandr.  Oreene  is  in  1  Keb.  557.  1  Sid.  152.  and  1  Lev. 
^  107.  The  case  was  this ;  a  parson  opraed  a  mine  upon  his 
**  glebe;  the  patron  moved  for  a  prohibition  to  restrain  him, 
^'  under  the  equity  of  the  statute  35  Ed.  1.  st  2.  The  court 
thought  him  entitled  to  open  and  work  the  mine,  because, 
otherwise,  none  of  the  mines  under  glebe  lands  throughout 
England  would  be  opened.  But  it  being  urged  that  this  was 
^-  the  ouly  way  the  patron  had  to  try  his  right,  the  court  granted 
'^  a  rule.  Siderfin  adds,  the  same  law  seems  of  a  copyholder 
'^  of  inheritance.  Qtuere  hienf  Whether  this  were  his  own 
^'  conduMon,  or  collected  from  what  fell  from  the  court,  does 
^^  not  appear  \  but  if  Any  inference  is  to  be  drawn  fii>m  it,  it 
^  is,  that  the  copyholder  may  open  the  mine,  not  the  lord. 
Levinz  says  nothing  as  to  lord  or  copyholder :  but  KeMe  says, 
'  TwUden  conceived  the  lord  may  open  a  mine  in  a  copyhold 
'  of  inheritance.*  Foster  held  it  a  trespass,  and  KeeUng 
''  conceived  he  could  not  do  it.  The  utmost  extent  theref(»« 
^'  of  this  authority  is,  that  there  is  the  obiter  dictum  of  one 
judge,  viz.  Twisden,  against  the  obiter  dicta  of  two  others, 
Foster  and  Keeling.*^ 

(a)  2  T.  R.  707- 
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And  the  possessory  right  of  the  tenant  will  sustatn 
an  action  of  trespass  against  the  owner  of  an  adjoining 
colliery, .  for  breaking  and  entering  the  subsoil,  and  taking 
coal  therein^  although  no  trespass  be  committed  on  the 
surface,  the  general  rule  being,  that  he  who  has  the  surface, 
has  .the  subsoil  (a). 

The  above-mentioned  case  of  Towfdey  &  Gibson  (b),  has 
established  that  mines  are  part  of  the  demesnes  of  a  manor,  and 
not  a  distinct  property  from  the  freehold^  so  that  they  should 
be  reserved  in  express  terms,  when  intended  to  be  excepted  out 
of  the  grant  of  waste,  or  the  enfranchisement  of  copyholds^ 
But  in  the  northern  counties  it  frequently  hiq>pens  that  one 
person  has  in  him  a  freehold  title  to  land,  whilst  another  has  an 
exclusive  right  to  the  mines  under  it  (r).  And  the  presump- 
tion of  title  to  the  minerals,  arising  from  the  enjoyment  of  the 
surface  of  the  land,  may  be  rebutted  by  evidence  that  others 
had  raised  and  carried  away  the  ore  under  it  {d)^ 

In  the  late  case  of  Rawe  y.  Brenton  (e),  which  was  a  trial 
at  bar(y*),  in  trover,  for  a  quantity  of  copper  ore,  it  was  proved 
that  the  plaintiff  being  in  possession  of  lands  in  the  manor  of 
Teumtgton  in  Cornwall,  sunk  a  shaft  there  and  raised  copper 
ore,  which  was  afterwards  carried  away  by  the  defendant,  a 
shareholder  in  a  nune>  the  shaft  of  which  was  sunk  hn  adjoining 
land^  and  the  working  of  which  extended  under  the  land  of  the 
plaintiff.  The  defendant  claimed  the  ore  as  lessee  under  the 
crown  in  right  of  the  Duchy  of  Cornwall,  contending  that  the 
plaintiff's  land  was  a  conventionary  tenement,  and  that  although 
such  tenements  were  held  to  the  tenants^  thdr  heirs  and  assigns, 

(a)  Lewis  v.  BranthwaUe,  2  fiftrn.     Moody,  (N.  P.)  90& 

&  Adolp.  437.  (e)  8  Barn.  &  Cress.  737-  3  Muk 

(b)  2  T.  R.  707 ;  sate,  pp.  d4,     &  Rj.  133. 

25.    And  see  1  Mod.  75>  in  HotJtim  if)  Where  tke  crown  is  interested 

T«  Robins,  1  Vent.  398.  the  Ait  Gen.  tnay,  as  a  matter  of 

(c)  Per  Lord  EUenhoroagk,  in  rights  demand  a  trial  at  bur.  See  in 
Barnes  y.  Matvson,  1  Mi^u.  &  Selw.  S.  C;  and  also  2  Inst.  424.  F.N.  B« 
BL  241.  a.  tit. '  Procedendo.' 

{d)  Bawe  v.  Grenfel,  1  By.  & 


51f 


as   THE  RIGHT  OP  PROPERTY 


[part  I. 


yens  to  seven  yesis,  renewaUe  for  ever,  they  were 
cf  a  bne-toBire,  and  ihd  tenants  had  no  right  to  the  minerals. 
Laid  TtmlerdeUy  in  xunmiing  up,  told  the  jury  that  the  ques- 
tkm  was,  whether  the  owner  of  a  Gonrentionary  tene^^^^ 
cutitled  to  the  copper  foond  under  it,  or  whether  it  beloi^fed  to 
the  Duke  of  CarmwaU,  and  that  there  was  no  question  as  to 
the  i%ht  to  enter  and  dig  fiv  it.  That  in  many  manors  it 
ha^Mned  that  the  hwd  of  the  soQ  was  entitled  to  the  minerals, 
hut  had  no  right  to  enter  upon  the  lands  of  the  copyhold  te- 
nants, to  seardi  for  and  obtain  those  minerals,  without  the  con- 
sent  of  the  tenants,  and  that  all  die  evidence  given  by  the 
plaintiff  as  to  die  interruption  of  workiiigs,  mi^t  be  explained 
by  the  right  of  the  tenant  to  prevent  the  owner  of  the  minerals 
from  digging  for  dicm,  widiont  his  oMisent.  Hb  lordship  then 
directed  the  attention  of  the  jury  to  the  documentary  and  parol 
evidence,  and  observed,  that  evoi  allowiiig  die  conventionary 
tenants  to  have  in  their  estates  the  largest  uiterest  that  they  had 
ever  dairaed,  via.,  from  seven  years  to  sevad  years,  renewaUe 
for  ever,  that  would  not  give  them  a  right  to  the  minerals ; 
and  although  a  distinct  positive  usage  for  the  conventionary 
tenants  to  take  the  minerals  might  be  valid  in  law,  it  was  in- 
cumbent on  them  to  prove  it,  for  otherwise  the  right  would 
remain  in  the  lord.    And  a  verdict  was  found  for  the  defendant. 

As  mines  may  be  a  distinct  posseasiim  from  the  manor,  evi- 
dence (tf  the  possession  (tf  the  manor  will  not  avcnd  the  statute 
of  limitations  in  an  ejectment  by  the  lord  for  mines,  where  the 
defendant  shows  a  possesaon  of  them  finr  twoity  years  (a). 

And  in  Curtis  v.  Darnel  (b),  it  was  dedded  that  an  adverse 


(a)  Rack  d.  Lord  Cmliem,  d  al.  v. 
Jdkmsm,  eiaL28ta.  114S. 

(h)  10  East  273. 

80  an  aninterruptod  pwaewion  for 
twenty  jtus,  of  a  bw lining  on  too 
wute^  without  any  acknowledgment 
haTing  htok  made  so  as  to  allow  that 
it  waa  boilt  with  the  brd'a  permis- 
sion, will  be  a  bar  to  an  ejectment 


b]r  the  lord.  BnIL  N.  P.  104  Bat 
payment  of  a  small  acknowledge- 
ment,  even  after  twenty  years,  will 
be  eridence  that  the  oocnpation  began 
by  permission,  and  gire  a  right  of 
rfr-entry.  Doe  it  WUkinsom,  3  Bam. 
&  Cress.  4ia  See  this  case  post, 
tit.  'Evidence'.  Vide  also  BulL 
N.  P.  101 
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|MK»e08i<m  of  copper  mines  by  freehold  aiid  customary  tenants 
for  above  twenty  years,  was  evidence  to  establish  a  right  against 
the  lord  of  the  manor,  although  he  proved  his  right  to  all  tin 
mines  within  the  manor,  as  well  under  the  customary  tenements, 
as  under  the  freehold  tenements  and  the  waste  lands. 

In  the  case  of  The  Bishop  of  Winchester  v.  Knight  (a). 
Lord  Chancellor  Cawper  held,  that  a  bill  would  lie  for  an  ac- 
count against  the  executor  of  a  customary  tenant  who  had 
opened  a  copper  mine  and  dug  thereout,  and  sold  great  quan- 
tities of  copper  ore,  without  any  special  custom  in  support  of 
the  pretended  right,  and  that  if  the  ore  came  to  the  executors' 
hands  trover  would  lie  for  it.  His  lordship  also  observed,  that 
the  evidence  that  the  tenant  might  do  one  sort  of  waste,  as  to 
cut  down  and  dispose  of  timber,  was  no  evidence  of  a  power  to 
comimt  any  other  sort  of  waste,  as  that  of  disposing  of  mine- 
rals (b) :  but  that  a  custom  empowering  the  tenants  to  dispose 
of  one  sort  of  mineral,  as  coals,  might  be  evidence  of  their  right 
to  dispose  of  another  sort  of  mineral,  as  lead. 

And  in  Jesus  College  v.  Bloome  (c),  Lord  Hardwiche  dis- 
missed a  ImU  for  a  mere  account  of  timber  cut  down,  as  being 
the  proper  subject  of  an  action  at  law ;  but  his  lordship  ob- 
eerved,  that  the  court  presumes  when  a  man  has  done  waste,  he 
may  commit  the  same  again,  and  therefore  will  suffer  tlie  lessor 
or  reversioner,  when  he  brings  his  bill  for  an  injunction  to  stay 
waste,  to  pray  at  the  same  time  an  account  of  the  waste  done, 
for  though  a  court  of  law  may  give  damages,  yet  it  cannot  pre- 
vent further  waste ;  that  a  court  of  equity  always  distinguishes 
fcetwe^A  digging  of  mines  and  cutting  of  timber,  because  the 
digging  of  mines  is  a  sort  of  trade  {d) ;  and  that  there  were 
many  cases  where  the  court  would  relieve  and  decree  an  account 

{a)  Ante^  p.  609.  Dench  v.  Bamptim,  and  Richards  v. 

(jb)  See  Lord  Darcy  r.  AskwHh,  NMe,  aate,  f.  507* 

Hob.  234.  id)  S  Atic.  «90,  in  Story  r.  Lwd 

(c)  Amb.  54.    S.  €.  3  Atk.  262.  Windspr. 
N.  1.    Cox'8  P.  W.  408.    And  see 

VOL.  I.  L  L 
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flf  oie  taken,  when  in  any  other  tort  or  wrong  done  it  has  ie> 
fused  rdiet 

Hie  Court  ci  Chancery  will  g^rant  an  injunction  against  the 
opeiung  of  a  mine,  when  no  custom  is  shown  in  support  of  the 
right  (a) :  and  in  Grejf  v.  the  Duke  of  Northumberland  (h\ 
on  a  motion  for  an  injuncti<Ni  to  restrain  the  defendant  fiom 
opdiing  a  mine  upon  the  plaintiff's  copyhold  land,  the  defendant 
bong  the  Iwd  of  the  manor,  it  was  urged  in  supp(»t  of  the 
motion,  that  the  court  would  be  unwilling  to  interpose  where  a 
mine  had  been  opened  and  was  actually  in  a  wcnrking  state,  the 
coosequeiioe  of  which  might  be  irreparable  mischief,  and  that 
upon  the  same  principle  die  court  would  interpose,  under  the 
dirmiBtanffs  stated  in  the  affidavits,  of  the  preparations  to 
open  a  mine,  ais  the  question  whedier  the  lord  could,  without  a 
special  custom,  open  a  nunc,  ought  to  be  tried  at  law,  and  the 
assises  fiv  the  county  of  NarthMberUmd  being  held  only  once 
a  year,  the  trial  could  not  take  place  before  Jtdy;  and  Lord 
Erdtime,  C.  nsked  if  thore  was  any  case  upon  the  point,  whe- 
ther the  kird  could  without  a  special  custom  open  a  mine,  ob- 
sornng,  that  the  eifect  mi^t  be  a  disherison  of  the  whole  estate 
of  the  oopyholdtf ;  and  that  even  without  an  authority,  he 
couciaved  the  distinction  between  stopping  the  working  of  a 
nine  already  opaied  and  opening,  to  be  as  it  had  been  stated. 
And  the  coort  granted  the  mjunctbn.     In  November,  1809,  a 
motion  was  made  to  dissolve  the  injunction  (c),  and,  after 
stating  the  purport  of  the  bill.  Lord  Eldon,  C.  said,  that  in 
granting  the  injunction  the  court  was  influenced  by  the  fact, 
tiiat  it  had  frequentiy  interfered  in  the  case  of  trespass  by  a 
local  knowledge  of  the  means  of  working  coal  mines,  and  that 
the  exercise  of  the  right  in  the  mean  time  would  change  and 


(«)  See  Gi&Mii  T.  Smuik,  Banaid.  vein  of  coals  or  otker  minenl.     Cla^ 

C.  It  497 ;  bat  with  mdi  a  cusloin,  oerta^  ▼.  Claverimg,  2  P.  W.  d8& 

equity  will  nolreslnin  eten  a  temmt  (6)  13  Ves.  236.  Dec  180& 

far  life  hmt  ^^leaiiig  new  pits  or  (c)  17  Ves.  281. 
shafts.  IB  order  to  punoe  the  old 
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deeply  affect  the  property ;  and  therefore  it  was  proper  that  a 
trial  should  take  place,  but  that  great  mischief  might  ensue  to 
the  lord  of  the  manor  by  upholding  the  injunction  too  long ; — 
that  he  had  looked  at  the  report  of  the  case  of  Bourne  &  Taylor 
in  the  Kmg's  Bench,  from  which  he  collected,  that  the  lord  of 
a  manor  may  be  in  the  same  situation  with  respect  to  mines  as 
to  trees;  that  is,  the  property  may  be  in  him,  but  it  did  not 
follow  that  he  could  enter  and  take  it  without  consent ;  which 
must  be  acquired  by  purchase  or  otherwise :  and  his  lordship 
added,  that  it  was  understood  both  by  Lord  Erskitie  and  him«- 
self,  that  the  action  which  had  been  commenced  would  try  the 
question ;  that  if  the  merits  had  not  been  tried  from  the  fault 
of  the  plaintiff  in  equity,  that  presented  a  strong  case  for 
dissolving  the  injunction ;  and  that  unless  some  means  of  pro* 
curing  a  speedy  trial  could  be  insured,  he  would  dissolve  it. 

And  in  the  case  of  Field  v.  Beaumont  (a).  Lord  Eldon  said, 
that  to  stop  the  working  of  a  coal  mine  was  a  serious  injuiy, 
and  that  the  expenditure  incurred  in  the  coarse  of  eight  years, 
would  raise  an  equitable  ground  to  prevent  the  hasty  inter- 
ference of  the  court. 

A  copyholder  who  grants  a  lease  of  mines,  which  is  a  for- 
feiture of  his  estate,  has  no  equity  against  his  lessee :  So  in 
Wentworth  v.  Turner  (b),  tenant  for  life  made  a  lease  of  coal 
mines,  and  he  and  the  remainder-man  in  fee  joined  in  a  bill  for 
an  injunction  to  restrain  the  defendant  from  taking  coal,  alleg- 
ing that  the  lease  was  made  by  mistake,  and  was  a  forfeiture  of 
the  estate  for  life ;  but  the  Chancellor  held,  that  a  man  should 
not  disaffirm  his  own  lease,  observing,  that  if  tenant  for  life, 
liable  to  waste,  had  sold  timber,  he  could  not  prevent  the 
vendee  from  cutting  it :  that  it  was  collusion  to  bring  forward 
the  remainder-man,  who,  if  he  complained,  must  file  a  bill 
alone. 

(a)  1  Swanst.  208.  Have  an  injunction  to  stay  waste  in 

(b)  3  Ves.  3;     It  clearly  appears^     copyhold  as  well  as  in  freehold  cases, 
therefore,  that  a  remainder-man  may     ante,  p.  506. 
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Hatccg  dready  treated  briefly  of  the  kxd's  right  of  entry 
Wfoa  copyhold  knds,  by  the  title  of  Escheat  (a),  I  shall 
sow  endeavour  to  show  by  what  acts  a  oqpyhold  interest  may 
he  fcffcited  to  the  lord,  and  the  distinction  between  absdute 
and  conditional  fiwfcituiesL 

AhhoQgh  copyhiddtts  are  no  kxiger  dependent  on  the 
caprice  of  the  Iwd  of  the  manw,  yet  as  they  hold  at  his  wfll 
jae— Ami  [UumttMiSmcm  mmmerU,  any  act  incompatible  with 
the  copyhold  interest  as  estaUished  by  costMn,  will  operate  as 


Theicfase  if  a  copyholder  execote  a  feofifaient  with  lirery, 
(which  would  indeed  not  only  create  a  common-law  interest, 
hot  amomtt  to  a  disseisin,)  die  lord  may  daim  the  estate  as 
loiltited  (&)• 

And  it  has  been  said,  that  a  copyholder  levying  a  fine 
in  the  Conrt  ci  Common  Please  will  forfdt  his  copyhold  (c) : 


(«)  Aate^  p.  48S,  ct  teq. 

3Lco.l(».&a4Co.S7.a.  &  C 
Cn.EJm.35^  Co.Lit.59.m.  lb. 
B.3.  BraraV CM, 4  Co.  SI.  b.  S 
D-Anr.  195-7.  I  New.  Ab.  4RL 
Kiteh.  158»  dtes  11  H.  4.81.  lb. 
177-  Aad  ne  3  Mod.  151. 

(c)  Cm.  OB  Fine%  981,  pL  387> 
cites  Supp.  Co.  Cop.  a.  11.  And  see 
Fracm.  516-17.  EoMUtmri  r.  Weeks, 
1  Solk.  187-  8.  C  Lntw.  503.  3 
T.  R.  16^  d  oeq.  bt  Doe  it  Hellur. 
la  the  CMC  of  Wmile  &  Margaret 
bis  wile,  and  WaMarme  dt  aur.  t» 
Carpenter  ic  Pitimrgk,  Fin.  Rep. 
462,  the  homage  pccoented  the  estate 


aa  farfcited  by  a  fiae  bshig  levied 
tbereofattbeoonmoa  kw;  bat  the 
caae  ia  £nr  fiom  beiiiig  an  aathoritj 
for  any  soch  elKect  of  a  fine  of  copj- 
bolds,  as  the  following  extract  of  it 
win  show.  W.  C.  a  eopfhalder  ia 
fce  within  a  ttaaor  the  oout-ioUs 
whereof  were  loot,  deviaed  to  his 
gnuadson  IL  C.  irho  (3  Car.  1.)  oon- 
Teyed  the  lands  as  frediold  to  £.  IF. 
by  deed  and  fine,  who  in  like  manner 
oQOTeyed  to  2*.  and  his  hein.  ST. 
oommenoed  a  snit  against  JR.  C  on 
the  corenants  between  him  and  £. 
W^  and  at  length  it  was  agreed  that 
E.  C.  should  pay3(M.  to  T.,  to  be 
applied  as  a  fine  to  the  lord  lo  admit 
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but  to  a  fine  would  be  void  against  the  lord  (a),  even 
if  grounded  on  a  previous  feoffment,  unless,  indeed,  there  had 
beeki  an  actual  change  oi  possession  (&),  there  are  strong 
grounds  for  the  opinion  entertained  by  many  eminent  lawyers, 
that  a  fine  levied  by  a  copyholder  does  not  operate  as  a  for* 
feiture  (c)t     On  the  other  hand  it  is  supposed  by  some  perscms 


T.,  and  that  R>  C  should  surrender 
at  the  next  court;  but  before  that 
time  T,  diedj  and  his  son,  an  infant, 
enjoyed  the  land  fbrty-eigfat  years, 
and  then  deiised  to  tbe  defendants 
in  fee,  to  the  excluakm  of  plaintiffs 
Margaret  his  sister,  and  fVashbame 
bis  eldest  sister's  son,  (who  probably 
n>ere  the  testator's  customary  heirs.) 
Afterwards  a  court  was  held  at  whidi 
tbe  homage  presented  the  forfeiture 
of  the  lands,  being  sold  as  freehold 
by  fine  at  cwamm  law;  and  in  con- 
sideration of  a  fine  paid  by  the  pbiu'^ 
tifi^  the  lords  granted  the  lands  to 
them  and  their  heirs:  The  defend* 
ants  dug  up  the  boundaries  so  that 
the  copyhold  could  not  be  distin- 
guished  from  freehold  lands  bekmg- 
ing  to  the  defendants  and  oUiers^  and 
the  plaintifis  therefore  exhibited  their 
bill  to  preserve  the  testimony  of  an- 
cient witnesses,  and  for  a  commission 
to  set  out  boundaries.  The  defend* 
ants  in  their  answer  denied  the  title 
of  the  plaintiffs  under  the  lords  of 
the  manor,  for  that  the  premises  had 
been  enjoyed  as  freehold  for  sixty 
years  and  moroy  and  had  during  all 
ihat  time  passed  by  deed  and  fine. 

The  plaintifi  replied,  that  since 
the  bill  exhibited  they  had  obtained 
a  vetdict  oh  full  evidence,  and  judg- 
ment in  ejectment,  so  that  the  de- 
fendant's title  had  become  void  both 


in  law  and  equity.  The  court  de* 
creed  a  commission  to  set  out  and 
distinguish  sixty  acres  of  copyhold 
lands,  and  fer  that  purpose  witnesses 
to  be  examined,  &c« 

(a)  Kitch.  246.  Hughes  r.  Tho^ 
mas,  13  East  487- 

(6)  J^friRor*!  case,  3  Co.  77.  Mar^ 
garet  Podger^s  case,  9  Co.  105.  Saf 
fyn's  case,  5  Co.  124.  a.  4  Co.  21.  b. 
Co.Cop,s.65.  Tr.  128.  Howletr. 
Carpenter,  3  Keb.  775.  S.  C.  1 
Vent.  811.  Cru.  on  Fines,  212.  Doe 
d.  Tarrant  r.  HtHier,  3  T.  R.  162. 
Co.  Lit.  330.  b.  n«  (1).  Ante,  pp. 
86-7, 100. 

(c)  In  the  above  case  of  Doe  & 
HelUer,  Lord  Kenyan  evidently  en- 
tertained considerable  doubts  as  to 
the  alleged  effect  of  the  fine,  even  if 
it  could  be  held  to  extend  to  the 
copyholds;  and,  with  reference  to 
the  dictum  in  the  Supp.  to  Co.  Cop., 
observed,  that  the  Supplement  was 
not  Lord-  Coke's  work,  though  from 
whose  hands  it  came,  he  said,  he  did 
not  know:  and  BuUer,  J.,  observed 
'*  that  it  did  not  follow  because  the 
deed  to  declare  the  uses  of  the  fine 
eomprdended  a  greater  number  of 
acres  than  the  amount  of  the  freehold 
estate,  that  the  copyhold  was  in^ 
duded  in  the  fine;  and  supposing  it 
was>  that  the  fine  as  to  the  lord  was 
void,  because  the  copyholder   con« 
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to  ftay  ST^cat  nspect,  that  a  fine  by 
of  a  fiieefaold  riglit,  totally  moonsist* 
vitk  Ae  eoBOaaaBct  of  a  oopyliold  interest,  and  that  it  is 
tlriri^c  to  he  eonadered  as  a  determination  of  the  tenancy^ 
laiugiiM;  Ife  loid's  irrenioDary  fireehold  interest  into 
and  amsequently  ff^mg  him  a  right  to  enter.  And 
if  a  fixie  be  levied  by  a  copyholder  on  a  disseisin,  without  any 
nJiwiiai,  it  would  dearly  be  a  fcfffeitnre,  and  against  which  no 
icfief  cooid  be  had  in  equity  (a). 

Again,  if  a  copjfaoUer  widnat  having  previously  obtained 
Ae  leads  fioeDK,  S™^  ^  lease  not  warranted  by  the  custom  (&), 
it  win  be  an  imwMHlintv*  forfeiture  of  hb  interest,  even  if  it  be  a 
to  i  lawiiriM  r  at  a  future  period  (r) ;  and,  as  it  would 
although  the  lessee  does  not  enter  (i/).  The  reason 
grpcm  far  this  m  aooBe  of  the  bodEi  is,  that  the  lease  is  an  illegal 
made  to  die  didioisoD  of  the  lord  (e) ;  but  it  hasbeoi 


TIttt  die 

dK  Sapp.  to  Co.  Cop. 

«r  Frcff ,  a  J^  IB 

WM  to  DC  nnQentooa 
•■It  to 


ue  mSHt  dcstnyrcd  the  estote. 
Uttt  if  tiscre  be  m  txaasaatatioD  of 
cHikcr  br  a  fine  or  leoff- 

it  digested  tbe  lard's  i%ht, 
gained  a  fee-aimple  to  the 

to  vhom  it  should  be  made  or 
leried.  But  that  was  not  ao  where 
tbe  possessioti  continued  which  was 
tbe  principal  ease,  lliat  it  was  like 
tbe  case  of  a  nwrtgagoi  lerring  a 
€ae»  and  mntinning  in  possession, 
wbicb  was  no  bar  to  the  mortgogee-" 
(n)  Sb  Hmrry  Peacky  r.  Doke  of 
Smifrrsd,  Pree.  Ch.  568.  S.  C.  2  £q. 
C^  Abr.S27.  SX.  1  Stn.451.  Lady 
Wheisiome  t.  Smimsbmry,  Pree.  Ch. 
591.  &  C.  2  P.  W.  147.  And  see  3 
Vem.  537. 


(h)  Co.  Lit.  50.  a.  Mmrr^s  cam, 
4CoL25.a.  lSho.287.  A  few  in- 
stances  of  leases,  even  fwty  years 
hmA,  will  not  establish  a  eoatoai, 
Jmekwrnn  r.  Hoddndon,  Cro.  Elis. 

asi. 

A  lease  for  one  year  is  warrsnted 
by  the  general  costom  of  the  realm. 
If eMcAV  ease,  4  Co.  26.  Turner  y. 
Hedges,  Hatt.  101.  S.  C.Litt.  Rep. 
S33.  OmAaTt  case,  9  Co.  75.  b. 
JiMry  &  Pawfy,  2  Keb.  407-  But  this 
was  formerly  doabted,  Co.  Lit.  59.  a. 
n.  4.  Post.  tit. '  Ejectment.' 

(c)  Harding  t.  Tnrfin,  HetL  122. 

(d)  East  T.  Hardmg,  Cro.  Elis. 
499.  S.  C.  Mo.  392-3.  Mo.  184-5, 
per  Amdermuu  Co,  Lit.  59.  a.  2 
I^AnT.  194^.  1  New  Ab.  484  6 
Vin.  Cap.  (O.  c) 

(e)  JEaH  &  Harding,  sop.  4  Cou 
21.  b.  1  Stra.  450,  451. 
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denied  that  the  lease,  although  a  cause  of  fodeiture,  is  a 
disseisin  to  the  lord  {a). 

And  there  would  seem  to  be  no  distinction  between  an  ordi^ 
nary  lease,  and  a  term  created  by  way  of  security,  or  indemni- 
£cation,  w  otherwise  (&)• 

I  apprehend  that  a  lease  for  years  of  copyholds^  by  parol,  is 
equally  a  cause  of  forfeiture  (c). 

And  that  a  court  of  equity  will  not  relieve  against  a  forfeiture 
by  the  execution  of  a  lease  of  c(^yholds,  not  warranted  by  the 
custom  of  the  manor  (d)^ 

A  lease  for  one  year,  excepting  the  last  day,  and  so  from 
'year  to  year  excepting  the  last  day  in  every  year,  as  long  as 
the  copyholder  lives,  operates  as  a  lease  for  more  than  a  year, 
and  is  a  forfeiture  (e). 

And  in  Mathews  v.  Whetton  {f\  it  was  adjudged,  that 
tluree  separate  leasee  for  one  year  each,  there  being  two  days 
between  the  beginning  of  each  of  the  new  leases,  and  the  end 
t>f  the  former,  was  a  device  only  to  avoid  the  forfeiture,  and 
that  the  «ntry  of  the  lord's  lessee,  although  the  copyhold  had 
been  surrendered  to  the  lord  subsequent  to  the  forfeiture,  but 
without  notice  of  it,  was  lawful.  , 

But  a  lease  to  create  a  forfeiture  must  have  a  certain  begin- 
ning and  end,  or  it  is  void,  and  will  convey  at  most  an  estate  at 
will,  which  is  no  forfeiture. 

So  it  has  been  held,  that  a  lease  for  one  year  according  to  a 


<a)  GUb.  Ten,  231-2.  Ashfieldr. 
Ashfield,  Noj  92.  S.  C.  Godb.  364. 
8.  C.  W.  Jones  167.  6  Vin.  Cop. 
(G.  c.)  pi.  11.  Bac.  Abr.  tit '  Leases 
and  Terms  for  Years,'  4  Vol.  p.  132, 
cites  Mo.  184.  Salk.  186.  pL.5. 
.  (b)  Richardjf  ▼.  Seltf,  2  Mod.  7^. 
.8.  C.  3  Keb.  638.    {Rkhards  v. 

<c)  Jackmau  v.  Hoddefdan,  Eoit 
V.  Harding,  ubi  sop. 
(d)  Sir  H.  Peachy  v.  The  Duke 


oC  Samersei,  Free.  Ch.  568.  8.  C.  2 
£q.  Ca.  Abr.  222.  S.  C.  1  Stra.  447. 
S.  C.  cited  2  P.  W.  147,  ia  Lady 
JVhetsone  t.  Bunf.  But  see  coat* 
Shelleif  y.  Mason,  5  Car.  1,  cited  1 
Stra.  449,  and  6  Via.  p.  114. 
.  (e)  Luttrdl  ▼•  Weston,  Cto.  Jac 
308.  S.  C.  Bolst.  215.  Co.  Lit.  58. 
a.  n.  4. 

(/)  Gro.  Car.  233.  S.  C.  W.  Jones 
249.  1  RoU.  Abr.  508.  pi.  10.  Ik. 
510.  pL  5. 
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jcui^  widi  a  cofaumi 
B  Aree  montlis 
iolief  yaotftfter  to 
ftr  quiet  eDJof- 
dbooU  be  aecotod,  hii  been  hdd 
far  Bove  than  tbiee  yean  (r). 
again,  in  Doe  d.  IFaaitf  t.  Jlmris  (iQ,  tbe  Court  of 


dDl.  N.  4.  Co.  Lk.  5a.  a.  1  Ncv. 
AIK484.  LemikmUUWallmpr.Th>^ 
moM,  2  KA.  267.  /V»9  r.  CkUd, 
and  IXv  T.  Morris,  mfra ;  Imt  tee 
BiduardM  t.  Sei|r,  «r  Riekards  t. 
Cee^f  abi  sapi  80  m  kaac  fior  Itvca 
withoot  lirerj,  is  no  forfeitnre, 
Godb.  269.  p].  374.  Giib.  Ten.  234^. 
(6)  4  East  221.  &  C.  1  SmiUi, 
90.  The  lord  haTiog  in  this  case 
pQichased  tbe  interest  of  tbe  tenant 
with  notice  of  tbe  demise^  a  bill  was 
fled  ftr  an  injunction,  bnt  no  mo- 
tioa  being  made  tbe  ejectment  pro- 
ceeded. Upoa  a  motioo  afterwards 
finr  an  injonction,  tbe  Cbancdior  or- 
dered a  case  for  tbe  opinion  of  tbe 
Court  of  C.  B.^  wbetber  an  ejectment 
would  lie  before  tbe  expiration  of 
fourteen  years>  from  tbe  comaiAnce« 
ment  of  tbe  Ituit,  and  if  if  would> 
and  the  tenant   should  be  ousted. 


conid  be 
oatkeoBveMnl  lor  quiet  es- 
And  tbe  Judges  of  thai 
that  an  eiectDMnt 
would  lie  before  tbe  expiration  of 
tbe  term;  and  that  if  tbe  tenant 
iWnId  be  Aerdiy  evicted,  no  action 
eonld  be  mnintaiacd  on  tbe  covanan^ 
And  Lord  Eldom,  C,  bong  of  opi- 
nion that  there  was  not  equity  cnon^ 
to  sustain  tbe  bill,  it  was  dismisswi 
Vide  Lmfkim  r.  Nmmm,  11  Ves.  17^ 
Lmfkm  &  cikers  t.  Nmmm  ic  Ban- 
JDn,  1  N.  R.  168. 

(c)  Ferny  d.  Emttkmm  t.  CkOd, 
9  Man.  &  Sdw.  9Sfi.  But  a  lease 
for  three  years!,  and  so  Crnu  tbrse 
years  to  three  yean  until  nine  yeH% 
would  opefute  aa  a  lease  Ibr  at  Icait 
six  yean,  see  IFifaodlV  case,  S  iXAnv. 
196.  pL  9.  Vide  also  Lady  MmUmgm^s 
case^  Cio.  Jac  aOl.  1  Bubt.  18a 

(d)  2  Taunt  SSL 


J 
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Commbn  Pleas  admitted  that  an  agrtement  to  lease  a  copyhold 
for  21  years,  if  the  license  of  the  lord  could  be  obtained, 
did  not  amount  to  a  lease  for  a  Icxiger  time  than  a  year :  In 
this  case  the  court  held,  that  if  a  copyholder  undertakes  to  ob- 
tain a  license  for  his  lessee  to  do  an  act  which  would  be  waste ; 
as,  for  instance,  to  dig  fullers-earth,  on  condition  that  the  lessee 
should  fill  up  the  holes  again,  an  qectment  wiU  not  lie  by  the 
copyholder  or  his  assignee  as  finr  a  forfeiture,  although  ihe  lessee 
does  not  comply  with  the  condition. 

In  an  ejectment  for  copyhold  premises  at  Hendan  (a),  the 
defendant  produced  a  written  instrument  upon  an  agreement 
stamp,  under  the  hand  and  seal  of  A.,  <^  whom  the  lessor  of 
the  plaintiff  purchased,  wluch  recited  that  A.  had  agreed  with 
B.  that  in  case  he  should  be  seised  of  or  entitled  to  the  pre- 
mises on  the  death  of  C  he  would  immediately  on  the  death  of 
the  said  C.  demise  and  let  the  same  to  the  said  B.,  on  the  tern» 
tfaereinaft^  menticxied ;  and  then  it  proceeded  thus,  **  Now 
therefore  the  said  A*  doth  hereby  agree  to  deome  and  let  unto 
the  said  B.  all,  &c.  to  hold,  &c,  from  and  immediately  after  the 
death  of  the  said  C.  for  the  term  of  21  years."  And  B.  cove*- 
nanted  and  agreed  with  A.  to  take  the  premises  accordingly, 
and  before  the  expiration  of  the  term  to  lay  out  a  certain  sum 
in  improvements.  A.  further  agreed  with  B.  that  he  {A.),  on 
the  death  of  C,  and  on  his  becoming  entitled  to  the  premises, 
would  procure  a  license  to  let  the  said  premises,  and  that  B. 
should  peaceably  enjoy,  &c.  (b) ;  and  at  the  trial  Lord  Kenyan 
was  of  opinion  that  the  instrument  amounted  to  a  lease,  and 


(a)  Doe  d.  Coore  y.  Clare,  S  T.  R. 
739. 

(b)  Aa  agreeineiit  that  A*  aball 
hold  and  eiyoy,  with<mt  restrainiog 
word^  operates  as  a  lease.  Doe  d. 
JackiOH  Y.  Aihbumer,  5  T.  R.  16a 
In  dedding  whether  an  instrument 
is  exeeutory  ooly^  m  whether  it  oon«- 
▼eys  a  pxeaent  interett,  the  courts 
look,  not  only  to  the  wenb  of  it,  but 


to  the  aets  of  the  parties.  See  SUmi' 
forth  ▼.  JFor,  7  Bing.  590^  where  all 
the  previous  authorities  are  ooUeeted ; 
and  in  which  the  court  hdd  that 
there  is  no  difiereace  between  agree 
io  lei  and  let,  where  the  relation  of 
landl<Nrd  and  tenant  is  to  oommence 
iminediately.  Yiie  alto  Doe  &  Ries. 
8  Bing.  178.  1  Mo.  &  Sc.  SSd. 


OH  FIMtFJKlTIIKS. 
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the  plaintiff;  bat  upon  a  rule  obtained  for 
tiial,  \m  kvdship  said,  that  having  consulted  with  the 
other  jndges^  he  was  clearly  oouTinced  that  he  was  mistaken  in 
tfe  cpinioo  vrinch  he  had  hdd  at  the  trial,  and  that  the  court 
aS  cf  cpanioo  that  the  instrument  in  question  was  an 
sigieement  only,  and  not  a  lease,  for  two  reasons : — 
if  it  were  hdd  to  be  a  lease,  a  forfdture  would  be 
eontmy  to  the  express  intention  of  the  parties,  and 
aeoondfy  that  the  stamp  was  conformable  to  the  nature  of  an 
sgiujmjut,  and  not  adaptfd  to  an  absolute  lease. 

A  oopjlioider  who  has  leased  with  license  may  forfeit  his  in- 

or  remainder,  a  reveraoner  or  vested  re- 
faong  in  die  seisin  equally  vrith  a  tenant  in  pos- 
(m) ;  but  such  fixfeitore  vriU  not  aSect  the  lease  (d). 
cnnes  of  treaaon  (r)  and  fdony,  are  also  causes  of  for- 
te Ae  kmA,  (even  without  a  custom,)  immediately  on  the 
as  Ae  eopyholder  is   then  considered  as  dead  in 
law  (d) ;  Imt  not  ao  as  to  divest  the  copyhold  interest  untO  the 


(«)  Afll^  p.  leS.  Aad  see  1  V6L 

(4)  IW«cr  T.  Aifeei^  Hut.  101- 

A   &CUtt.Bc^833.  GOkTcn. 

KISS.  8Cb.4S.a.   Smimmerimr. 

Ifitbr,  H«k  177-    6M]i.Cop.(N. 

e.)pLS. 

(0  It  las  beea  said  tlimt  if  the 

tke  Ki^  slttli  lttf«  tlweKAcai.«£ 
wiMnwTvr  be  keJd.  Scraps,  108. 
Baft 8M «aDB» pw 99.  BMHi'sUae«f 
^kelAW,  ^  10  Via.  147-  pL  7- 
Ksft.  Sd  Put,  tit.  <  Emhtat: 

3&-a.  Bemmm{iUtBcMaQm)T.  Strode, 
Skia.8^99.  &aSLeT.94.  S.a 
aSWldO.  8. C Pdkif. 617.  &a 
T«  Joaes,  180.  Rm  d.  Je#«fyf  t. 
1/tdkaWib.ia.  CQ.0Qp.6.fi9.Tr. 
137. 1  New.  Abr.  486.  Gilb.Ten.S41. 


SHawk.PLC.  g.49.  s.  7. 
161.  1  V«l.  Watk.  on  Cop.  325. 
And  see  GiUmgs  ▼.  Cooper,  1  Bolst. 
la  3  BrawnL  217.  Pagmtom  & 
Hwei,  Oodb.  267,^hich  seeoia  to  be 
S.  C.  Jory  ▼.  Pamfy,  2  Kebu  451, 
466.  &  C.  1  Ley.  263.  Harris  t. 
Jay,  4  Co.  30. 

Should  the  heir  of  a  copjholder 
commit  treason  or  felonj  in  the  life- 
time  of  his  ancestor,  and  be  attainted, 
dben  aa  he  is  considered  to  be  dead 
in  law,  I  apprehend  that  the  copy- 
hold would  escheat  to  the  lord  on  the 
death  of  the  ancestor,  and  that  the 
lord  woold  have  a  permanent  hold- 
11%: — so  also  sapfMsing  the  fiithcr  to 
have  had  two  aoa^  and  the  eldest 
aon  to  have  been  attainted,  and  ts 
have  died  in  hia  fiithcr's  lift-time, 
leaving  issn^  as  sndi  issue  mnst  no- 
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lord  enters  (a) ;  and  it  is  only  by  express  words  in  a  statute 
that  the  king,  and  not  the  lord,  is  to  have  the  copyholds  of  a 
person  attainted  (&)• 

By  attainder  a  copyhold  estate  is  forfeited  absolutely,  so  that 
no  presentment  of  the  forfeiture  is  necessary  (c) ;  but  in  some 
manors  corruption  of  blood  does  not  take  place  (d). 

A  copyhold  is  not  forfeited  by  a  conviction  of  felony  without 
attainder,  except  indeed  by  special  custom  (e).  This  was  fully 
decided  by  the  Court  of  B.  R.  in  the  case  of  the  King  v. 
Sir  Francis  WiUes  {f)j  in  analogy  to  the  rule  that  there 


eessarily  derive  descent  tbrougH  the 
attainted  son;  but  if>  in  the  latter 
instance,  the  attainted  son  had  died 
without  issue,  then  the  younger  son 
would  inherit  from  the  father,  be- 
cause, in  showing  the  descent  to  him 
from  the  fether,  he  need  not  mention 
his  dder  brother.  Dy.  48.  a.  pi.  16. 
Hob.  334.  Cro.Car.  435.  Hale,  P. 
C.  p.  1.  356-7.  Vin.  Abr.  tit. '  Es- 
cheat.'  lb.  *  Blood  corrupted.' 

N.B.  The  descent  between  bro- 
thers is  immediate,  so  that  the  at- 
tainder of  the  father  does  not  prevent 
his  sons  from  inheriting  from  each 
other.  1  Inst.  8.  a.  Palm.  19.  1 
Vent.  413.  3  Salk.  129.  But  if  there 
be  two  brothers,  and  the  youngest 
has  issue  a  son,  and  be  attainted, 
this  son  could  not  inherit  from  his 
uncle,  as  he  must  derive  his  descent 
through  his  ^Either.  Dy.  274.  Cro. 
Car.  543.  So  if  there  be  two  bnn 
thers,  A.  and  \B.,  and  A.  be  attaint- 
ed, and  die  leaving  issue  C,  who 
purchases  land  and  dies  without  issue, 
B.  his  unde  could  not  inherit  from 
C  as  he  must  derive  his  descent 
through  A,  who  was  the  medius  an- 
cestor,  and  incapable  of  inheriting 


from  the  nephew.  1  Vent.  416,  426: 
1  Inst.  391.  b. 

But  by  54  Geo.  3.  c.  145,  for- 
feiture by  attainder  is  confined  to  the 
life  of  the  offender,  except  in  treason 
and  murder.  But  I  apprehend  that 
the  act  does  not  extend  to  oopyholda. 
See  Sir  Edward  Coke's  exposition  of 
acts  of  parliament,  ante,  p.  99. 

(a)  Doe  &  Evans,  post.  p.  524. 
1  Watk.  on  Cop.  349. 

{h)  Lord  Cornwallis's  case,  2  Vent. 
38-9.  Hey  don's  case,  3  Co.  8.  a.  but' 
see  Saliard  &  Everats  case,  1  Leo. 
97'   Ante,  p.  522,  (n.  c.) 

(c)  Benson  v.  Sirode,  2  Sho.  152. 
Post.  p.  536.  et  seq, 

(d)  Rob.  Gav.  b.  2.  c  4.  2  Vol. 
Walk,  on  Cop.  326.  lb.  Append. 
No.  1.  Customs  of  Dymock.  [2d  £d.^ 
And  now  see  54  Geo.  3.   c  145, 

l(Up. 

(c)  Hawk.  P.  C.  1.  2.  c  49.  s.  7. 

(/)  3  Barn.  &  Aid.  510.  And  see 
Lord  ComwaUis's  case,  and  Pagin^ 
ton  V.  Huet,  ubi  sup.  Com.  Dig. 
Cop.  (M.  1). 

•  In  the  above  case  of  the  King  r, 
Willes,  which  arose  out  of  a  manda- 
mus to  admit  the  surrenderee  of  A. 


CH  voBFnnnuL  [fast  i. 

liCMofaftHUieof  fiwIfcildpiopeftytyaciytJcriiDe  with- 

after  allJMMlri  is  not  a  AspcnsatioQ  of  the  fi>Hint« 
:^,  ftraiMr.  WalkiMJiBll7oliaerTis(r),  thepaidoni^ 

Ae  gaDt  wUdi  was  the  cause  of  lbrfeitiire» 
tfe  Khig  CHBUt  icnat  Ae  dnms  of  the  krd. 
li  is  ■Boesonr^  kmefo;  that  some  slqi  should  be  taken  by 
Ae  kvl  m  order  to  Jiwsst  tfe  copTholder  of  his  interest 
Whcre»  Ihudhrty  a  cop jholder  was  conricted  of  larceny^  and 
sBBiBBDed  to  seien  yeanT  trsttportation,  and  was  afterwards 
o^mJBtf  coBiicted  of  bcn^  al  large  in  this  country  before  the 
of  his  lisninMBtsiMM  had  opired,  and  was  thereupon 
hat  leuriied  a  pardon  under  Ae  agn  manual^  on 
of  beiDg  impiinned  for  two  years,  and  after  the  ex- 
of  tke  two  years,  having  been  ousted,  he  brought 
hdl  avcrdict  (d),  the  Court  of  King's  Bench 
held,  oa  andon  anade  to  enter  a  nonsuit^  that  the  pardon^ 
hrntaeof  Ae6Gco.4.c.25.(e),  restored  the  fefan  to  his 
UBHwliMj  to  hold  lands,  ahfaough  it  oould  not  direst  an  in- 
terest whidi  had  previoosty  been  rested  in  another^  and  that,  as 

by  Ae  lord  to  vest  the  estate  in  him^  the 
by  the  deBone  (tf  the  tion. 


f  •-         I  M  ,  I 


iJMinin  be  tmHpoHed  far  ton* 

reus:  N.&  It  did  ait  fffms 

tfcai  if.  JSL     Ikst  be  pnqred  dw  beneit  of  clagy, 

tbm  say  wpodtl  cattaH 
uic  SMBW  wtptctMy  lonbtt* 
sad  was     WMmUrUmj,    The  Court  of  B.IL 
toe  snraMKr  tnes     aeiiit  hik  so  uere  woo  ooionensif^ 
dK  slat,  of  5     tbe  party  was  cotHled  to  be  adaut* 
e.9L   %  lite  slat,  it  WW  c»-     tod. 
•cM»  Ai*  wb    ■ffiaJiBi   obooU         (a)  Sie^ats  ttm,  Cf.  Cn.  SSfk 
oafv  deidi  as  a  Mm  eimie^  (bat         (&)  AeaumT.  Sfrori^afaiioik 
dieactdidait  take  away  ^beao.         (c)  1  VoL  oa  Cop.  Mfr-y. 
it  of  dersrO  *^  ^  4G«a.  K  e.         (d)  Dtae  d.  Ewamg  r.  Evamt,  6 
11,  s.  1,  ibcT  mmj  be  tiaaaparted  lor     Bnra.  &  Cress.  684.  &  C.  8  ]>«w.  ft 
fautccBToan.  Tbeja^awatof  tbe     Ry.ani 
Ctart  of  SssoMs  w«H  that  ^ Fi-         (e)  8ect.l.  Fbot  p. S1S>  a. (g). 
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Aldiough  no  adrantage  can  be  taken  of  a  forfeitnre  for  trea- 
son until  attainder^  yet  after  attainder  it  has  relation  to  the 
treasonable  act  {a)\  and  the  law^  I  i^reheod,  is  the  same  in 
the  case  of  felony  (b).  But  as  a  felon  has  a  property  in  chattels, 
both  real  and  personal,  until  conyicti(»i,  an  assignment  of  his 
personal  property  for  a  valuable  consideration,  on  the  eve  of  his 
trial,  will  be  supported,  though  a  vohmtary  disposition  would  be 
deemed  fraudulent  (c). 

If  there  be  a  custom  to  seise  for  a  capital  crime  before  the 
conviction  is  recorded  (d),  the  forfeiture  will  be  purged  by  ac- 
quittal (e) ;  but  not,  I  apprehend,  by  the  allowance  of  clergy 
after  conviction  {/) ;  yet  when  there  is  no  such  custom,  the  for- 
feiture it  should  seem  would  be  discharged,  by  the  allowance  of 
clergy  before  attainder  (g). 


(a)  Bex  ▼•  WUla,  ubi  sup. 

{b)  Lard  CcmwaUU's  oBse,  3  Vent. 
38**9.  Con.  Dig.  Forfeitai^  (B.  6). 
Co.  Lit.  300.  b. 

(c)  Shaw  V.  Bran,  1  Stark.  3ia 
And  see  J&nes  &  Askmri,  Skin,  367- 

(d)  See  B^umtford  t.  PackingUm, 
1  Leo.  1>  where  thero  was  a  oostoai 
ibr  tlie  loid  to  seiee  en  presetttment 
of  a  oonviction  for  felony^  and  tbe 
lieir  coDTioted  in  the  Ufrtitne  of  his 
aother,  who  was  admitted  to  her 
fieebench^  was  held  to  have  forfeited 
his  estate.  See  also  2  Hawk.  P.  C. 
«.  49.  8.  7-  Lex  Cuert;.  48>  cites  OU^ 
ting*  A  Cooper,  ubi  sop. 

(e)  GUHngt  $c  Cooper,  PagimUm 
Sc  Huet,  Jory  &  Pamh^,  abi  eup. 

(/)  ^^  ^  Pa^y^  •«?•  ^  Hawk. 
P.  C.  e.  33.  s.  129. 

(g)  Jory  Sc  Pawly,  sup.  Aeoord- 
Ing  to  Lord  Hale,  the  effect  of  the 
benefit  of  deigj  is^  that  jireieBtly 
upon  the  burning  in  the  haad^  the 
party  is  to  be  vealored  to  the  pessea 
sion  of  Us  knds^  and  from  ^ence- 


forth  to  enjoy  the  profits  thereof.  3 
Hale  P.  C.  389.  And  see  5  Co.  110. 
b.  4  Bl.  Com.  374 

By  the  2d  sect,  ni^  Geo.  4.  c.  26, 
after  noticing  that  dirers  acts  of  par* 
Uamem:  had  oreated  ofifisnces  within 
the  beaefit  of  dexgy>  and  divers  others 
liad  giv«B  the  benefit  of  cleigy  where 
it  was  not  beibre  allowed^  and  that 
such  acta  had  not  expressly  declared 
that  die  punishments  thereby  aollio- 
rised  ahould  be  In  lien  of  burning  or 
maiidag,  it  was  enacted  that  tbe 
Xnnd^ment  of  offenders  oonricted  of 
^lergyMe  Monies,  should  hfffe  the 
like  effects  and  consequences  as  bnm- 
ing  in  tbe  hand. 

N*B.  The  first  sect,  of  6  dec  4. 
•c.  25,  enacts^  that  in  all  cases  in 
which  the  King  shall  extend  his  royal 
mercy  to  any  offender  cMivicted  of 
any  felony,  not  ciergyable,  and  by 
warrant  under  his  sign  muiual,  coun- 
tersigned by  one  of  his  principal  se« 
cretarios  of  state,  shall  grant  to  the 
ofliBiid^  either  a  free  pardon,  «r  a 
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Il  hm  been  aid,  tbat  oatlawry  is  also  a  cause  of  fbrfeitare  of 
(«};  hat  Chief  Baron  Gilbert  in  his  treatise  of 
Jf^,  makei  a  qmdgre  whether  a  o^yholder  forfeits  any 
m  aadgmrj,  unless  for  a  capital  crime ;  and  this  would 
to  he  a  oonect  distinction  (c). 
Waste,  eidicr  vobmtanf  or  permissive,  is  also  a  cause  of 
ofoopyliolds(<^:  Of  the  former  character  are  the 
of  puIEng  down  houses  (^),  or  cutting  down  trees^  or 


Trnma-  ▼.  Hodges,  Lilt.  Rep.  234, 
where  it  is  stated  aigo.  to  have  been 
adjudged  in  44  Elix.  that  a  copyhold 
is  not  detennined  or  forfeited  by  out- 
lawry. And  see  HetL  127.  2  Keb. 
467j  in  Jory  8c  Pawly, 

(d)  Co.  Cop.  s.  57.  Tr.  134.  Co. 
lit.  63.  a.  Ib.N.  1&2.  CUJUmSt 
MoHmeux,  4  Co.  27-  Dommingkam't 
CMC,  Ow.  n,  la  Farmer  y.  Ward, 
Noj  51.  Easiamrir.  Weeks,  1  Sallu 
186.  &  a  Lntw.  803.  AiL  Gem.  & 
FimcaU,  2  £q.  Ou  Ab.  378.  pL  9. 
Bub.  198.  Gilb.  Ten.  235.    But  it 

poniahcd  only  hj  fine, 
of  Yfiwntisier  Priwuu  2 
Wadu  on  Cop.  Appu 

It  ia  sni^MMed  that  waste  oom* 
■utted  by  a  smrenderee,  even  tf  m 
fosweuwm,  is  not  a  canse  of  forfeiture 
bat  that  the  sanenderar  would  be 
aMwusbU.  ftr  it,  it  being  done  by  a 
peiaon  who  ooonpies  by  his  pemii« 
aisn.  Vide  Mo. «.  pL  149.  1  Watk. 
•n  Cop.  101.  (n.  o.)  At  aU  events  a 
mliM  iiiirnt  ^ttihihw  of  tK^  snircn* 
deree  wonld  be  a  djgpfnsarioQ  of  the 


h  is^  sftxd  in  Lex  Onfe.  210»  that  a 
ONNwMd  is  Mt  MffMiteiEl  by  ontiawiy 
sa  a  pMMwI  «ctML  the  M  Ml  be- 
iiyymjis4ktd^ii>andyet  AatAe 
K^  ^Ittfi  ba^  die  pioila.  Aaiaee 
lLNi.9».m  Sofanl^  £Mr«r«csae. 

V.)  \*UeKiicb.dl2^  GilkTca. 
St^    IW  Ki^  T.  BsM»  Piter's 


(e)  It  would  aeem  that  a  copy- 
baUer  any  build  a  new  house  with* 
but  that  if  he  polls  it 


down  apin  after  it  is  covered  in,  it 
will  be  a  isiCeitiire.    CttU  h  Cawe, 
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digging  for  mines  of  metal,  coal,  &c.,  or  for  gravel,  clay,  &c., 
when  not  warranted  by  the  custom  (a) ;  in  short,  any  active 
offence  whereby  the  copyhold  estate  is  deteriorated :  Of  the 
latter  character  are  the  neglect  of  reparation  of  buildings  (ft), 
or  of  banks  or  mounds,  or  of  the  ordinary  rules  of  cultivation 
of  land^  whereby  the  property  may  become  useless  or  un- 
profitable (c).  And  the  right  of  the  lord  to  re-enter  upon  a 
copyhold  in  cose  of  waste,  is  the  more  favoured  in  law,  as  he 
can  get  no  more  than  the  forfeiture,  no  action  of  waste  lying 
as  between  the  lord  of  a  manor  and  his  copyhold  tenants  (d). 
There  are  also  various  other  causes  of  forfeiture  of  copyhold 


1  Roll.  Abr.  507.  Cop.  D.  pi.  6. 
Brock  y.  Bear,  1  Bulst.  50.  2  D'Anv. 
194.  Gilb.  Ten.  235,  but  see  the 
cases  referred  to,  lb.  n.  (c). 

In  Hardy  v.  Reeves,  4  Ves.  466, 
tbe  Master  of  the  Rolls  said,  ''  A 
mortgagee  of  a  copyhold  maj  pull 
down  ruinous  houses  and  build  much 
better.  The  lord  has  a  right  to  say 
that  the  tenant  should  not  let  the 
houses  fall,  and  might  seise  if  he 
did." 

Erecting  a  mill  on  a  copyhold  is 
said  to  be  a  cause  of  forfeiture.  By 
Doderidge,  Lat.  123,  in  Gray  Be 
UlUtes.  Dy.  21 1 .  b.  pi.  13.  marg. 
Contra  if  set  upon  posts.  Warff* 
case,  4  Leo.  241. 

(a)  Brock  y.  Bear,* I  Bulst.  60. 
Rastall  V.  Turner,  Cro.  Eliz.  598. 
Co.  Cop.  8.  57.  Tr.  134.  Co.  Lit. 
53.  b.    Ante,  tit.  "  Trees  6c  Mines." 

(b)  As,  for  instance,  by  suffering 
a  house  to  be  uncovered  whereby  the 
timber  becomes  rotten.  Ow.  17*  36 
Eliz.  B.  R.  Dofvningham's  case. 

(c)  Co.  Cop.  8.  57.  Tr.  134-6. 
Kitch.  113.  PaHon  &  Uibert,  Litt. 
Rep.  264.    S.  C.  Hut.  102.    S.  C. 


{Paston  8c  Mann.)  Hetl.  5.  Pod  ▼. 
Archer,  Skin.  211.  Palm.  417.  Lat. 
277-  1  Watk.  on  Cop.  332. 

It  was  said  by  Anderson  and 
Walmiley  in  Farmer  Sc  Ward,  Noy 
51,  that  n^ligent  waste  is  not  a 
cause  of  forfeiture  without  a  special 
custom.  And  see  5  Co.  13.  b,  in  the 
Countess  of  Skrewsburjfe  case.  3 
Keb.  467,  in  Jory  &  Pawly.  Bed 
▼ide  Downingham'e  case,  and  Eael* 
court  y.  fVeeki,  ubi  sup.  Co.  Lit. 
63.  a.  (n.  1.) 

Manuring  of  land  to  hop  ground, 
or  oonverting  arable  land  into  a 
pischary,  is  said  to  be  a  cause  of  fbr« 
feiture,  Paston  Sc  Uiberi,  sup.  Lex 
Cust.  211.  1  Watk.  on  Cop.  332. 

Ploughing  meadow  land  may  be 
very  injurious  by  altering  the  eyi- 
dence  of  title,  and  is  clearly  waste. 
Dy.  37.  Co.  Lit.  53.  b.  Darcy  Lord, 
y.  Aikwilh,  Hob.  234.  Simmons  v. 
Norton,  7  Bing.  647 ;  but  that  case 
shows  that  an  act  which  is  primd 
facie  waste,  may  be  excused  if  proyed 
to  be  for  the  melioration  of  the  land. 

(d)  4  Ves.  70^7»  in  Bench  y. 
jBamptofi. 
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if  a  copyliolder  neglect  to  attend  a  coart  after 
(m),  (bqt  it  would  seem  that  the  summons 
he  pcraonal,  and  dial  a  general  summons  at  the  diurch  is 
not  sollicient)  (&),  or  should  reluse  to  be  sworn  of  the  homage, 
or  bein^  nrom  diould  rdose  to  present  the  articles  according 
to  his  oath  (c) ;  or  if  a  copyholder  disdaimeth  his  lord  (d) ;  or 
jnHaat  to  pay  the  fine,  when  certain  or  reasonable  {e),  or  the 
cortomaiy  teat,  when  dewMmded{f) ;   or  wiffklljf  withholds 


(•)O^C^s.57.Tr.131.  Ht 
T.  W\mjluml,  3  Bukk. 
&  C.  (Arffemrf  T.  Pkksiafe),    1 
lULBcp.4a9L  I«zllui.86.   But 

«r  tlie  fear 
Col  Cop. 

ft.57.Tr.ISl.  Kitdi.244  INew 
Abr.489L 

(i)  Tntfwer  r.  CrmmtB,   Ciol 

SBs^ass.  aasLcowio?.  s.c. 

4  Gow  97.  Co^  EaL  988.  Sir  Ckr. 
HmamTs  CKst,  [or  Fmrrrr  &  Wood- 
kmntji  cited  in  Crisp  t.  l^jfter^  Cro. 
BSl  805;  Mo.  S50;  Noj  58; 
dltd  ako  3  Leou  169,  in  Tnerwer 
h  CrmmtU.  I  RoU.  Afar.  507-  1 
Kev  Afar.  483.  S  D'Aar.  193.  pL 
7>a  Be$M«T.  Jinu^  3  BQbt.88. 
&  C  {SmtikuU  T.  ilih»r)«  1  BoD. 
Kep.  3S8L  Godbw  l-fi.  ca.  178.  (dtes 
liOid  JDMcreV  &  HmHaim't  case). 
QKIbw  f^.  Si9.  Ante,  p.  431 ;  bat 
see  Sir  J^im  Bnmmd^t  taat,  1  Leo. 
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(c)  Gb.Oi^s.57.  Tr.  132.  Oilb. 
Teiu»l.  Dj.Sll.b.pl.31.  SomtJ^ 
wcff  ft  rA«ritai>  chad  in  TffvenMr 
ft  CVwfocO;  3  Leo.  109.  CrupeT. 
Fryer,  Mo.  3S0.  1  RoIL  Afar.  506L 
(C)  pL  1. 

(il)  Co.  Cop.  0.  57.  Tr.  132. 
Kitdi.24S. 


(e)  Ca  Cop.  8.  87-  Tr. 
FM  &  Rogers,  2  D'Anv.  191-4. 
S.  C.  6  Vin.  Cop.  (P.  c.)  pi.  1. 
2Vottery.B&iir,2Mod.229.  Wkeeltr 
▼•  Hommr,  T.  Raym.  41.  JUtH  ▼. 
Ahrakam,  2  Boht.  32.  Fanskaw  & 
BoMf«  Stj.  387.  iSaMTi  case,  dted 
in  Habard  &  Hammond,  4  Co.  27-8. 
Jademtm  t.  Hoddesdom,  Cro.  Elis. 
361.  Ante«  p.  419. 

(/)  Co,  Cop.  8.  67.  Tr.  133-4. 
Bnt  it  nrast  be  a  wilfiil  refiual. 
Bamet  t.  Corke,  3  Ler.  308.  9VU- 
Btmu^s  cMae,  died  Lat.  122^  in  Grey 
&  UBues,  whidi  seems  to  be  the 
same  case  as  dted  in  Oodb.  143,  and 
there  called  Winier's  case;  1  New 
Abr.  483-4  Beamskam  &  Smdkeoie, 
dted  in  Frmmces's  cue,  8  Co.  92.  a. 
Crisp  T.  Fryer,  Cro.  £Iiz.  505.  And 
therefore  the  demand,  bodi  for  rent 
and  line,  dioold  be  of  die  person  of 
die  tenant,  Dexny  y.  Lemman,  Hob. 
135.  Trotter  ▼.  Blair,  aup.  2  D'Anr. 
192.  pi.  a  Ante,  pp.  419,  490. 

Whether  ne^%ence  lor  sereral 
years  may  amoont  to  a  wilfnl  denia], 
see  Crisp  ▼•  Fryer,  sop.  and  eoni« 
pare  irith  Beifieldy,  Adams  w  Soaik^ 
coii  9c  Adams,  snp.  Lex  Man.  86-7* 
Ginddsb.  14S.  pi.  59. 
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the  services  (a) ;  or  sues  a  replevin  upon  the  lord's  lawful 
distress  for  rent  or  services  (b) ;  or^  (as  it  has  heen  said)  shall 
inclose  where  it  was  never  inclosed  before^  or  shall  remove  or 
abate  an  ancient  inclosure  or  land  mark  (c) ;  or  shall  forge  a 
custuroary  to  the  injury  of  the  lord  {d) ;  or  if  a  copyholder  for 
life  suflfer  a  recovery  by  plaint  in  the  lord's  court  as  a  copyholder 
of  inheritance  (e)  ;  but  in  Kerhy  alias  Kirk's  case  {f\  it  was 
doubted  whether  a  recovery  by  a  copyholder  for  life  should 
operate  as  a  forfeiture^  the  lord  being  a  party  to  every  recovery 
8u£fered  in  his  court. 

It  must  be  recollected,  that  when  the  customary  heir,  or  the 


(a)  Gilb.  Ten.  229.  Bntievant  v. 
Pickstafe,  1  Roll.  Rep.  429.  S.  C. 
{Hammond  v.  fVemyhank,)  3  Bulst. 
268.  BeljUld  v.  Adams,  or  Southcott 
▼•  Adams,  ubi  sup.  And  see  Rivet 
▼.  D(m€,  2  Brownl.  279.  Noy,  135. 
Kiteh.  176.  Bat  a  copyholder  saying 
he  would  come  if  the  lord  had  a  courts 
otherwise  not,  is  not  a  wilful  refusal 
of  services,  though  the  lord  might 
aeise  quamsque.  Corke  v.  Lees  cited 
in  Lord  Salisbur^s  case,  (or  Pateson 
▼.  Danges,)  1  Keb.  287«;  and  see 
Parker  v.  Cook,  Sty.  241.  Vide  also 
Johnson's  case,  Lat.  14.  Bamham  v. 
Higgins,  Vernon  &  Huggins,  P«  26 
Eliz.  lb.  14,  123.  Grey  &  Ulisses, 
Ib.]22.  D7.2il.marg.  LexMan.87. 
Hinderance  by  sickness,  or  the  like, 
is  no  forfeitttre.  Ante,  p.  528  a.  (a.) 

(6)  Co.  Cop.  8.  57.  Tr.  133.  Lex. 
Ctist.  210. 

(c)  Gilb.  Ten.  327-  1  Watk.  on 
Cop.  333. ;  but  see  Sir  Harry  Peachy 
V.  The  Duke  of  Somerset,  1  Stra.  454. 
PasUm  &  Uiberfs  case,  Litt.  Rep. 
264.  &  C.  Hut.  102.  S.  C.  (Paston 
&  Mann),  Hetl.  5.  Win.  8.  Or  if  a 
copyholder  deface  doal  marks.  Litt. 

VOL.  I. 


Rep.  268.  Lex.  Cust.  209.  Gilb.  Ten. 
243.  Bnt  a  bare  inclosure,  1  appre- 
hend, would  not  be  a  cause  of  for- 
feiture. See  Lex.  Cust.  210,  cites 
Hetl.  7»  8 ;  particularly  if  the  land  be 
improved  by  it,  PasUm  Sc  Utberl, 
sup. 

(jd)  Taverntr  &  Cromwelts  case, 
ubi  sup.  Dy.  322.  b.  Vide  stat.  5 
Eli£.  c.  14.  2  Geo.  2.  c.  25,  against 
forgery  of  deeds  and  writings,  post 
Appendix.  Co.  Cop.  s.  52.  Tr.  121. 
*'  If  the  steward  sheweth  a  court  roll 
to  a  copyholder  to  prove  that  his 
land  is  holden  by  copy,  and  the 
copyholder  saith  he  is  a  freeholder, 
**  and  sheweth  a  deed,  pretending 
'*  thereby  to  procure  his  land  to  be 
"  freehold,  and  teareth  in  pieces  the 
**  court  roll,  this  is  a  forfeiture  ipso 
''factor  Co.  Cop.  s.  57.  Tr.  132. 
{e)  Co.  Cop.  s.  57.  Tr.  134. 
(/)  1  Preem.  192.  S.  C.  (called 
Bird  8c  Kirke,)  ]  Mod.  199.  S.  C. 
(called  Keen  v.  Kirby,)  2  Mod.  32. 
S.  C.  (called  Bird  v.  Kirkby,)  Carter 
237. ;  and  see  Gilb.  Ten.  235.  lb.  N. 
102.  Lex.  Cust.  206.  6  Vin.  Cop. 
(I.  c.)  pi.  9.  marg. 
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mncnderre  if  oompdable  to  take  adnusaon,  neglects  to  oome 
ia  and  be  admitied,  the  lord  can  ooly  seise  quamsqtie,  except 
bj  spedal  custom ;  and  diat  even  a  costom  far  a  cop jlidd  to 
be  fcrfeited  tat  non-iqipeanuioe  after  three  procJamations,  shall 
not  extend  to  a  person  beyond  sea^  cv  being  under  any  dis- 
afaiEtr,  as  in&ncy  or  ooYertore ;  and  also  that  infiints  and 
icBiewsofeit  and  Innatics  are  espedally  protected  against  for- 
Ceitnre  tat  non-admittance,  or  far  n^j^ect  or  refiisal  to  pay  a 
£ne,  by  the  stat.  of  1  Wnu  4.  a  65(«). 

A  forfeiture  6f  oc^yholds  does  not  extend  beyond  the  estate 
or  interest  €f  the  person  offinding ;  so  that  if  a  tenant  for  file 
comnut  a  forftstme^  it  shall  not  aflbct  the  interest  of  a  remain- 
deiHDsany  wfa^hor  vested  or  eomtmgemty  or  6f  the  reversioner, 
unless  perhaps  by  qiecial  custom  (&)• 

Agun,  the  for^ture  ^  one  of  several  jcHnt-tenants  vrill  ex- 
tend to  lus  own  part  only  (c). 

And  the  forfeiture  fjf  one  oopyhoM  toiement  \b  not  a  cause  of 
forfiature  ^  any  other  held  under  the  same  copy,  but  which 
was  originally  held  sqparatdy,  for  they  continue  distinct  copy- 
holds (iQ- 


(«)  if  aif  ,  pp.  so,  30,  3M,  ass. 
AirfMCaplrv*MM,HiL7Jae.C  a 
cited  Snpfk  to  C«L  Cop.  s.  19.  Tr.  90a 
17  Vcs.  90>  ia  Beckfiw^r.  Wade. 

(6)  C«.Co|i.s.50.  Tr.]3&  Gflb. 
T^  «>^  i^fr^t  cne,  9  Co. 
107- m.  Offtcr  238L  Bmspole  it  Lomg, 
Ydr.  K  S,  C  ChK  EIi«.  879.  S.  C. 
Nor>^  Sir T. lUrm. 40L  1  RiilL 
Ahr.  56&  (G.)  pL  5.  Rmslal  t.  Twr^ 
Mr, Cro.  EliB. 59a  RtduilT.LMmh 
dted  iK  mo,  ud  seems  to  be  a  C. 
AMto/  T.  Ume^  dtcd  Noj42,  wUdi 
scans  dso  to  be  a  C.  6  Via.  Cop. 
(a  €.)  pi.  1.  &  7*  And  see  1  RolL 
Abr-  509.  F.  Amte,  pp.  359,  477,  et 

(r)  Co.  C^  s.  59.  Tr.  1 3a  Kitch. 


109-1. 

{d)  Co.  Cop.  s.  59.  Tr.  13a  Gilbu 
Ten.  246-7.  Tarermer  ▼.  Cramwdl^ 
ttbi  sop.  Hobari  &  Hamnmmd,  4  Co. 
S7.  b.  2a  m.  DaUom  r.  Hamomd,  Cm. 
Elix.  779.  a  C.  Mo.  022.  Bat  ma 
act  of  ftcMtnie  as  to  part,  will  be  a 
Ibrfieitnie  of  tbe  whole  of  tbe  tene- 
nenta  held  under  tbe  same  oopf  • 
Tffserarr  ▼.  CromtttU,  sap.  Pascal 
▼.  Wood,  3  Keb.  641.  1  New.  Abr. 
486-7.  1  Watk.  onCop.335^;  jet 
aee  eoaira,  except  as  to  waste,  FmQer 
y.  Tory,  41  Elis.  1  RoU.  Abr.  509. 
(£).  Coatra  also  eyen  as  to  waste, 
wbere  tbefe  is  no  boildin^  Gilb.  Tea. 
247. 
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A  release  grounded  on  a  bargain  and  sale  for  a  year^  and 
a  bargain  and  sale  inrolled^  passing  only  the  interest  which 
the  releasor  or  bargainor  may  lawfully  transfer^  and  being  there- 
fore inoperative  as  to  copyholds^  will  not  create  a  forfeiture  (a), 
any  more  than  a  feoffinent  without  fivery  (b). 

It  has  been  said  that  a  feoffinent  with  letter  of  attorney  to 
make  livery,  is  a  forfeiture,  though  no  livery  be  made,  but  that 
without  such  letter  of  attorney  it  would  not  be  a  forfeiture,  as 
it  would  be  in  the  breast  of  the  copyholder  whether  he  would 
perfect  it  or  not  (c).  But  I  apprehend  that  even  with  such  a 
letter  of  attorney,  it  is  no  forfeiture  till  fivery  be  actually 
made  (d). 

As  a  surrender  is  in  its  nature  similar  to  a  release  or  bargain 
and  sale  (e),  so  if  a  copyholder  for  life  surrender  to  the  use  of 
another  in  fee,  it  will  not  be  a  forfeiture  of  his  interest  (/*). 

It  should  seem  that  a  forfeiture  can  only  arise  by  the  act  of 
the  tenant,  and  that  if  therefore  a  disseisor,  or  a  surrenderee 
before  admittance  {g),  or  a  cestuy  que  trust  (A),  or  a  guardian, 
or  a  stranger  without  assent  of  the  copyholder,  (or  even  with 
the  assent  of  the  copyholder  if  a  feme  covert,)  commit  waste, 
it  is  no  forfeiture  (i). 

But  it  follows  that  the  lord  may  take  advantage  of  an  act  of 


{a)  London*9  ease^  Godb.  269.  pi. 
374.  Oilb.  Ten.  255.  1  Watk.  on 
€op.  327-8.  Roper's  Baron  &  Feme. 
]  V<d.  82-3.  Bat  see  Co.  Cop.  a.  58. 
Tr.  135-6.    1  RoU.  Abr.  508.  Cop. 

(D.)pLll- 

(6)  3  Leo.  109,  in  Tavemer  v. 
CromweU.  1  New.  Abr.  484.  2D'Anv. 
195.  pi.  12, 13.  Lex.  Man.  95.  Godb. 
269,  ca.  374. 

(c)  1  RolL  Abr.  506.  Cop.  (D.) 
pi.  12, 13. 

{d)  Co.  Lit.  59.  a.  (n.  3.)  1  Watk. 
on  Cop.  327* 

(e)  Ante,  p.  182. 


{f)  Foxtan  &  CoUlon,  cited  4  Co. 
23.  a.  Co.  Cop.  8.  57.  Tr.  76.  Carter 
238,  in  Bird  &  Kirkby.  Oldcoi  v. 
Levell,  Mo.  753. 

(g)  Co.  Cop.  8. 59.  Tr.  138.  Roe 
d.  Jeffereyt  et  aL  y.  Hick*  ei  oL,  2 

Wils.  13.  i^ii^tf,  p.l71« 

(h)  Co.  Cop.  8.  59.  Tr.  13?.  Sir 
H.  Peachy  y.  Dnke  of  Somerset^  I 
Stra.  454.  8.  C.  Pre.  Ch.  573.  Cary 
14,15. 

(t)  Co.  Cop.  8. 59.  Tr.  137.  Kitch. 
161.  Cli/hn  &  Molineux,  4  Co.  27. 
a.  GOb.  Ten.  235-6.  4  Leo.  241.  ca. 
301. 
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forfeitiiie  by  a  trustee^  and  that  the  cestuy  que  trust  would 
ksfe  no  cqmty  ag^nst  the  lord  (a). 

And  it  would  appear  that  a  o^yholder,  even  if  a  trustee  (&), 
is  answoable  fi>r  waste  in  all  cases,  except  it  be  occasioned  by 
the  act  ct  God  (c) :  And  that  the  lord  may  take  advantage  oi 
a  fiarfntme  by  a  person  who  has  been  wrongfully  admitted,  and 
to  wham  the  rightful  tenant  released  after  the  forfeiture  (d). 

I  i^qpidiend  that  a  surrenderor,  whether  the  surrender  be  by 
way  of  sale  or  mortgage,  is,  until  the  admittance  of  the  sur- 
icndoee,  to  be  r^arded  as  a  trustee,  as  fiur  as  relates  to  the 
lord's  li^it  ci  entry  for  a  forfeiture,  either  by  attainder,  or  an 
act  of  waste,  or  otherwise  (e). 

TUs  indeed  is  no  longer  a  mere  inclination  of  opinion,  the 
comt  of  King's  Bendi  baring  very  recently  dedded  in  a  case  to 
wbidi  Ihad oocaaon  to  refer  in  the  last  chapter  (/),  and  where 


(«)  See  1  Stn.  454,  per  Lord 
Hmwdmkle  m  Sir  Hmrry  Peachy  r. 
TVeD«keorSonfr«r#.  Roe&Hickj, 
mJtk  sap.  Ante,  p.  483. 

(6)  1  Stim.  454^  Pre.  Cfa.  573,  in 
&  H.  Pmk%  t.  Duke  of  Somersei. 

(c)  Mo.  49.  pL  149.  Com.  Dig. 
Gap.  (M.  3.)  Eaok  r.  ffarik,  1  Vcs. 
4G2.  BA'sSapp.200.  Bat  m  court 
•f  c^tTvoald  rditre  i^iiiigt  «  fior- 
leitaie  bj  wiate,  eonuDitted  hj  m  ]e»- 
mtt,  wHkoot  tlie  direction  «r  pririty 
•f  tlie  oopjIraUler.  Tayiar  r.  Hooe, 
Toliu  837-a  6  ViB.Cop.  (E.d.)  pL 
SL  Co.  Lit.  63.  m.  n.  3.  wiiere  on  dU 
ing  Tmylor  &  Haof,  it  is  sud,  "  bat 
in  this  ktter  case  it  maj  be  doabted 
wbetbertbeirssteismiarfeitare.  See 
Mo.  49.*  And  see  LiiUm's  caat. 
Cut  ^  I>ff Aon  r.  GiU  9c  Pimdor, 
lb.  9a  2  Atk.  189. 

(d)  2  Wstk.  4MI  0^337.  N.106» 
Gab.  Ten. ;  bot  see  Gflb.  Ten.  248-9. 


▼.  Jackson^  1  BrownL  149. 
Lex.  Cast  217,  2ia 

{e)  It  may,  however^  be  doabtful 
whether  m  sorrenderee  by  way  of 
mortgage,  would  not  be  relieved  in 
equity  against  a  flnrfeitare  by  the 
mortgagor,  especially  if  the  act  of 
f<nfeiture  did  not  tend  to  the  disher- 
ison  of  the  lord,  and  if  it  took  place 
daring  the  period  that  the  mortgagor 
continued  in  possession  of  the  copy* 
hold  tenement,  consistently  with  the 
terms  of  the  conditional  surrendit 
accepted  by  the  lord  w  steward  of  the 
manor;  and  it  is  to  be  recollected 
that  in  PamlM  v.  Ait.  Gem.  Hazdr. 
465,  it  was  held  that  a  mortg^or  of 
freehold  property  had  a  right  to  re- 
deem against  the  Crown,  where  the 
mortgagee,  in  poesession>  had  been 
attainted. 

(/)  In  re  Lady  of  the  Manor  of 
Manrell,  Ante,  pw  482  n.  (c) 
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by  the  custom  of  the  manor  the  copyhold  lands  are  forfeited  by 
conviction  of  felony^  that  the  conviction  in  a  charge  of  felony 
against  a  copyholder  who  had  surrendered  by  way  of  mortgage^ 
was  a  cause  of  forfeiture^  for  as  a  surrenderor  is  tenant  for  all 
purposes  of  service  until  the  admittance  of  the  surrenderee^  so 
he  is  tenant  for  the  purpose  of  forfeiting ;  and  the  court  therefore 
held^  in  that  case^  that  a  peremptory  mandamus  to  the  lady  of 
the  manor  to  admit  the  surrenderee^  ought  not  to  issue. 

A  guardian  committing  waste  is  not  a  forfeiture  of  the  copy- 
hold, but  he  shall  forfeit  the  wardship  («). 

As  a  general  principle  neither  a  feme  covert  of  herself  without 
the  assent  of  her  husband,  nor  an  infant  under  the  age  of  four* 
teen^  (being  till  then  in  ward,)  nor  a  person  nan  same  memoriie, 
an  ideot  or  lunatic,  can  forfeit  a  copyhold  (b). 

But  if  a  feme  covert  be  attainted  of  treason  or  felony  (c),  or 
commit  waste,  with  the  consent  of  her  husband  (d),  her  copyhold 
would  be  forfeited. 

And  an  infant  above  14  years  of  age  committing  treason  or 
felony,  or  voluntary  waste,  or  other  act  to  the  disherison  of  the 
lord,  or  wilfully  refusing  his  services,  shall  forfeit  his  copyhold  (e) ; 
though  for  permissive  waste,  or  replevying  against  the  lord, 
or  for  leasing  contrary  to  the  custom,  or  the  like,  he  shall  not 
be  liable  to  forfeiture  (^f). 


(a)  Co.  Cop.  B.  69.  Tr.  137.  ^nie, 
p.  472. 

(b)  Co.  Cop.  8.  59.  Tr.  136-7. 
And  see  Gilb.  Ten.  293-4.  1  Str. 
451-4.  No  forfeiture  can  be  incurred 
by  infants,  fenaes  covert,  or  lunatics, 
for  refusing  to  be  admitted,  or  to  pay 
tbe  lord's  fine,  1.  Wm.  4.  c.  65.  s.  9. 
Ante,  p.  355. 

(c)  4  BL  Com.  29.  2  Watk.  on 
Cop.  338 ;  cites  also  1  Hawk.  P.  C. 
e*  1.8. 11. 

id)  Co,  Cop.  8.  69.   Tr.  137- 
(«)  lb.  1  Watk.  on  Cop.  337-8. 
8  Co.  44.  b. 


(/)  Co.  Cop.  8.  59.  Tr.  137-  Ash- 
Jeld  y.  Ashjield,  Noy  92.  S.  C.  Lat. 
199.  S.  C.  Godb.  364.  S.  C.  W.  Jo. 
157*  But  if  the  infant  accept  rent 
after  full  age,  and  so  confirms  a  lease, 
it  should  seem  that  the  forfeiture  will 
bind  him.  See  Ashjteld  v.  Askfield, 
sup.  Gilb.  Ten.  293,  where  the 
learned  Chief  Baron  says, ''  It  seems, 
the  lord  may  enter  for  the  forfeiture 
during  the  nonage,  and  need  not  stay 
to  see  whether  the  in&nt  will  accept 
the  rent  or  no,  for  the  particular  pre- 
judice done  to  the  lord;  and  if  he 
should  stay  his  acceptance  of  services 
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The  act  of  the  husband  will  be  a  forfeiture  of  the  wife's 
ec^yhold  only  during  the  coverture  (a),  with  the  exception,  as 
it  should  seem,  of  a  lease  for  years  without  license  (A),  or  waste, 
or  other  act  which  tends  to  disherison,  or  refusing  the  services 
due  to  the  lord  (c). 

If  a  lessee  for  years  by  license,  make  a  feoffincnt,  or  cut  down 
timber,  or  do  any  act  which  would  be  a  forfeiture,  if  done  by 
the  copyhcdder,  this  will  forfeit  only  the  estate  of  the  lessee,  and 
not  the  estate  of  the  copyholder  (d). 

It  seems  to  be  settled  that  upon  entry  for  a  forfeiture  the 
lord  shall  have  the  emblements,  as  against  the  copyholder,  but 
not  as  against  his  lessee  (e),  for  the  act  of  the  lord's  tenant 
ought  not  to  prejudice  a  third  person  (jy  If,  indeed,  the  lease 


covert,  and  the  hasband  maketh  a 
lease  without  license,  in  snch  case  it 
is  no  forfeiture."  See  fVhiltingham's 
case,  8  Co.  446;  and  note  the  distine- 
tion  between  an  entry  for  a  fbrfeitnre, 
and  an  entry  by  force  of  a  mere  ouo- 
dition,  with  reference  to  the  act  of 
the  husband  of  a  feme  copyholder. 

(c)  Saveme  &  Smiih,  sup.  Clifton 
&  MoUneux,  4  Co.  27-  Hedd  ▼.  CAo- 
i^m»r,Cro.  Eliz.149.  Com.  Dig.  Cop. 
(M.  3.)  2  D'Anv.  19a  pi.  3,  6.  1 
New.Abr.  448.  pi.  9.  Roper's  Baron 
&  Feme.  1  Vol.  p.  82,  &c 

(d)  Kitch.  246.  Cagew.  Dod,  Sty. 
2a3-4.  White  &  Hunt,  cited  6  Vin. 
Cop.(S.c)pl.4.  IRoU.  Abr.500.(F> 
pi.  4.  And  see  1  Watk.  on  Cop.  336. 

(0  Oland  y.  Burdmick,  Cro.  Elis. 
460.  The  case  is  differently  given  in  5 
Co.  1 1 6.a,  but  see  1  Roll.  Abr.  Emblem. 
(A.)  727.  pi.  10.  Ante,  p.  95.  n.(c). 

(/)  2  Bl.  Com.  123-4.  As  to  the 
right  to  emblements,  as  between  the 
lessee  of  a  tenant  for  life,  and  the  re- 
mainder-man, vide  Kmv€i*s  case,  5 
Co.  85.  a. 


firam  the  in&nt  in  the  mean  time,  it 
would  be  a  cfispensation  for  the  for- 
feitnre.  But  then  the  infimt  at  his 
foil  age,  by  disagreeing  to  the  lease, 
nay  avoid  the  forfeiture."  It  would, 
liowevcr,  appear  very  doubtful  whe- 
ther the  lord  would  be  justified  in 
entming  as  fbr  a  forfeiture  in  such  a 
casew  See  Zomck  d.  Aidfoi  &  HaUet 
V.  Partfms,  3  Burr.  1794.  Gilb.  Ten. 
293^.  lb.  N.  144. 

(a)  Saveme  v.  Smith,  Cro.  Car.  7- 
&  C.  Pftlm.  383.  &  C.  2  RoU.  Rep. 
344,  361, 372. 1  RoU.  Abr.  509.  (F.) 
pL  5.  Godb.  344-5.  ca.  43a  6  Vin. 
Cop.  (S.  c.)  pL  5.  2  D'Anv.  198. 
And  see  Staundf.  P.  C.  187-  b,  cited 
I  Watk.  on  Cop.  339. 

(b)  In  the  above  case  cited  from 
Oodb.,  Dodderidge,  J.,  took  this  dif- 
ference, *'  Where  ^Jeme  sole  is  a  co- 
pyholder, and  she  takes  a.  husband, 
who  makes  a  lease  for  years  without 
license,  the  same  is  a  forfeiture,  be- 
cause it  is  her  folly  to  take  such  a 
husband  as  will  forfeit  her  land.  But 
where  a  copyhold  is  granted  to  tijeme 
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itself  be  the  cause  of  forfeiture^  it  probably  would  "be  otherwise, 
as  the  lessee  might  then  be  regarded  as  particeps  criminis  (a). 
The  necessity  of  a  presentment  of  the  act  by  which  a  copy- 
hold estate  has  become  forfeited  to  the  lord,  is  a  point  upon 
which  the  books  are  as  little  agreed,  as  on  the  necessity  of  a 
presentment  of  every  surrender  of  copyhold  lands  (Jbi) 

Sir  Edward  Coke  says  (c),  ''  Of  acts  which  amount  to  a 
"  forfeiture,  some  are  forfeits  eo  instante  that  they  are  com- 
mittedy  some  are  not  forfeits  till  presentment.  Offences 
which  are  apparent  and  notorious,  of  which  the  lord  by  com- 
mon presumption  cannot  chuse  but  have  notice,  arie  forfeitures 
^  eo  instante  that  they  are  committed.''  And  among  these  he 
classes, — ^the  non-appearance  of  the  heir  after  three  proclama- 
tions, being  bound  to  appear  by  special  custom ;  subtraction  of 
services  after  due  warning, — ^refusing  to  be  sworn  on  the  ho- 
mage, or  to  present  the  articles  according  to  the  oath  adminis- 
tered to  the  homage — disclaiming  the  lord, — denying  to  pay 
rent  or  a  fine  certain,  on  demand,  or  a  reasonable  fine  within  a 
convenient  time  after  the  assessment, — suing  a  replevin  on  thb 
lord's  lawful  distress, — or  committing  waste  voluntary  or  per- 
missive. 

The  offences  and  causes  of  forfeiture,  of  which  by  common 
presumpti(»i  the  lord  cannot  of  himself  have  notice.  Sir  Edward 
Coke  states  {d)  to  be,— felony  or  treason  j  outlawry  or  exconh- 
munication ;  going  about  in  any  other  court  to  intitle  any  other 
lord  to  the  copyhold ;  and  alienation  by  bargain  and  sale  iur 
rolled,  or  by  feoffment  with  livery :  and  these  and  the  like,  he 
says,  ought  to  be  presented. 

Lord  Chief  Baron  Gilbert  in  noticing  the  above  distinction 
drawn  by  Sir  Edward  Coke,  says,  "  The  reason  given  by  Coke 
is  of  no  cogency,  that  because  the  lord  cannot  by  intendment 
have  notice  of  them  himself,  therefore  he  shall  take  no  advantage 
of  them  without  presentment ;  for  if  he  can  take  notice  of  them, 

(a)  Gilb,  Ten.  446.  N.  CX.  (J)  Co.  Cop.  s.  58.  Tr.  135  ;  but 

{h)  Ante,  p.  280,  et  seq.  see  Benison  v.  Strode,  port.  p.  537- 

(c)  Co.  Cop.  8.57'  Tr.  131. 
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pmentment  is  not  that  which  gives 
coe^ks  cclykts  his  Imir  what  he  hath  a  title  to?  But, 
hcwocr,  k  s  aSt  to  get  such  dui^  presented ;  and  if  there 
hr  a  canaoDc  fiv  it,  it  BBst  be  parsned."  (ar) 

llr,  WkdUm  lapoD  tius  q«.itinn  dins  egresses  himself  (b), 
«^  In  rwrT  caaci  the  kxd  mar  enter  innnediatdy  into  the  lands 

m  «  V 

^  njchwii  the  iEUqieution  of  a  presentment  o(  the  forfeiture ; 
-^  Bi  ochcR  a  r^nhr  pRaendnent  is  previously  requisite,  or,  at 
^  kast,  aiTiinlii  H^Ikr  the  oAnee  whidi  is  the  cause  of 
*  fixfeuuie  k^  in  its  war  natme,  apparent  and  notorious,  and 
W  comnun  pRsannlian  die  kird  cannot  avoid  no- 

be  necessary,  as  a  presentment  b 


*"  If  a  penco,  thcrefiire,  he  atiantcd  of  treason  or  felony,  the 
*^  fcwd  mar  aabe  nithnnt  any  presentment  1^  the  homage ; 
'^  wmat  the  iiiiimhmbi  of  the  oifenoe  is  ascertained  and  made 
^  of  pdbSkxtT  by  hss  coonciion  in  a  court  of  law.     So  if  the 

*  infciime  he  in  consequence  of  any  net  or  reAisal  in  the  pre- 
*^  aenoe  of  the  kwd^  as  m  open  court,  no  presentment  can  be 
"*  nnasale;  as  the  end  of  presentment  is  already  answered. 
^  TImb  if  proclamation  he  made  tar  an  heir  to  claim,  and  no 

*  daaai  be  made :  if  a  copyholder  be  personally  warned  to  do 
**  suit  at  a  pavtkahr  court,  and  he  does  it  not ;  or  if  he  appear 
**"  in  coait  and  openly  and  afasohitdy  refuse  to  be  sworn  on  the 
**  hoBsage^  auumdi^g  to  die  cnstnm,  or  the  like,  a  presentmoAt 
"  mnst  he  cndenllT  negatory. 

**  Bat  when  the  cause  of  farfiature  is  sudi  that  by  common 
•^  presumption  the  kNrd  cannot  have  notice,  a  presentment 
**  should  be  made  to  apprise  and  inform  him  of  it :  howevo*,  it 
^  does  not  ^HKar  that,  eren  in  this  case,  it  is  any  ways  of  ne- 
^  ccssitT.  A  presentment  is,  as  we  have  sem,  only  the  mean 
^  of  informatiQn  as  to  the  lord :  if  the  drcumstance  be  already 
^  known  to  him,  any  further  mean  of  instruction  must  be  need- 
^  less.  If  he,  th»^)re,  is  aware  of  the  event  of  whidi  a  for- 
**  feiture  would  be  the  a»sequence,  he  may  avail  himself  of  it 

(<t)  Tm.  24&  (6)  1  Vol.  on  Cop.  34tf. 
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without  a  presentment.     Still,  howeTer,  it  is  prudent  and  ad*- 

visable  to  present  such  event  in  open  court,  that  the  matter 

may  be  apparent  to  others ;  and  for  the  satisfaction  of  the 
"  remaining  tenants,  as  well  as  a  sanction  to  the  lord.*" 

I  would  submit  that  no  presentment  can  be  requisite,  in  any 
case,  in  order  to  enable  the  lord  to  take  advantage  of  a  for- 
fdture,  but  that  the  several  acts  which  I  have  enumerated  are 
forfdtures  of  the  copyholder's  interest,  ipso  Jacto,  entitling  the 
lord,  if  he  please,  to  enter  for  the  offence,  m  a  determination 
^  his  will. 

In  East  V.  Harding  (a)  where  the  estate  was  forfeited  by 
the  grant  of  a  lease,  not  warranted  by  the  custom,  the  court 
ruled  that  the  presentment  was  not  of  necessity,  and  that  the 
lord  might  take  advantage  of  it  before  the  presentment. 

And  one  of  the  resolutions  of  the  Court  of  B.  R.,  in  Mi^ax 
V.  Baker  (Ji)  was,  that  if  a  copyholder  commit  a  forfeiture,  the 
lord  may  grant  the  copyhold  estate  to  another  before  any  seis- 
ure,  "  for  it  is  a  determination  of  the  will,  and  the  estate  is 
immediately  in  the  lord  as  in  his  reversion.'* 

Again  in  Benison  (or  Benson)  v.  Strode  (c),  it  was  express- 
ly held,  that  by  the  attainder  the  copyhold  estate  for  life  was 
absolutely  determined,  and  that  no  presentment  was  necessary, 
for  that  the  presentment  was  only  for  the  instruction  of  the 
lord,  and  that  he  might  enter  before  any  presentment. 

But  where  the  cause  of  forfeiture  is  not  by  any  act  in  court, 
so  that  the  lord  cannot  be  presumed  to  have  notice  of  it,  it  is 
certainly  the  duty  of  the  homage,  if  apprised  of  the  offence,  to 
present  it  for  the  information  and  instruction  of  the  lord. 

And  although  it  should  seem  that  when  the  plaintiff  makes 
title  in  the  lessor  as  lord  of  a  manor,  who  has  right  by  forfeiture 
of  a  copyhold,  neither  a  presentment  of  the  forfeiture,  nor  a 
seisure  by  the  lord,  need  be  proved  {d) ;  yet  it  is  essential  to 

(a)  Cro.  Eliz.  499.  150.  S.  C.  PoUexf.  615.  S.  C  Skin. 

(b)  1  Lev.  26.    And  see  3  Salk.     8,  29. 

100.  (<0  P«r  Tracyy  Peieri  d.  Bishop 

(c)  T.  Jone«,  190.     &  C.  2  She      mnlon  v.  MiUs,  Swrnj  1707,  BuU. 
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establish  the  fiict  of  forfeiture  by  the  clearest  possible  evi- 
dence (a). 


Q^  the  Persons  who  may  take  advantage  of  Forfeitures. 

If  a  tenant  for  life  commit  a  forfeiture^  the  lord  shall  take 
advantage  of  it^  and  not  the  remainder-man  (V),  unless,  indeed, 
the  estate  of  the  remainder-man  fall  into  possession  on  the  for- 
feiture happening,  as  if  the  limitation  be  to  ^.  for  life,  and  af- 
ter the  death,  forfeiture  or  other  determination  of  the  estate 
of  A.  to  £.,  and  A*  commit  a  forfeiture,  then  the  estate  of  B. 
would  take  effect  in  possession  (e)  ;  but  I  have  already  observ- 
ed, that  this  can  only  happen  by  the  lord's  consenting  to  ac- 
cept a  surrender  so  framed  as  to  be  a  dispensation  of  his  right 
of  entry  for  a  forfeiture,  in  favour  of  the  remainder-man. 

And  it  has  been  determined,  that  if  the  tenant  for  life  com- 
mit waste,  the  lord  may  enter,  even  if  there  be  a  grant  in  re- 
mainder expectant  on  the  death  or  forfeiture  of  such  tenant 
for  life  (rf). 


N.  P.  107.  Riinn.  on  Ejectm.  392. 
Ballantine's  Ed.  Ante^  p.  355.  And 
fiee  Milfaxv, Baker yv\A  sup.  Sed  vide 
Lord  SaUsbury's  caae,  1  Keb.  287- 
1  Lev.  63.  12  Vin.  Abr.  105.  And 
note,  that  some  act  is  necessary  on 
the  part  of  the  lord  to  revest  the 
estate  in  him.  Doe  &  Evans,  ubi 
sup. 

Mn  Watkins  in  his  2d  Ed.  on 
Cop.  (Vol.  1 .  p.  347.  n.  t.)  has  raised 
a  question,  whether  if  the  lord  need 
not  prove  seisure,  a  suit  to  set  out 
bohndaries  may  not  be  often  dis- 
pensed with,  by  bringing  ejectment, 
and  on  a  writ  of  execution  being 
a^yarded,  the  sheriff  to  summon  a 
jury  to  ascertain  the  property,  as  on 
a  fieri  facias. 

(a)  Uanden  y.  JIanden,  1  Bulst. 


190. 

(b)  Margaret  Podget't  case,  9  Ca 
107.  a.  1  Sannd.  151.  1  RoU.  Abr. 
509.  Cop.  (G.)  Head  t.  Tyler,  H<dt 
161.  S.  C.  12  Mod.  123.  Keen  v. 
Kirby,  2  Mod.  32.  S.  C.  {Bird  & 
Kirke),  1  Mod.  199.  S.  C.  {Bird  & 
Kirkby),  Carter  237-  SmarOe  r. 
Penkalhw,  2  Lord  Raym.  lOOa 
S.  C.  1  Salic  189.  S.C.6Mod.67. 
Curtiee  &  Ca//e/,2  Leo.  72.  1  N.  R. 
322^,  in  Bromfield  &  Cromder. 
Gilb.  Ten.  244^. 

(c)  BenesoH  (or  Benson)  y.  Sirode, 
Skin.  8,  29.  S.  C.  PoUezf.  619.  a 
C.  T.  Jones,  189.  S.  C.  2  Sho.  150. 
S.  C.  (Strode  v.  Denmsan),  3  Ley.94 

(d)  Doe  d.  Folkes  &  the  Dean  and 
Chapter  of  Exeter  v.  Clements,  2 
Man.  &  Selw.  68.    In  this  case  the 
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The  lord  pro  tempore,  whether  in  fee,  or  for  fife,  or  years 
only  (a),  may  take  advantage  of  a  forfeiture. 

And  80  may  die  feoffee  of  a  single  copyhold,  notwithstand- 
ing the  severance ;  or  even  his  lessee  (b). 

The  legal  estate  not  being  in  the  lord  at  the  time  of  admit- 
tance, has  been  held  not  to  be  an  objection  to  the  lord's  recover- 
ing in  ejectment  for  a  forfeiture  by  the  widow  holding  by  the  ' 
custom  of  freebench,  as  neither  tiie  party  admitted,  nor  any 
person  clmming  through  him,  can  dispute  the  lord's  title  (c). 

But  as  copyholds  are  within  the  statutes  of  limitation,  it 
would  seem  that  the  lord  cannot  enter  for  a  forfeiture  after 
twenty  years  {d). 

In  case  of  a  forfeiture  in  the  lifetime  of  the  tenant  for  life,  it 
has  been  said,  that  the  lord  in  remainder  may  take  advantage 
of  it  when  his  estate  comes  into  possession,  (even  if  the  tenant 
for  life  had  aliened  to  another,)  as  he  had  an  interest  in  the 
manor  at  the  time  of  the  forfeiture  {e) :  and  as  the  acts  of  a 
tenant  for  life,  whether  he  be  the  lord  or  copyholder,  ought 
not  to  prejudice  the  remainder-man,  this  would  appear  to  be 
reasonable  when  the  act  of  forfeiture  destroys  the  estate,  as 


Court  of  K.  B.J  in  confirming  the 
▼erdict  at  the  trial  before  Mr.  B. 
Graham  at  the  assizes  for  Devon, 
said  J  that  waste  was  an  injury  to  the 
lord  for  which  ejectment  would  lie 
at  his  suit ;  for  if  it  were  otherwise, 
the  tenant  for  life  and  remainder- 
man>  by  coznbining  together>  might 
strip  the  inheritance  of  all  the  tim- 
ber. 

{a)  Meeres  &  Ridout,  Godb.  175. 
1  Roll.  Abr.  858.  pi.  13.  lb.  509. 
Cop.  (G.)  pi.  2.  Com.  Dig.  Cop.  (M. 
6.)  6  Vin.  Cop.  (T.  c.)  pi.  2,  cites 
East  &  Harding,  Cro.  Eliz.  498; 
(S.  C.  Mo.  392.  S.  C.  Ow.  63,)  and 
Rotvles  &  Mason,  Tr.  10.  Jac.  ubi 
sup.  1  New  Abr.  488.  (8.)  2  D'Anv, 


198-9. 

(b)  East  y.  Harding,  sup.  Cro. 
Car.  234,  in  Mathews  v.  Whetton. 
1  Freem.  192,  in  Kerby  or  Kirk's 
case.  In  the  above  case  of  East  & 
Harding,  (see  Ow.  63,)  Popham  said, 
*  the  feoffee  or  lessee  shall  have  ad- 
vantage of  all  forfeiture  belonging  to 
land,  as  in  case  of  feoffment  and  the 

•like,  but  on  the  contrary  for  not  do- 
ing of  fealty.'  Ante,  pp.  12  to  18. 

(c)  Doe  d.  Sir  £.  Nepean  v.  Bud» 
den,  5  Barn.  &  Aid.  626.  1  Dow.  & 
Ry.243. 

(d)  Doe  d.  Tarrant  v.  Hellier,  3 
T.  R.  172. 

(c)  Co.  Cop.  s.  60.  Tr.  139.  GUb. 
Ten.  334. 
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where  a  copyholder  executes  a  feofl^ent  with  fivery  (a) ;  yet 
the  law  is  otherwise,  I  apprehend,  when  the  act  is  not  a  di«« 
herison,  but  a  forfeiture  at  the  election  of  the  lord,  as  in  the 
case  of  waste,  or  of  a  lease  without  license  (h). 

And  the  rule  that  no  lord  can  take  advantage  of  an  absolute 
forfeiture  but  he  who  is  lord  at  the  time  of  the  forfeiture 
incurred,  except  when  the  act  tends  to  a  disherison,  was 
adopted  by  Mr.  J.  BuUer  at  the  end  of  his  judgment  in  the 
above  case  oiDoe  &'  HelUer;  and  in  the  judgment  given  by  the 
Court  of  King's  Bendi  in  the  recent  case  of  Doe  &  Trueman  (c). 

In  the  latter  case  the  court  decided  that  a  devisee  of  a  manor 
has  a  right  to  the  benefit  of  the  proceedings  commenced  by  his 
testator,  laying  the  foundation  of  a  seisure  quousque  on  default 
of  the  heir  of  a  copyholder  coming  in  to  be  admitted ;  which 
seems  to  be  a  very  correct  distinction  between  a  title  of  entry 
for  compelling  the  heir  to  take  admission,  and  a  mere  naked 
right  of  entry  for  a  forfeiture,  such  a  right  clearly  not  being 
devisable.  And  Mr.  /.  Bayley,  in  delivering  the  judgment  of 
the  Court  on  that  point  (d),  said,  ''  If  this  were  the  case  of  a 
*'  forfeiture,  we  should  be  of  opinion  that  the  succeeding  lord 
*'  could  not  avail  himself  of  it." 

The  same  distinction  between  forfeitures  at  the  election  of  the 
lord,  and  those  which  cause  a  disherison,  would  appear  to  hold 
with  respect  to  the  heir  whose  ancestor  did  not  take  advantage 
of  a  forfeiture  happening  in  his  lifetime  {e). 


{a)  See  Anon.  1  Freem.  516^  517* 
Probably  the  same  case  as  Easlcourt 
V.  fVeeks.  Vide  also  1  Barn.  &  Adolp. 
744. 

(b)  Gilb.  Ten.  249.  lb.  N.  177- 
Easicomrt  v.  Weeks,  1  Salk.  186. 
S.  0.  Lntw.  *J99.  Lady  Montague's 
euie,  Oro.  Jac.  301.  Chamberlain  ▼• 
Drake,  2  Sid.  8,  9.  Bird  &  Kirke, 
nbisnp.  Lex  Gust.  219.  Doe&HeU 
Her,  ubi  sup.  Doe  &  Trueman,  infra. 
Bat  see  CornwaUis  &  Hammond,  Lat. 
227.   S.  C.  Palm.  416,  where  a  doubt 


was  expressed  whether  a  snoeeedii^ 
lord  might  not  have  an  ejectment  on  a 
forfSriture  for  waste ;  and  which  was 
noticed  by  Mr.  J.  Bayley  in  Doe  & 
Trueman. 

(c)  1  Barn.  &  Adolp.  745. 

(jd)  See  this  case  on  another  point, 
ante,  p.  353-4. 

{e)  Vide  ComwalUs  &  Hammond, 
Palm.  416.  S.  C.  {CornwaUis  &  Hor^ 
wood),  Lat.  226.  Easicouri  v.  Weeks, 
sap.  2  Vent.  39.  1  Fieem.  516* 
1  Barn.  Sc  Adolp.  746,  in  Doe  h 
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If^  however,  the  ancestor  enter  for  the  forfeiture,  the  heir 
may  maintain  ejectment ;  and  it  should  seem  that  no  acceptance 
of  services  after  such  entry  would  purge  the  forfeiture  (a). 

And  if  the  copyholders  of  a  manor  belonging  to  a  bishoprick, 
during  the  vacancy  of  the  See,  commit  a  forfeiture  by  cutting 
timber,  as  no  laches  are  imputable  to  any  one,  the  succeeding 
bishop  may  bring  an  ejectment  {b). 

But  it  appears  that  a  grantee  or  lessee  of  a  manor  cannot 
take  advantage  even  of  an  absolute  forfeiture,  happening  prior 
to  the  grant  or  lease,  and  this  because  a  right  of  entry,  or  of 
action,  cannot  be  transferred  (c). 


ALiEN.-^-If  an  alien  purchase  copyhold  land,  (even  if  the 
purchase  be  made  in  the  name  of  a  trustee,)  he  shall  not  retain 
it,  and  it  has  been  said  that  the  lord  of  the  manor,  and  not  the 
King,  may  take  advantage  of  the  purchase  (d).  But  as  the 
incapacity  of  an  alien  to  hold  lands  within  the  King's  dominions, 
originated  in  state  policy,  so,  I  apprehend,  the  advantage  to 
be  taken  of  any  purchase  made,  either  of  freehold  or  copyhold 


Trueman.  And  see  the  pleadings  in 
Easicouri  &  Weeks,  Lex  Man.  App« 
pi.  40.  In  that  case  it  was  agreed, 
that  if  one  of  several  coparceners  die 
before  entry  for  a  forfeiture,  by  leas- 
ing without  license  or  by  committing 
waste,  no  advantage  can  afterwards 
be  taken  of  the  forfeiture.  And  the 
court  there  held  also,  that  a  forfeit- 
ure cannot  be  divided,  and  therefore 
if  coparceners  are  not  agreed,  neither 
can  enter. 

(a)  Pascal  v.  Wood,  3  Keb.  641. 
Yet  according  to  a  distinction  taken  in 
that  case,  if  the  lord  accept  heriot 
service,  it  would  be  a  dispensati<Hi  with 
a  forfeiture,  but  not  if  he  accept 
heriot  custom.    And  see  Bacon  v. 


r^iir^,  Toth.  107.    SedvideGilb. 
Ten.  248. 

(6)  Bull.  N.  P.  107.  cites  Read 
&  Allen,  as  so  adjudged  by  Comyns, 
Oxford  Circuit,  1730. 

(c)  Go.  Cop.  s.  60.  Tr.  139.  Penn 
V.  Merivall,  Ow.  63.  2  Vent.  39. 
ComwallU  &  Hammond,  ubi  sup.  6 
Vin.  Cop.  (T.  c)  pi.  7.  But  see 
cont.  per  Dyer,  4  Leo.  224.  ca.  348. 
Ante,  tit. '  Statutes,'  p.  101.  n.  (a). 

(d)  Per  Harison,  Reader  of  Lin- 
coln's Inn,  1632.  See  Dy.  302.  b. 
marg.  lb.  2.  b.  marg.  But  see  1 
Mod.  17*  Aleyn  14,  15.  See  also 
Dy.  303.  a.  pL  46.  marg.  Co.  Lit.  2 
b.  n.  4.  Vin.  Abr.  tit. ' AHen.'  (A.  8). 
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land,  by  a  peraon  not  being  a  natural  bom  subject,  is  part  of 
the  royal  prerogative,  which  could  not,  by  the  most  forced  con* 
stmction,  be  held  to  have  been  transferred  to  the  lord  of  the 
manor,  under  any  existing  or  presumed  grant  of  the  manor 
fixNn  the  crown  (/a).  And  should  the  lord  consent  to  admit  an 
alien  (6),  there  does  not  seem  to  be  any  good  reason  for  deny* 
ing  the  crown  the  right  of  exercising  this  prerogative,  at  least 
so  fiir  as  regards  the  profits  of  the  estate,  leaving  the  lord  to  get 
his  services  from  the  alien,  a  right  which  b  sanctioned  by  the 
authority  of  Lord  Coke{c)  ;  and  which  principle  was  urged  in 
Cakntis  case  (nI),  namely,  that  *'  when  an  alien  bom  pur- 
**  diaseth  any  lands^  the  King  only  shall  have  them,  though 
*  they  be  holden  of  a  subject^  in  which  case  the  subject  loseth 
^  his  sdgnioiy." 

And  if  the  purchase  be  made  in  the  name  of  a  trustee,  par- 
tknlaily  if  the  lord  were  not  privy  to  the  trust,  the  King,  I 
conorive,  would  be  entitled  to  have  the  benefit  of  the  trust,  but 
of  that  oji/y,  all  the  fruits  of  the  copyhold  tenure  being  conti- 
nued to  die  lord  of  the  manor,  from  the  legal  estate  in  the 
trastee  (^). 

It  may  be  dearable  to  put  the  reader  in  ftill  possession  of  the 
cncumstanoes  of  the  above  case  of  The  King  &  Holkmd,  as 
stated  in  the  report  in  Styles  of  the  argument  upon  the  special 


(«)  Kitdu  f.  2.  (dtbg  Stunf.  10.) 
sajs,  **  If  the  King  grant  a  knlsliip 
to  one  ia  fee,  tbe  grantee  afaall  not 
aave  bis  prerogative** 

(6)  Amu,  p.  133. 

It  waaU  hoireTer  be  a  veiy  bard 
one,  that  tbe  lord  should  lose  the 
advantages  of  the  fines  and  services 
in  respect  of  anj  copyhold  purchased 
hf  an  alien,  if  the  bud  admitted  him 
in  jgnonnoe  of  the  iao^acity.  But 
this  woold  no  doobt  be  remedied  in 
equity. 

(c)  Co.  Lit.  2  b. 


(<f)  7  Co.  25.  a.  An  alien  cannot 
take  freeholds  but  to  the  use  of  the 
King,  on  (^ce  found;  nor  can  an  alien 
stand  seised  to  an  use.  1  Leo.  47,  cs. 
61.  4  Leo.  82,  ca.  175.  And  see 
Hardr.  495,  in  the  AU.  Gen.  ▼.  Sir 
George  Sands* 

(e)  TkeKmg&Holiand,atj.20, 
40,75,84.  S.C.A11.14.  Vide  also 
IRoU.  Abr.  194.  Alien.  (A.)  &  Com. 
Dig.  Alien.  (C.  2.)  (C.  a)  Sand,  on 
Uses  &  Trusts,  289.  [4th  Ed.]  See 
as  to  an  Equitable  Escheat,  ante,  XiU 
'  Trust  Estates.' 
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verdict.  A  cq>yhold  was  surrendered  to  J.  S.  in  trust  that 
Holland,  an  alien^  should  receive  the  profits  thereof  to  his  own 
use  and  benefit;  upon  this  an  inquisition  was  taken  for  the 
King^  and  this  matter  founds  whereupon  the  copyhold  was 
seised  into  the  King's  hands^  and  upon  a  trial  concerning  the 
lands  there  was  a  special  verdict^  and  upon  the  argument  in 
the  court  of  King's  Bench,  for  and  against  the  King^s  title, 
RoUe  J.  demanded  of  Hales  (a),  who  argued  for  the  King's 
title,  how  the  King  should  be  entitled  to  the  profits  of  the  land, 
where  he  was  not  entitled  to  the  land  itself,  and  said  that 
the  Chancery  could  not  compel  one  to  execute  a  trust  for  an 
alien.  The  case  was  moved  again  (6),  the  counsel  against  the 
Crown  urging  that  the  King  could  not  be  entitled  to  copyhold 
lands  of  an  alien,  much  less  to  the  use  of  copyhold  lands.  On 
the  part  of  the  King  it  was  contended  that  an  alien  is  incapable 
of  a  trust,  and  that  an  alien  could  purchase  lands  and  a  use  at 
the  common  law,  but  could  not  retmn  them,  therefore  the  King 
should  have  them  by  hb  Prerogative.  And  RoUe  J.  said  that 
the  remedy  of-^  cestuy  que  trust  was  in  equity,  and  that  if  the 
King  had  equity  he  ought  not  to  sue  for  it  at  common  law. 
The  Court  afterwards  delivered  their  opinions  (c),  and  RoUe 
thereupon  said  '*  that  he  did  not  conceive  how  the  King  could 
^  have  copyhold  lands  that  were  in  trust  for  an  alien."  Cause 
was  ordered  to  be  shown  why  the  party  should  not  be  restored 
to  his  lands;  and  shortly  afterwards  (d),  the  court  was  moved 
for  an  amoveas  manum  to  the  Chancery,  that  the  party  might 
have  his  land  out  of  the  Kiog^s  hand.  The  Court  answered, 
'^  The  judgment  is  to  be  given  here,  if  there  be  cause,  for 
the  King,  if  not,  against  him,  and  you  opght  not  to  go  to 
the  Chancery.  All  that  we  can  say  is,  that  the  King  shall 
not  have  judgment."  (e) 

(fl)  Sty.  21.  (rf)  lb.  84. 

(6)  lb.  40.  (e)  And  see  Hardr.  436,  in  the 

(c)  lb.  76,  Duke  of  York  v.  Six  Jokn  Marsham, 
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CF  LZCEySES   TO  DEMISEr  ^.  AND    OTHER 
DISPEySATIOXS  OF  FORFEITURE. 

A  Cjpy^iiAiii«r,  ^csuc  hj  specLxI  ciBtoin  (a),  cannot  grant  a 
J5HK  ^2t  2i&  ccuyoiiiii  a'afc^^!g^lc  beyond  the  lam  of  a  year  (b), 
wn^imc  :3e  Inaene  ci  roe  krd  c£  die  maDor^  operating  as  a  db- 
:uii  wiiTL  :BtiEf  irrisir^re  wfiadfi  tbe  act  would  create;  but  a 
It  conyoiaii  lamLi  £:r  cue  year  only,  does  not  require  a 
/  :  :3e  ;iocve  restruir  i^  indeed,  a  necessary  conse- 
jc  toe  nilie,  ^xat  a  ccpybclder  cannot  convey  away 
ai5  axDSDsc  ay  any  coBmscor-^w  AmiuiuMjt,  or  do  any  act  to 
:ae  pcqoiiiire  uf  die  jsnr  s  tbcciiauiy  widess  be  b  oonsoiting 

Fin:  bv  i^^wiBt  cseom  a  cocrbcLier  mar  lease  for  three  or 
atne  yeacs.  jr  iKrs.  cr  ^cra  tnrce  years  to  three  years,  to  the 
teen  aci^rtaicy-^one  yoKs  ^^\Qr  ix  Si^  and  fixty  years  after  (J^, 
or  w  any  %;c3isr  i^aimce  petiad  of  tiaae,  willioiit  bcense  of  the 

Tbere  b  a  esstiim  he  t&ie  wsmaa  of  Siepmey  and  Haeimey 
aa  yfuiultntes^  oat  dhe  a?pyhiL«Lcis  may  grant  leases,  without 

t^  j:£d*  for  aflty  lesai  boI  nrreding  thirty-one 


Eta. 351.  r— ji  V.  lYii ■  jwm,  IK  p. 

v^.  ^"tcttMmk^  Ci%>  Cor.  2S1  Whatam^  Cm.  C^.  S33L   Tmrmer  r. 

f  MML    9   BMmL    «L  OmkitM^  Halt.  101.  &  C  Lift.  BcpL 

Ci  I  ipi   L  T.  F-wJkmmiMr.  mmmmL  SlL  & C HetL  196L  Cmm.TK^.Cmp. 

ISSL    Sad  4f  CirttMr  T.  j|rM<r«^  (K.3).G]^  Tea. -136.  X.  91. 

IBttr.SaSL.  (^  Walker  pB«am«£c«pyUd 

^7^  KilhdL  Iia.  ioL  Lb  dbtq^  t»  cu  sHke  pvtitMa  wisiksot  theknd  s 

At  WnHft.  aviv  ^  Aim  if  »r  c».  Smm,  see  nrte^  p.  106L  a.  (a). 

*  I  ibsfctir  ht>  ka  i«|i  lb iM  ImI  fcr  (e)  Kitcik.901. 

*lii^iitfiin  llaaftr'ay«g^irfa  (/)  M«c  &  pL  27- Caa.  D«.  Cip. 

«^wiA<at  ■■■iia^i.aahaiilW  (K.3). 
*^  br  ^  casiaa.  tfcal  be  aar  kt  fcr 


CH.  XIII.3  OTHER  0I8PfiMA'nON8.  545 

years  and  four  months^  in  possession,  so  tiiat  sudi  leases  be 
presented  to  the  homage,  and  entered  on  the  rolk,  at  the  first 
or  second  general  court  next  after  die  making  thereof. 

In  the  case  of  Porphyry  y.  Legingham  (a),  where  the  court 
sanctioned  a  custom  for  the  tenants  living  at  a  remote  distance^ 
to  be  excused  suit  of  court  for  twelve  months,  on  tendering  or 
paying  eightpence  to  the  lord  and  one  penny  to  the  steward^ 
Moretan  smd,  that  in  the  case  of  Grave  &  Bridget  a  custom 
that  on  payment  of  10  years  rent  the  lord  should  license  to  let 
for  99  years,  and  if  he  refused,  the  tenant  might  do  it  without 
license,  was  adjudged  good  ;  and  the  report  of  Porphyry  & 
Legingham  ooncludes  thus, ''  Jones  said  the  intent  eft  this  suit 
*'  was  only  to  destroy  a  custom  in  that  manor,  that  copyholders 
**  in  fee  may  alien  for  1000  years  without  license ;  but  the  court 
*^  held  this  custom  also  reasonable.''  (b) 

But  customs  of  the  above  nature  must  be  proved  by  very 
satisfactory  evidence  (c). 

The  terms  upon  which  the  lord's  license  for  a  copyholder 
to  demise  is  to  be  obtiuned,  must  depend  upon  the  custom  of 
each  particular  manor,  in  like  manner  as  the  fine  on  admittance ; 
but  the  license  is  usually  given  either  in  or  out  of  court,  as  a 
matter  of  course,  on  payment  of  a  certam  fixed  sum  for  each 
house  or  acre  of  land,  for  each  year  of  the  term  of  the  proposed 
lease  (d). 

The  fine  for  a  license  to  pull  down  a  house  or  other  building, 
or  for  any  act  considered  as  a  deterioration  of  the  estate,  is  of 
course  dependent  on  the  circumstances  of  each  particular  case, 
and  therefore  the  subject  of  convention  between  the  lord  and 


(a)  ^  Keb.  344.    And  see  S.  C.  void.  Mo.  8.  pi.  27*  Com.  Dig.  Cop. 

cited  Gilb.  Ten.  294.  (K.  3). 

(6)  A  tenant  at  wiU  cannot  by  any  (c)  Kensey  v.  Richardson,    Cro. 

custom  make  a  lease  for  life  by  license  EIie.  728.    WeUa  r.  Partridge  Ib« 

of  the  lord.  Godb.  1 71  •  ca.  236.  And  469.                                     * 

a  custom  that  a  lessee  for  life  may  (^)  Kitch.  166^  242. 
make  a  lease  for  the  life  of  another  is 

VOL.  I.  K  If 
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tenant  (a)»  equally  as  in  the  case  of  a  Uoense  to  demise  where 
it  could  not  be  compelled  by  the  custom  of  the  manor. 

It  frequently  happens  that  the  license  to  demise  is  applied 
for,  and  acted  upon,  without  a  due  consideration  of  the  extent 
of  the  lord's  interest  in  the  manor,  for  it  is  quite  dear,  that  the 
lord  cannot  grant  a  license  or  dispensation  for  a  longer  term  in 
the  tenancy,  than  he  has  in  the  seigniory  (b),  unless  under  a 
power  springing  from  the  fee. 

This  circumstance  renders  it  expedient  that  in  all  settlements 
of  manors,  of  which  copyholds  are  holden,  but  more  particularly 
when  the  property  has  been  ifiually  let  on  long  leases,  or  is 
likely  to  become  improveaUe  by  buildings  or  otherwise,  a  power 
should  be  inserted^  authorising  the  person  in  possession  of  the 
manor  for  the  time  being,  (however  limited  his  interest,)  to 
grant  licenses  to  demise  for  such  period  of  time,  and  under  suck 
restrictions  as  circumstances  may  seem  to  require ;  taking  the 
usual  fines,  and  conforming  in  all  respects  to  the  custom  of  the 
manor. 

A  steward  cannot  grant  a  license  to  demise  virtrnte  qfficii,  as  a 
license  is  a  voluntary,  and  not  a  mere  mmisterial  act,  but  I  appro- 
hend  that  under  a  special  authority,  the  steward  may  grant  licenses 
to  alien  by  deed,  either  in  full  court  or  out  of  court  (c) ;  and  that 
by  particular  custom,  even  without  an  express  authority,  a  li- 
cense granted  by  him  in  court  will  be  good  (d). 
.  It  would  seem  that  the  lord's  signing  the  court  book,  or  receiv- 
ing  the  fine,  or  the  like  act,  would  be  a  confirmation  of  the  license 


(a)  When  the  custom  has  settled 
the  fine  for  licenses  of  this  nature,  it 
would  seem  that  the  lord  may  be 
compelled  in  equity  to  grant  a  license. 
Mallard  V.  Agard,  cited  Toth.  107-8. 
6  Vin.  Cop.  ( Y.  e.)  pi.  3 ;  but  not 
otherwise^  see  1  Vol.  Cas.  &  Op.  177- 
Pre.  CU  572,  in  Sir  H,  Peachy  v. 
Duke  of  Somerset. 

An  agreement  to  grant  a  license^ 


fur  which  a  consideration  is  paid,  wiU, 
of  coarsci  be  enforced  in  equity. 
Hungerford  v.  Austen,  Nel.  C.  It  49. 

(b)  Pentfy.EvaHs,2BfawnL40. 
S.  C.  (PeliU  &  DebboMs),  6  Vm. 
Cop.  (I.  d.)  1  RoU.  Abr.  511.  (K.) 
Gilb.  Ten.  203,  299.  Mum/as  y. 
Baker,  I  Keb.  25. 

(c)  Ante,  p.  140. 

(d)  Kitch.  166.  Smgp  87. 
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of  the  steward  (a) ;  and  that  the  lord's  license  may  be  presumed 
from  an  act  of  the  copyholder,  coming  nnder  the  continual  view 
of  the  steward  (b). 

When  a  license  or  dispensation  is  obtained  for  creating  a 
common-law  interest^  or  other  act  operating  to  the  lord's  pre^ 
judice,  the  terms  of  such  license  or  dispensation  must  be  strictly 
pursued ;  so  in  Jackson  v.  Neal  (r),  it  was  held^  that  a  license 
to  let  for  21  years  from  Michaelmas,  would  not  authorise  a 
demise  for  that  term  from  the  Christmas  following. 

But  under  a  license  to  lease  for  any  term  not  exceeding  21 
years,  and  supposing  a  lease  to  be  granted  for  7  years,  I  appre- 
hend that  the  copyholder  might  grant  another  lease  for  li 
years. 

Suppose  a  license  to  have  been  acted  upon  to  the  full  extent 
of  it,  a  second  lease  under  it,  upon  the  surrender  of  the  first, 
would  probably  be  deemed  a  forfeiture  (d).  But  if  a  copy* 
holder  have  a  license  to  lease  for  2 1  years  from  Michaelmas, 
and  he  make  a  lease  accordingly,  and  afterwards  and  before 
Michaelmas  he  make  another  lease  for  the  same  term,  also  to 
commence  at  Michaelmas,  then,  as  the  second  lease  would  be 
void  in  point  of  interest,  I  conceive  that  it  would  not  operate 
as  a  forfeiture  (je). 

A  demise  for  a  less  term  or  interest  than  b  authorised  by 
the  license,  will  be  good  ;  therefore,  under  a  license  to  demise 
for  five  years,  a  copyholder  of  inheritance  or  for  bis  own  life,  may 
lease  for  three  years,  or  for  the  five  years,  determinable  with 
his  life  (/). 

And  in  Hall  v.  Arrowsmith  (g),  under  a  license  to  a  copy- 
holder for  life  to  let  for  three  years  if  he  so  long  lived,  a  lease 


(a)  Co.  Cop.  8.  44.  Tr.  101-2. 
Kitch.  166.  2  Watk.  on  Cop.  117. 

(6)  Doe  &  Wilson,  1 1  East  56. 

(c)  Cro.  Eli«.  394. 

(rf)  6  Vin.  Cop.  (H.  c)  pi.  1  &  2. 

(e)  Mo.  184.  ca.  329.  But  in 
tils  case  Anderson  thought  that  such 
concurrent  lease  would  be  a  forfeiture. 
Two  Just.  cont.   And  see  Oilb.  Ten. 


234. 

(f)  Worledge  v,  Benbury,  Cro. 
Jac.  436-7. 

(g)  Poph.  105.  S.  C.  (called  Had^ 
don  ▼.  Arrowsnuth,)  Cro.  Elis.  462. 
S.  C.  Ow.  73- ;  and  see  a  similar  de« 
termination  in  Worledge  r.  Benbury, 
sup.  Vide  also  Holland  v.  Fisher, 
Orl.  Bridg.  205. 
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for  three  years  without  any  Kmitalion,  was  held  good  as  a  lease 
for  three  years  determinable  with  the  life  of  the  copyholder ; 
but  it  was  said^  that  if  the  copyholder  had  had  an  estate  in  fee^ 
the  lease  would  have  been  a  forfeiture^  because  then  he  would 
have  done  more  than  he  was  licensed  to  do. 

And  in  this  case  the  court  agreed^  that  such  a  license  could 
not  be  made  to  be  void  by  a  condition  Mbsequemt,  but  that 
there  might  be  a  condition  precedent,  because  then  it  was  no 
license  until  the  condition  performed. 

As  a  license  to  demise  operates  only  as  a  dispensation  on  the 
part  of  the  lord,  it  follows  that  a  lease  by  tenant  in  taU,  with 
license  of  the  lord,  will  not  bind  the  issue  in  tail  (a). 

Although  the  lord  can  seise  as  for  a  forfeiture  if  the  tenant  should 
let  the  houses  fall  or  go  to  decay,  yet  it  would  seem  that  a 
copyholder,  even  if  he  be  a  mortgagee  only,  may  without  a 
license  pull  down  houses  that  are  in  a  ruinous  state^  and  build 
others  (i). 

A  lease  with  license,  it  must  be  recollected,  b  a  common- 
law  and  not  a  copyhold  interest,  and  may  be  assigned  without 
any  further  license  of  the  lord  (c).  And  it  is  with  refer^K^  to 
the  common  law  character  of  a  lease  of  copyholds,  that  the 
practice  has  prevailed  of  registering  building  leases  of  copyhold 
lands,  and  assignments  thereof,  under  the  act  of  7  Anne 
c.  20.  id). 

A  lease  of  copyholds  is  extendible  at  law  (^),  and  wiH  be 

'    (a)  Kitch.  p.  166  says,  **  Bat  if  the  dies,  and  his  issue  surrender  to  J.  1% 

tenant  in  tail  of  copyhold  let  for  40  and  his  heirs,  this  issue  nor  J.  & 

years  by  the  lord's  license,  and  after  cannot  enter  and  defeat  tbia  lease." 
the  lease  make  his  forfeiture  of  his         (6)  Hardy  v.  Reeves,  4  Ves.  480L 

copyhold,  and  the  lord  seises  it,  and  '    (c)  Co.  Cop.  s.  51.   Tr.  119,  120. 

grants  that  over  again  by  copy  to  the  3  Leo.  69.  ca.  166.  Johntm  r.  Smmri, 

tenant  in  tail  and  his  heirs,  or  to  J.  S.  1  Roll.  Abr.  508.  pi.  14.    2  D'Anr. 

and  his  heirs,  it  seems  there  the  issue  105.  1  Watk.  on  Cop.  301. 
•of  the  lessor,  nor  J.  S.,  nor  the  lord,         (</)  Rigge  Reg.  pp.  87»  88. 
cannot  enter  and  defeat  this  lease."         (e)  Gilb.  Ten.  N.  148-^.  tee  ooo- 


£iteh  adds,  "  The  same  law  is  if  a  tra  Picioe's  case,  1  Roll.  Abr.  88a 
copyholder  of  an  estate  tail  lets  for  (M.)  pi.  3.  Lex.  Cost.  19.  PopK. 
AO  years  by  the  lord!a  license,  and     188,  ai^ 
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good,  I  apprehend,  even  against  the  lord,  claiming  by  escheat 
or  by  an  act  of  forfeiture,  if  the  license  were  granted  by  him,  or 
by  a  former  lord  seised  in  fee  simple  of  the  manor  (a) ;  but 
such  a  lease  would  not  be  good  against  the  lord  entitled  in  re** 
munder  or  reversion  (i)* 

Forfeitures  may  also  be  dispensed  with  or  waved  in  various 
ways,  after  the  lord's  title  of  entry  and  seisure  has  accrued  (c) ; 
as  for  instance,  by  the  re-admission  of  the  copyholder  who  com-^ 
mitted  the  forfeiture  (d),  or  by  the  admittance  of  his  heir  (e)  ; 
or  even,  as  it  should  seem,  by  the  presentment  of  the  death  of 
him  who  committed  the  offence,  such  presentment  being  an  ac* 
knowledgment  of  him  as  a  tenant  (y*) ;  or  by  thcr  amercement 
of  htm  for  non-appearance  (g)  ;  or  by  the  acceptance  of  a  sur- 
render from  him  (A) ;  or  of  rent  or  services,  or  by  distraining 
for  either  (i). 


(a)  Smnnerton  ▼.  MiUer,  Hob* 
177.  Kitch.  166.  Turner  v.  Hodges, 
Hutt.  102.  S.  C.  Litt.  Rep.  233. 
8.  C.  Hetl.  126.  Gilb.  Ten.  299. 
lb.  N.  153.  Poph.  188.  It  may  be 
doubtful)  in  such  a  case^  whether  the 
lessee  would  not  be  discharged  from 
the  payment  of  any  rent. 

(6)  Ante,  p.  646^ 

(c)  In  Penn  v.  Merivall,  Ow.  63, 
it  was  held^  that  a  grant  of  the  free- 
hold before  entry  for  a  forfeiture  by 
leasing  without  license,  was  an  affirm- 
ance of  the  lease,  sed  qu.  ? 

(<0  Pagey.Sfmlh,Uo\tl6l.  Mil- 
fax  T,  Baker,  1  Lev.  26.  Clerk  v. 
^eii<im>WA,Toth.  107.  DoeScHdlier 
3  T.  R.  172. 

(e)  Muni/as  v.  Baker,  1  Keb.  26.; 

but  see  Smith  v. ,  30  Eliz.  cited 

Toth.  107.  6  Via.  Cop.  (A.  d.)  pi.  3. 

(f)  8eeDoeh.  Hellier,  3  T.  R. 
171>whNeLordlireiiyoii  expiessedhis 
opinion,  that  not  only  admissicm  of 


the  copyholder  or  his  heir,  but  any 
act  of  recognition  on  the  part  of  the 
lord,  would  preclude  him  from  taking 
advantage  of  a  forfeiture. 

(g)  1  Freem.  617-  Sir  John 
Braunch^s  case,  1  Leo.  104:  it  was 
there  held  to  be  a  dispensation^  al- 
though the  amercement  should  not  be 
estreated  or  levied. 

(A)  1  Freem.  617.  Kitch.  p.  177, 
says,  "  If  copyholder  lets  by  indent- 
"  lire,  which  is  forfeiture,  and  after 
"  surrenders  to  the  use  of  J.  S.  and 
*'  he  is  admitted  in,  the  lord  after 
**  shall  not  take  advantage  of  forfeit- 
"  ure." 

(t)  Easlamrt  v.  Weeks,  1  Salk.  186. 
1  Freem.  517.  Garrard  y.  Lister,  1 
Keb.  15.  Handen  Y.Handen,  1  Bulst. 
189.  Bacm  v.  Thurley,  Toth.  IO7. 
Gilb.  Ten.  247-8,  334-5.  Ca  Cq>. 
8.  61.  Tr.  140.  6  Yin.  Cop.  (A.  d.) 
But  see  Oodb.  47.  ca.  58.  Sec  also 
ante,  p.  541  •  n.  (a.)  a^  to  the  supposed 
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And  an  act  by  a  lord  pro  tempore,  which  amonnts  to  a  dig* 
pensation^  mtiU  bind  those  entitled  to  the  manor  in  remainder  or 
reversion,  but  not  so  as  to  give  effect  to  a  grant  of  a  common 
law  interest  (a). 

But  a  lord  by  Yi^Fong^  as  by  disseisin^  cannot  disp^ue  with  a 
forfeiture  to- bind  the  rightful  loi'd  (&)•  .      * 

Audit  is  essential  that  the  forfeiture  should  be  knowft  to  the 

m 

lord,  otherwise  the  adnuttance,  acceptance  of  rent^  or  like  act, 
will  not  operate  as  a  dispensation  (c) ;  but  the  lord  shall  be 
presumed  to  have  notice  of  failure  of  suit  of  court,  non-pay* 
ment  of  rent,  &c.  (d)^ 

A  lease  for  a  term  of  years,  without  license,  and  all  such 
other  acts  as  do  not  tend  to  the  destruction  of  the  copyhold 
interest,  sudi,  for  instance,  as  waste,  subtraction  oi  suit,  &€., 
may  clearly  be  dispensed  with  by  the  lord  pro  ten^pore,  how* 
ever  limited  his  estate  (e) ;  but  an  act  which  tends  to  the  total 
annihilation  of  the  copyhold  interest,  as  a  feoffment  with  livery, 
appears  to  preclude  any  subsequent  affirmance  of  such  interest, 
except  under  a  new  substantive  grant  {f). 

It  has  been  doubted  whether  an  attainder  of  treason  or 
felony,  b  not  also  such  a  destruction  of  the  copyhold  interest, 
as  to  preclude  an  act  of  dispensation  (jg) ;  and  the  case  of  Beni^ 


distinction  in  the  effect  of  the  lord's 
Acceptance  of  heriot  service  and  of 
^eriot  custoiB,  after  an  act  of  forfeitr 
ure. 

Aeccptance  of  rent  is  of  an  ambi- 
l^ons  nature^  Doc  &  Hellier,  3  T.  R. 

171. 

(a)  Mil/ax  v.  Buker,  1  Lev.  S6. 
8.  C.  (Mun^  ▼.  Baker),  1  Keb.26. 
And  see  Holt  161.  3  8alk.  lOQ. 
Ante,  pp.  646>  549. 

(b)  Milfax  T.  Baker,  sup. 

(c)  Mathews  v.  Wheiion,  Cro.  Car. 
234.  ManUe  v.  fVollingUm,  or  ManleU 
&  Weckinglm,  Cro.  Jac  166.  i  Roll. 
Abr.475.  <C.)  Co.  Cop.  8.^1.  Tr. 


140.  GHb.  Ten.  247-  lb.  N.  178. 
And  see  2  I^AnT.  907*  1  New.  Abr. 
489.  6Vin.Cop.(A.d.)pl.l4.  Com. 
Dig.  Cop.  (M.  a)  But  see  Wkeder's 
case,  4  Ueo.  240,  where  the  widow 
entitled  to  finpebeueb  dnruig  duate 
Tiduity,  was  admitted  bj  the  lord 
after  ii»conii.uency^  but  of  which  lie 
bad  no  notice^  and  Ihje  lord  was  held 
to  be  bound  by  the  admittance. 

(d)  hoTdQ9mpaflu'sGaa6,2YeBt 
39. 

(«)  Sup.  !!•  (a.) 

(/)  Co.  Cop.  8.  61.  Tr.  140. 

Ig)  1  Wade  op  Pop.  351. 
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ran  Y.  Strode  {a)  is  relied  upon  as  an  authority  for  this  con- 
clusion^ where  it  is  said  that  *  by  the  attainder  the  copyhold 
'  estate  for  life  is  absolutely  determined,  so  that  after  tlie  per- 
^  *  son  attainted  is  no  copyholder,  and  cannot  be  of  a  homage,  or 
^  take  a  surrender  out  of  <;ourt.'  But  *qs  the  crimes  of  treason 
and  •felony  gp  t9  the  inc^adty  only  of  the  person,  I  must 
suppose,  that  a  forfeiture  by  the  commission  of  either ,  offence, 
is  as  open  to  the  dispensation  of  the  lord,  as  any  other  act  in- 
consistent with  the  nature  of  a  copyholder!s  interest,  under  the 
original  grant  of  the  estate ;  for  we  have  seen  that  until  the  lord 
seises,  or  does  some  act  to  revest  the  estate  in  him,  the  copyhold 
interest,  even  upon  an  attainder,  is  not  divested  (&)•  This 
principle  is  consistent  with  the  rule  of  law,  that  if  a 
person  seised  of  freehold  lands  be  attainted,  he  shall  be  tenant 
in  law  to  every  precipe  until  office  is  found  for  the  king  (c). 

We  have  already  seen  that  there  is  no  relief  in  equity  against 
an  act  of  forfeiture  which  tends  to  the  disherison  of  the  lord  (d) ; 
but  when  the  forfeiture  is  not  wilful,  as  in  the  case  of  permissive 
waste  (e),  or  wiiste  by  a  stranger  (y ),  and  where  a  con>- 
pensation  <sin  be  made  to  the  lord,  as  on  non-payment  of  fines 
or  rents  {g),  or  where  there  is  a  reasonable  excuse  (k),  a  court 
of  equity  will  refieve  against  the  forfeiture. 


(a)  T.  Jones  190.  And  see  the 
Report  of  S.  C.  in  2  Sho.  152. 

<(6}  Doe  &  Evans,  5  Barn.  &  Cress. 
587.  S.  C.  8  Dow.  &  Ry.  399.  Ante, 
p.  524. 

(c)  5  Barn.  &  Cress.  587-8. «.  (c.) 
Plowd.  486;  but  see  3  Co.  10  b. 

(d)  Ante,  pp.  518,  519. 

(e)  Thomas  v.  Porter  &  Bishop  o/* 
Worcester,  1  Ch.  Ca.  95.  2  Freem. 
137*  Commin  7.  Kinsmell,  cited  Toth. 
1^,  and  6  Vin.  Cop.  (E.  d.)  pi.  3. 
Pre.  Ch.  574,  in  Sir  H.  Peachy  v. 
Duke  (^Somerset. 

(/)  Ante  p.  632.  n.  (c). 

(g)  1  Stra.  449,  453,  in  Sir  H. 


Peachy  ▼.  Duke  qfSomers^.  Marsh 
V.  Fuller,  6  Vin.  Cop.  (D.  c.)  pi.  9. 
Whistler  v.  Cage,  lb.  Lucas  v.  Pc»- 
nington,  1  NeL  C.  R.  7-  But  the 
doctriae  of  compensation  is  not  ex- 
tended to  acts  of  voluntary  waste,  ex- 
cept under  particular  circumstances. 
See  Ante.  ^.  532,  533.  1  £q.  Ca. 
Abr.  121;  post  tit.  'Aid  of  Courts 
of  Equity.' 

(A)  Cox  Y.  Higford,  1  £q.  Ca« 
Abr.  121-2.  pi.  20,  S.  C.  2  Vem. 
664.  Cudmore  v.  Raven,  or  Edmore 
V.  Craven,  cited  2  Vem.  664,  where 
relief  was  afforded  in  the  case  of  a 
Quaker's  refusal  to  do  suit  and  ser- 
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In  the  case  of  Thomas  v.  Porter  &  The  Bishop  ^  Wor- 
cester (a),  which  was  a  bill  in  Chancery  to  be  relieved  against 
a  forfeiture  for  felling  trees,  the  Court  directed  an  issue  to  try, 
whether  the  primary  intention  in  felling  the  timber  was  to  do 
waste  7  or,  (as  the  order  was  drawn  up,)  whether  the  supposed 
waste  was  wilful  or  not  ?  Upon  two  several  triak  it  was  found 
for  the  plaintiff,  and  the  decree  was,  that  the  plaintiff  should 
be  relieved,  and  the  defendant  to  deliver  possession,  and  account 
for  the  mesne  profits. 

In  another  case  (6),  where  a  forfeiture,  had  been  committed 
by  cutting  down  timber  on  one  copyhold  to  repair  the  tene- 
ments on  another,  the  Court  of  Chancery  relieved  against  the 
forfeiture,  on  payment  of  all  the  costs  both  at  law  and  in  equity* 

And  there  can  be  no  doubt  that  a  forfeiture  by  neglect  of  re- 
paration of  a  copyhold  tenement,  will  be  purged  by  the  repairs 
being  done  before  the  entry  of  the  lord  (c). 


vice ;  cited  also  in  Pre.  Ch.  574^ 
1  Stra.  449, 450.  And  see  6  Yin.  Cop. 
(D.  c.)  pi.  9. 

(a)  Ante,  p.  SSI.  And  see  Doe  d. 
Foley  V.  WiUan,  11  East  56. 

(h)  Nash  V.  Earl  of  Derhy^  2 
Vern.  637.    Pre.  Ch.  574.  1  Stra. 


450.  2  Eq.  Ca.  Abr.  121.  And  see 
Rowland  v.  Dean  of  Exom^  eited  1 
Sra.  450.  Motley  r.  Earl  of  Derby, 
dted  2  Vern.  665.  4  Ves.  705. 

(c)  Gilb.  Ten.  249.  Mo.  393,  in 
East  7.  Harding. 
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CHAP.  XIV. 

Of  the  Action  qf  Ejectment  ;  and  <tf  Plaints  in  nature  of 
Possessory  Actions  (tnd  Writs  op  Right. 


FIRST^  OF  EJECTMENT. 

It  has  long  been  established^  that  a  copyholder  may  try  his 
title  in  an  action  of  ejectment  in  the  courts  of  common  law. 

In  the  case  of  Melwich  &  Luter  (a),  the  first  point  resolved 
was,  that  the  lessee  of  a  copyhold  for  one  year  might  maintain 
ejectment^  in  as  much  as  his  term  is  warranted  by  law^  and 
that  it  is  a  speedy  course  to  recover  the  possession  of  land 
against  a  stranger. 

But  as  a  copyholder  cannot  demise  beyond  the  term  of  a 
year  without  the  license  of  the  lord,  unless  indeed  by  special 
custom,  it  has  been  doubted  whether  the  lesseeybr  years  of  a 
copyholder  could  recover  in  ejectment,  without  alleging  a 
custom,  or  showing  a  license  (t). 

The  objection  has  arisen  out  of  the  settled  rules,  that  the 
plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own 
title,  not  by  the  weakness  of  his  adversary's  (c),  and  that  it  will 
be  sufficient  for  the  defendant  in  ejectment  to  prove  a  title  out 


(a)  4  Co.  26.  a.  S.  C.  Cro.  EUz. 
102. ;  and  aee  C(K  Cop.  8.  £L  Tr. 
]  19.  Cole  r.  Wall  &  BumeU,  Cro. 
Ells.  234.  8.  C.  {Cote  v.  Walles), 
1  Leo.  988.  Spark's  ease,  Cro.  Eli«. 
676.  a  C.  (caUed  Sprak^e  case). 
Mo.  609.  Frotel  v.  Welsh,  Cro.  Jac 
403.  Anon.  Oodb.  268.  Oilb.  Ten. 
213.  Sed  vide  Stephens  r.  Elioi,  Cro. 
Elii.  4B3.  Lavghier  v.  Humphry, 
lb.  584. 

(b)  WeUs  y.  Pariridge,  Cfo.  EUm. 
460.  a.  2  Eip.  N.  P.  4«.    Erish  v. 


Rives,  Cro.  Eliz.  717*  Crampom  v. 
Freshwater,  Brownl.  133.  Gregory 
V.  Harrison,  Mo.  679.  Supp.  Co. 
Cop.  8.  20.  And  see  Ever  v.  Aston, 
Mo.  272.  S.  C.  {Ewer  v.  Astwike), 
1  Anders.  193.  Gilb.  Ten.  213.  et  seq. 
Adams  on  Ejectm.  267*  [2d  Ed.3. 
Bat  see  Rvmney  v.  Eve,  1  Leo.  100. 
Oilb.  Ten.  436.  N.  92.  Post.  pp.  554 
n«  (J.)  555,  n.  fa.) 

(c)  See  4  Borr.  2M87>  per  Lord 
MansJieU.  2  Esp.  N.  P.  455. 


554 


OF  BJfiCTMEKT. 


[part  L 


of  the  lessor  of  the  plaintiff,  though  he  have  no  titie  Imnself  (a) ; 
and,  consequently,  if  it  appear  by  the  plaintiff's  own  showing, 
that  the  lord  is  entitled  to  enter  for  a  forfeiture,  how,  it  is 
adced,  can  the  declaration  be  supported  ? 

There  is  certainly  much  dicta  for  the  supposition  that  it 
cannot  (b),  but  I  must  submit  that  it  is  quite  dear,  that  a 
copyhold  may  be  recovered  under  a  declaration  upon  a  lease 
for  years,  without  showing  a  license  or  ailing  a  custom,  and 
this  not  only  from  the  common  rule,  that  the  defendant  shall 
confess  lease,  entry,  and  ouster,  (making  the  execution  of  a 
lease  unnecessary,)  and  by  which  any  question  as  to  forfeiture 
is  avoided ;  but  that,  as  between  the  copyholder  and  a  stranger, 
the  court  would  presume  that  there  had  been  a  dispensation 
of  the  forfeiture,  unless  the  lord  had  actually  entered. 

And  in  Dawningham*s  case  (c),  it  was  expressly  resohred  by 
the  Court  of  B.  R.  that  if  a  copyholder  make  a  lease  for  years 
which  is  not  according  to  the  custom  of  the  manor,  yet  the 
lease  is  good,  so  that  the  lessee  may  maintain  an  ejectment,  for 
that  it  had  been  several  times  adjudged  in  that  court,  that 
between  the  lessor  and  lessee,  and  all  other,  except  the  lord  of 
the  manor,  such  a  lease  was  good. 

Again,  in  Goodwin  v.  Longhurst  (d),  all  the  barons  of  the 
exchequer  held,  that  the  lessee  for  years  of  a  copyholder  might 
maintain  ejectment,  for  that  it  was  a  good  lease  between  the 
parties,  and  against  all  others  but  the  lord. 


(a)  Bull.N.  P.  110. 

(6)  Ante,  p.  553*  (p.  b).  In  Petty  Y, 
Evans,  2  Brownl.  40^  it  was  held^  that 
Id  an  ejectment  by  the  lessee  of  a  copy- 
holder^ it  is  sufficient  that  the  ooant 
be  general^  without  any  mention  of 
the  license^  and  that  if  the  defendant 
plead  not  guilty,  then  the  plaintiff 
oQght  to  show  the  license  in  evi- 
dence: But  that  if  the  defendant 
plead  specially,  then  the  plaintiff 
ought  to  plead  the  license  certainly 


in  his  replication,  and  the  time  aifl 
place  when  it  was  made. 

(c)  Ow.  17>  1&  And  aee  Sireti 
▼•  FirraU,  cited  Cro.  Gar.  904  Pe- 
ter^s  case,  cited  Oodb.  386. 

{d)  Cro.  Elis.  535*  The  same 
.  was  said  in  the  case  of  HoMet  &  Bii^- 
1^,  see  Sty.  380.  Again  in  Wkeeier 
V.  Totdiom,  Hardr.  330,  it  wassaid 
that  if  a  lease  be  found  made  by  a 
guardian  or  a  copyholder,  andxalcase 
.will  maintain  the  declaration,  thoii|^ 
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But  it  is  quite  clear  that  an  ejectment  cannot  be  maintained 
by  a  copyholder^  except  under  a  lease  at  common  law  (a). 

It  is  to  be  obsenred^  that  although  the  defendant  in  ejectment 
need  not  show  a  title  in  himself^  yet  he  must  prove  a  subsisting 
title  out  of  the  lessor,  so  that  producing  an  ancient  lease  for  1000 
years  will  not  in  a  freehold  case  be  suiSdent,  unless  possession 
under  it  within  20  years  is  also  proved :  And  production  of  a 
mortgage  deed,  where  the  interest  has  not  been  paid,  and  the 
mortgagee  never  entered,  will  not  be  sufficient  to  defeat  the 
lessor,  who  clauns  under  the  mortgagor,  because  it  will  be  pre* 
Bumed  that  the  money  was  paid  at  the  day,  and,  consequentiy^ 
that  it  is  no  subsisting  title  (&)• 

And  the  rule  that  it  is  sufficient  for  the  defendant  to 
show  a  title  out  of  the  lessor,  is  to  be  received  with  ibis  qua- 
lification,  namely,  that  if  the  defendant  came  in  under  the  titie 
of  the  plaintiff,  he  would  not  be  at  Uberty  to  dispute  it  (c) ;  the 
defendant,  however,  might  show  that  such  title  had  expired  (d) ; 
but  where,  in  an  action  for  use  and  occupation,  it  was  proved 


their  leases  and  grants  are  void 
against  the  lord  and  the  infimt.  Vide 
Also  CoUins  y.  Harding,  Cro.  Ellss. 
623.  Sioper  v.  GUnm,  Mo.  539. 
Rumney  r.  Eveis  case^  1  Leo.  100. 
€ole  V.  JValles,  lb.  328.  S.  C.  {Cole 
y.  Wall  and  BumeU,)  Cro.  Eliz. 
S24.  Spark's  ouie,  €n>.  E&t.  676. 
S.  C.  (called  Sprak^s  fiOBe,)  Mo. 
5Q9.  fladdon  v.  Arratvsmiik,  Cro. 
Eliz.  462.  a.  N.  92.  Oilb.  Ten. 
Adams  on  Ejectm.  63,  65.  Roor 
joington  on  Ejectm.  226,  QBallan- 
tine's  Ed.  262.]]  But  see  Jackson  y. 
N^sfUe,  Cro.  Eli^.  395.  In  the  case 
of  Anderson  &  Heywood,  3  Leo.  22]^ 
4  Leo.  30^  it  was  holden,  that  a  copy- 
holder of  inheritance  of  a  manor  in 
the  hands  of  the  King,  and  who  was 
ousted  of  his  copyhold,  had  not  gm^ 


ed  any  estate  so  as  he  might  make  a 
lease  for  yearsj  upon  which  to  main- 
tain an  ejectment,  but  that  he  had  a 
possession  only  against  all  strangers. 
And  see  Ncdson  v.  Remington,  Clayt. 
1.    Ante,  p.  169. 

(a)  Sparks  or  Sprak^s  case,  sup. 
Cole  V.  Walks,  (or  Cole  v.  WaU  & 
BurneU,)  sup. 

ih)  Bull.  N*  P.  110,  cites  Wilson 
V.  Wiiherhy,  8  Ann.  in  Kent,  by 
HoU,  0.  J.  . 

(c)  5  T.  R.  5.  .10  East.  363.  1 
Barn.  Jk  Aid.  53.  1  Bing.  38.  5  Bam. 
&  Cress.  433;  2  PhUl.  on  Ev.  176. 
Bosc.  on  Ev.  117.  284. 

{d)  England  &  Slade,  4  T.  R. 
682.  And  see  Fermer  r.  Duplock, 
2  Bing.  10.  3  Mau.  &  Selw.  516. 
2  Stark,  633.  QPt.  4J- 
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that  the  defendant  ent«^  upon  the  premises  in  question  (a 
copyhold  tenement  of  the  manor  of  Edmonton)  under  the 
plaintiff,  and  had  paid  rent  to  him  until  he  recdved  notice  from 
the  steward  of  a  seisure  by  the  Icnrd  for  a  forfdture,  since  which 
period  the  defendant  had  paid  rent  to  the  lord.  Lord  Ellen- 
haraugh  held  that  the  defendant  could  not  controvert  the  con- 
^nuance  of  the  plaintiff's  title,  but  that  if  the  defendant,  upon 
the  premises  being  seised  by  tlie  lord,  had  disclaimed  holding 
of  the  plaintifl^  and  entered  under  the  title  of  the  lord,  the 
court  might  enquire  into  the  validity  of  the  seisuie,  and  con- 
sider who  was  legally  entitled  to  the  premises,  but  as  the 
defendant  had  not  by  any  formal  act  renounced  the  plaintiff's 
title,  the  tenancy  created  by  the  original  demise  continued  (a). 

We  have  seen  that  a  surrenderee  may  recover  in  ejectment 
upon  a  demise  laid  between  the  date  of  the  surrender  and  ad- 
mittance, and  that  it  is  sufficient  if  the  lessor  of  the  plaintiff  is 
admitted  at  any  time  before  trial  (6),  and  this  because  the  title 
of  the  surrenderee  when  admitted,  is  perfect  from  the  time  of 
the  surrender,  as  against  all  persons  but  the  lord  of  the  manor : 
this  doctrine  applies  equally  to  a  purchaser  and  mortgagee  (c). 

And  it  is  already  shown  that  the  customary  heir  may  bring 
an  ejectment  before  his  admittance,  such  admitance  being  only 
necessary  as  between  the  heir  and  the  lord  (jl)  :  it  is  not  even 
requisite  that  he  should  be  presented  to  be  the  heir  {e). 

And  under  a  reversionary  grant  to  B.  (the  nominee  of  A.  a 
copyholder  for  life),  to  hold  to  B.  for  the  term  of  his  Kfe,  im- 
mediately after  the  death,  surrender  or  forfeiture  of  A.,  the 

(a)  BaU9  ▼.  Wesinfood,  2  Camb.     pp.  1 A  360. 

11.  (c)  HoUfasi  d.  Woollams  v.  Clap^ 

(b)  Benson  ▼.  ScoU,  1  Salk.  185,     ham,  1  T.  R.  000. 

&c.,  (ante,  p.  90.  n.  (c).  Roe  d.  Jef^  (d)  Ante,  pp,  367,  378.    Roe  & 

ferey*  et  al  v.  Hicke  el  aL  2  Wils.  1 5.  Hicke,  S  Wib.  15. 

Vanghan  ii,  AMnsv,  Atkins,  6  Burr.  {e)  Rmmney  8c  Eves^  1  Leo«  J  00. 

3786-7.     Holdfast  d.  WooUams  ▼.  1  T.  R  001.     See  farther  as  to 

Clapham,  1  T.  R.  600.  Doei.  Ben^  ejectment    by  tbe   customary  heir, 

nington  v.  HaU,  16  East  206.  Ante,  post  tit. '  Eyidence.' 
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legal  title  of  B.  is  perfect  without  adaiittaiiee^  and  he  majr 
maintain  ejectment  on  the  death  of  A.  (a). 

In  the  above  case  of  Hol^ust  &  Clapham,  AMmt^t  J.  in 
delivering  the  opinion  of  the  courts  establishing  the  relation  of 
the  admittance  to  the  date  of  the  surrender,  said^  '^  If  then  the 
surrenderor  is  only  considered  in  the  light  of  a  trustee  £or  the 
surrenderee,  whatever  might  have  been  the  case  formerly^  in 
these  days  the  courts  have  considered  this  spedes  of  action 
witli  greater  liberality,  and  will  never  suflfer  a  trustee  to  set 
up  a  formal  objection  against  the  plaintiff's  recoverii^  the 
possession  of  that  property,  which  he  only  holds  in  kU  rights 
**  and  for  Ai>  benefit.** 

But  it  is  now  deemed  to  be  fuUy  settled,  that  a  person  can* 
not  recover  in  ejectment  even  against  his  own  trustee,  ^pon  an 
equitable  title  (b) ;  for  although  a  court  of  law  will  in  many 
cases  direct  a  jury  to  presume  the  surrender  of  a  term  of 
years  (c),  and  also  a  surrender  by  a  copyhdder  (d) ;  yet  the 
legal  title  will  prevail,  where  a  surrender  cannot  by  pc^bility 
under  the  circumstances  be  presumed  (e). 

And  in  the  case  of  Doe  &  Wraot  (J^,  where  the  heir  of  the 
'mortgagor  who  had  not  surrendered  to  the  use  of  his  will,  re- 
covered in  ejectmetit  against  his  devisee,  the  mortgagee  not 
having  been  admitted.  Lord  EUenboraugh,  C.  J.  said,  ''  We 
''  can  only  look  to  the  legal  estate,  and  that  is  clearly  not  in 
*'  the  devisees,  but  in  the  heir  at  law  of  the  surrenderor ;  and 
*'  if  the  devisees  have  an  equitable  interest,  they  must  daim  it 
^'  elsewhere,  and  not  in  a  eourt  of  law.  For  as  to  the  doctrine, 
''  that  the  legal  estate  cannot  be  set  up  at  law  by  a  trustee 

(a)  Roe  d.  Cosh  v.  Looeleu,  2  (c)  Bull.  N.  P.  110.  2T.R.696. 
Barn.  &  Aid.  453.  But  this  may  be  {d)  Roe  &  Lowe,  1  H.  Bl.  4.^7-9. 
goyeraed  by  custom.  lb.  1  Ves.  235,  in  Cooket  v.   Heilier. 

(b)  See  the  cases  mentioned  in  the  Ante  pp.  261,  276. 
report  of  Doe  d.  Shewen  v.  Wroot  &  (0  2  T.  R.  69a 
others,  5  East  138-9.  n.  (a),  and  Doe  (/)  Sup. 

d.  Wood  V.  Morris,  2  Taunt.  54. 
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'^  against  his  cestui  que  trust,  that  has  been  long  repudiated  ; 
**  ever  since  a  case  which  was  argued  in  the  Exchequer  chamber 
**  some  years  ago. "(a) 

Where  the  lord  brought  an  ejectment  for  a  forfeiture  against 
the  widow  of  a  copyholder,  clainung  by  the  title  of  freebendi^ 
the  court  of  B.  R.  held  that  she  could  not  dispute  the  title  of 
the  lord  by  whom  her  husband  was  admitted  (&). 

In  bringing  the  action  of  ejectment  for  recovering  the  posses- 
sion of  copyholds,  it  must  be  recollected  that  tenants  in  common 
cannot  recover  upon  a  joint  demise  (c) ;  but  that  joint-tenants 
or  coparceners  may  join  in  the  demise  {d)^  or  recover  on  the 
single  demise  of  their  respective  shares  {e). 

And  it  may  be  well  to  notice  here,  that  in  an  ejectment  by  a 
tenant  in  common  against  his  companion,  it  is  necessary  to  give 
evidence  of  an  actual  ouster  (y ),  or  to  produce  the  consent  rule 
to  confess  lease,  entry  and  ouster  (g). 

The  mere  fact  of  receiving  the  whole  rent  is  not  alone  suffi- 
cient evidence  of  ouster  (A),  but  claiming  the  whole,  and  deny- 


(a)  Lord  EUenboraugk  is  supposed 
to  have  alluded  to  the  case  of  Weak- 
ley  d.  Yea,  Bart.  r.  Rogers,  B.  R.  Tr. 
T.290eo.3«  See  N.  a.  5  East,  138* 
Adams  on  Ejectm.  33. 

(&)  Doed.  SirE.  Nepeanv^Budden, 

5  Bam.  &  Aid.  627.  S.  C.    1  Dow. 

6  Ry.  343. 

(c)  do.  Jac.  83,  166.  2  Wils. 
232.  1  Sho.  342.  2  Sir  W.  Bl.  1077- 
Bull  N.  P.  107.  But  tenante  in 
common  may  join  in  a  lease  for 
years  which,  however,  would  operate 
as  seyeral  demises.  Co.  Lit.  45.  a. 
1  Roll.  Abr.  877  B. ;  and  may  main- 
tain personal  actions,  as  trespass, 
jointly.  Lit.  Sect.  315;  or  action  of 
debt,  or  covenant  for  rent*  lb.  Sect. 
316.  Cutting  V.  Derby,  2  Sir  W.  Bl. 
1077*  Midgleyy.  Lovelace,  Carth.  288. 


Harrison  v.  Bamhy,  5  T.  R.  246. 
Powis  y.  Smith,  5  Bam.  &  Aid.  850. 

{d)  Boner  v.  Juner,  1  Lord  Raym. 
726,  in  which  HoU,  C.  J.  held,  that 
the  case  of  Milliner  y.  Robinson,  in 
]\fo.  682.  was  not  law.  And  see 
Bull  N.  P.  107. 

(e)  6  East,  181-2.  Roe  d.  Raper 
y.  Lonsdale,  12  East,  39.  12  East, 
61.  Or  on  a  demise  of  the  whole  by 
each.  Doe  &  Fenn,  3  Campb.  190. 
See  further  as  to  proceedings  in 
ejectment  to  recover  possession  of 
copyholds,  post  tit.  *  Evidkkcb.* 

(/)  Reading's  case,  Salk.  392. 

(g)  3  Burr.  1897.  Doe  d.  JFkUe 
v.  Cuf,  1  Campb.  N.  P.  173. 

(h)  5  Burr.  2607-  3  Wib.  129. 
Ld.  Raym.  312. 
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ing  pooBession  to  the  plaintiff,  is  so  (a) ;  and  an  ouster  may  be 
presumed  from  a  long  uninterrupted  possession  (&). 

When  a  person  has  a  legal  tide,  he  may  defend  himself  in 
ejectment,  although  twenty  years'  possession  (not  being  the 
possession  of  the  lessor  of  the  plaintiff,)  should  have  run  against 
him  before  he  took  possession.  Doe  d.  Burraugh  &  W^e  v. 
Reade(c) :  in  that  case  copyhold  lands  were  granted  in  1736 
to  A.  to  hold  to  him  and  his  sons  J?»  and  C.  successively  during 
their  lives,  and  the  life  of  the  longest  liver ;  B.  being  dead, 
C  in  1777  purchased  by  copy  the  reversion  of  the  premises  on 
the  determination  of  the  estate  of  A*  and  of  his  own  life  estate, 
to  hold  to  his  son  D.,  then  an  infant,  during  his  life,  who  was 
admitted.  In  1786  C*  surrendered  his  own  life  interest  and 
the  reversionary  interest  of  his  son  D.,  then  still  a  minor,  (but 
over  which  interest  he  had  no  control,)  and  took  another  grant 
to  hold  to  C,  his  daughter  E.,  and  his  said  son  D.  successively, 
and  C  was  admitted  thereon,  and  continued  in  possession  till 
his  death  in  1806,  whereupon  D.  entered,  against  whom  his 
sister  E.  and  her  husband  brought  an  ejectment.  At  the 
trial  at  Salbbury  a  verdict  was  given  for  the  plaintifi^  with 
liberty  for  the  defendant  to  move  to  set  it  aside,  if  the  court 
should  be  of  opinion  with  him :  on  the  motion  for  a  new  trial, 
the  ground  relied  upon  by  the  defendant  was,  that  the  purchase 
of  the  reversionary  estate  by  C,  to  hold  to  the  defendant  D. 
(his  son),  was,  according  to  the  case  of  Dyer  v.  Dyer  (d), 
and  other  cases  of  that  dass,  an  advancement  of  the  son  by  the 
father,^  and  which  gave  the  son  the  legal  and  beneficial  interest ; 
unless  a  custom  in  the  manor  had  been  shown,  by  which  he  was 

(a)  Doe  d.  HdUngs  v.  Bird,  11  equity  of  redemption,   bat   special 

£a8t,  50.  Co.  Lit*  1 99  b.    3  Wils.  circmnstances  may  have  the  effect 

119^  120.  of  keeping    the    redemption   open.. 

(6)  Doe    d.    Fisher  v.    Prosser,  Barron  v.  Martin,    19   Vea.  327. 

Cowp.  217- Adam8onejectm.54>55.  Coop.  189.    Post,  tit  'Aid  of  the' 

(c)  8  East,  363.    Twenty  years'  Courts  of  Equity.' 
possession    by  a  mortgagee  of  copy-         {^  2  Cox  Ch.  Ca.  92.    Ante^  p«. 

holds  is  prtma  fade  A  bar  to  the  487  et  acq. 
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a  trustee  for  his  father^  or  it  had  appeared  by  any  donaurent 
act  of  the  father^  that  he  did  sot  so  intend  it.  For  the 
plaintiff  it  was  urged,  that  there  was  an  advene  pos- 
session in  C.  for  above  30  years,  as  his  possession  most  be 
referred  to  the  new  copy,  in  whidi  the  defiaidanfs  life  was  post- 
poned to  that  of  the  lessor  of  the  plaintiff,  and  that  as  2>.  could 
not  have  maintained  an  ejectment,  his  right  of  entry  being 
ousted,  so  it  did  not  vary  the  question,  that  he  got  into  pos- 
session after  the  20  years'  adverse  possession ;  but  the  court 
hdd,  that  D.  had  the  legal  and  equitable  right,  and  nngbt  re- 
tain possession ;  the  possession  of  C.  for  20  years  after  the  sur- 
render of  his  life  estate,  by  which  the  reverrion  was  let  in,  not 
being  the  possession  of  the  lessor  of  the  plaintiff:  and  a  rule  to 
diow  cause  why  a  new  trial  should  not  be  granted  was  made 
absolute* 

Although  mines  are  not  considered  as  a  distinct  right  from 
the  right  to  the  soil  of  the  freehold,  but  are  part  of  the  de- 
mesnes of  the  manor  (a),  yet  they  may  be  not  oidy  a  distinct 
possession,  but  a  distinct  inheritance,  tio  that  in  ejectment  for 
mines,  evidence  of  being  lord  of  the  manor  is  not  sufficient  to 
avoid  the  stat  of  limitations,  21  Jac.  I.  c.  16,  w4iere  a  copy- 
holder can  show  a  possession  for  20  years  (b) ;  and  as  it  is  ne* 
cessary  for  the  lord  to  chow  an  actual  possession,  a  verdict  in 
trover  for  lead  dug  out  of  the  mine  is  no  evidence,  for  trover 
may  be  brought  on  property  without  possession  (^). 

But  the  above  statute  of  limitations  being  iqpplicaMe  to  eopy- 


(a)  Ante^  pp.  25^  511. 

(6)  Rich  d.  Lord  CuUen  et  al.  r. 
Johnson  et  ah  2  Stra.  1142.  Ai^ 
aee  CnrtU  v.  Daniel,  10  East  273. 
Ante*  p.  512. 

This  rale  equally  applies  to  osttages 
built  en  the  lord's  waste^  unless  the 
lord  could  show  that  the  poaBession 
was  permissive  only.  See  Bishop  v. 
Edwards,  BuU.  N.  P.  103,  IM»  Per 


L^e  C.  J.  ia  Creach  v.  fFilwui,  2 
Taunt.  160..  2  £q.  Ca.  Abr.  229. 
pi.  13.inarg.  So  that  it  is  not  true,  as 
sappesed  to  have  been  obaarred  hj  the 
Lord  Chancellor  in  Layd  v.  BaHkt,  6 
Vin.  (K.  d.)  p.  188.  pL  1.  2  £q.  Ca. 
Abr.  asa  ]d.  1&  <'  that  the  kid  ef 
the  ^nanor  is  4ievsr  eaid  to  be  oat 
ofpossessioii.''  .Anterp-SlS.  n.  (6«) 
(e)  JSulL  N.  V.  lis. 
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hold  property,  a  copybolder  after  20  years'  adverse  possessioiv 
is  driven  to  the  several  customary  plaints,  in  nature  of  posses- 
sory actions  and  writs  of  right,  of  which  I  propose  to  treat  in 
the  succeeding  section  (a) ;  yet  as  the  possession  must  be  ad^ 
verse,  a  copyholder,  or  his  heir  cr  devisee,  may  enter  at  any 
time  within  20  years  after  the  expiration  of  an  existing  lease, 
although  a  right  of  re-entry  should  have,  accrued,  as  for  a  con- 
dition broken  by  non-payment  of  rent ;  for,  during  the  lease, 
the  lessor  could  not  enter  or  support  an  ejectment,  neither  is 
he  bound  to  enter  for  a  forfeiture  committed  (ft). 

It  was  formerly  thought  that  if  a  person  died  under  any  of 
the  disabilities  excepted  in  the  statute  of  fines  (4  Hen.  7)  his 
heir  might  enter  at  any  indefinite  period  of  time  (c),  but  the 
contrary  was  determined  in  the  case  of  DiUan  &  Lemon  (d). 
This  point  is  expressly  met  by  the  stat.  of  21  Jac.  c*  16.  The 
first  section  enacted,  that  all  writs  of  formedon  should  be  sued 
within  20  years  after  the  cause  of  action  first  descended  or 
fell  (e) ;  and  that  no  person  should  thereafter  make  any  entry 
kito  any  lands,  &c.  but  within  20  years  after  his  right  or  title 
should  first  descend  or  accrue.  And  by  the  2d.  sect,  it  is 
^enacted,  that  if  any  person  or  persons  entitled  to  such  writ  or 
writs,  or  having  such  right  or  title  of  entry,  should  be  at  the 
time  of  the  said  right  or  title  first  descended,  accrued,  come  or 
fallen,  within  the  age  of  one  and  twenty  years,  feme  covert, 
non  compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then 
such  person  and  persons,  and  his  and  their  heirs,  should  or 
might,  notwithstanding  the  said  twenty  years  were  expired, 
bring  his  action,  or  make  his  entry,  as  he  might  have  done 
before  that  act,  so  as  such  person  and  persons,  or  his  or  their 
heirs,  should  within  ten  years  next  after  his  and  their  full  age, 
discoverture,  coming  of  sound  mind,  enlargement  out  of  prison^ 

(a)  But  see  post.  p.  562,  n.  (d).  &  Parch.  350.  Q8th  Ed.J 
(6)  Doe  d-  Cook  et  ux.  v.  Danvert,         (d)  2  H.  BL  684. 

7  East  299.  And  see  Doe  &  Bright-         (e)    See    post.    tit.    *  Customary 

wen,  10  East  591.  Plaints/ 
(c)  Cm.  25a  et  seq.  Stigd.  Vend. 
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or  ootmng  into  thb'  reahn,  or  death,  take  benefit  of  and  sue 
fi>rtfa  the  same,  and  at  no  time  after  the  said  ten  years  (a). 

If  therefcnre  a  person  to  whom  the  right  first  descended 
should  die  under  a  disalulity,  his  heir  mutt  enter  within  ten 
years  after  his  deadi  (b),  or  if  the  heir  be  also  under  disability, 
then  within  ten  years  from  the  cesser  of  such  last  mentioned 
disability  (c). 


Secondly,  of  Customary  Plaints,  in  nature  qf  Posses- 
sory Actions  and  Writs  of  Right  (rf). 

A  copyholder  must  in  every  adion  real  iiiq>lead  and  be  im- 
ple^^ed  in  respect  of  his  copyhold  land,  in  the  OMirt  of  the 
mancHT  of  which  it  is  holden  (^),  and  therefore  in  case  of 
ouster  by  a  stranger,  be  cannot  implead  him  by  the  king's  writ, 
but  only  by  plaint  in  the  lord's  court,  with  protestation  to 
prosecute  his  suit  in  the  nature  of  a  writ  of  entry,  or 
of  assise  of  novel  disseisin,  or  mart  ctancestarf  or  in  the 
nature  of  the  grand   writ  of  right  (y);   the  process  i^Kin 


(a)  If  the  statute  b^ins  to  run, 
no  subsequent  disability  will  avail. 
Doe  &  Jbnef,  4  T.  R.  300:  And 
this  rule  extends  to  the  10  years' 
clause.  Wright  v.  Perkins,  Lin.  Lent. 
Aes.  1733-4.  M.S. 

(b)  Jenk.  4.  Cent.  pi.  97-  Doe  & 
Jesson,  6  East  80. 

(c)  Cotierell  v.  Dulion,  4  Taunt. 
826. 

(d)  t^'  A  bill  has  been  introduced 
into  parliament  for  the  limitation  of 
actions  and  suits  relating  to  real  pro- 
perty^ and  for  simplifying  the  reme- 
dies  for  trying  the  rights  thereto,  by 
which  it  is  designed  to  abolish  real 
actions  and  plaints  in  nature  thereof, 
with  some  few  exceptions;  and  if, 
according  to  general  expectation,  it 
should  pass  into  a  law,  this  section 


will  be  of  little  comparative  interert 
or  utility,  but  it  oughtj  I  think,  in- 
dependently of  the  excepted  cases,  to 
retain  a  place  in  the  present  work. 

N.  B.  Every  real  action  is  either 
possessory,  viz.  of  his  own  possession  or 
seisin,  or  auncestrel,  vis.  of  the  adsin 
or  possession  of  his  ancestor^  6  Co.  3. 
And  real  actions  auncestrel  are  either 
possessory,  viz.  where  the  ancestor 
dies  in  possession,  and  the  lands  de- 
scend, OB  rightful,  viz.  when  only 
the  right  descends  firom  the  ancestor, 
lb. 

(e)  Stephens  v.  EUot,  Cro.  Eliz. 
483. 

(/)  Co.  Cop.  s.  61.  Tr.  lia  Co. 
Lit.  sect.  76.  Pymmock  t.  HiUer, 
Cro.  Jac  559. 
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plaints  for  copyhold  lands  h&ng  analogous  to  the  conunon  law 
writs  in  real  actions  (a). 

And  this  rule  applies  equaUy  to  copyhold  lands  held  of  a 
manor  of  andent  demesne  (b). 

In  the  case  of  Seoti  v.  KetUeweU  (c),  the  demandant  in  a 
real  action,  for  a  copyhold  estate,  in  the  lord's  court,  having 
senred  the  sheriff  with  the  writ  of  accedas  ad  curiam,  to  remove 
it  to  the  Court  of  Common  Pleas,  a  motion  was  made  to 
supersede  the  writ  In  support  of  the  motion  it  was  contended 
that  the  Court  of  C.  B.  has  no  jurisdiction  as  to  copyhdds, 
which  was  stated  to  be  the  ground  that  the  Lord  Chancellor  ia 
Searle  &  Kitner(d)  superseded  the  writ  with  costs:  The 
motion  was  not  opposed,  and  the  Lord  Chancellor  made  the 
order  accorcBngly. 

In  c(msidering  what  remedies  are  afforded  to  a  copyholder 
by  plaint,  in  analogy  to  the  common  law  writs,  it  may  be  de« 
fibrabie  to  make  some  few  observations  cm  the  distinguishing 
nature  of  real  injuries,  and  in  doing  this  I  propose  to  pursue 
the  arrangement  of  Mr.  Just.  Blackstone  in  his  Commentaries, 
as  a  mode  the  best  calculated  to  ducidate  this  abstruse  branch 
of  copyhold  tenure. 

Ouster,  or  dispossession,  is  in  copyhold  cases  confined  to 
(he  following  methods:  abatement,  intrusion,  dissdsin,  and 
deforcement. 

Abatement,  is  where  a  person  dies  seised  of  an  inheritance. 


(a)  Kitcfa.  153. 

(ft)  F.  N.  B.  12.  b. 

(c)-19  Ves.  335,  11  Apr.  1815- 

(<0  In  Ch.  15  Ap.  1800.  The 
reporter  adds,  ''  See  4  Co.  21  b.  re- 
ferring to  13  R.  2.  Lit.  8-  76,  77, 
and  Lord  Coke*s  eommentary,  stating 
the  reason  that  the  copyholder  can« 
not  have  the  writ  of  fake  judgment, 
Jwing  only  tenant  at  will  according 
to  the  custom;  his  remedy  there- 
fore, petition  to  the  lord  j  and  in  the 


case  of  ouster  by  the  lord  without 
cause  of  forfeiture,  an  action  of  trea- 
pass.''    Ante,  p.  382. 

It  appears  that  in  the  above  case 
of  Searle  &  KUner,  (which  was  a 
writ  of  intrusion,)  the  demandant  af- 
terwards recovered  in  the  manor 
court  of  Little  Walsingham,  in  Nor- 
folk. See  n.  b.  p.  553,  1  Jac.  & 
Walk.,  in  Widdarvson  v.  The  Earl  of 
Harrington. 
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either  in  fee  siint>le  of  fee  tail  (a),  and  before  the  customary 
heir  or  the  devisee  enters,  a  stranger  gets  possession  of  the 
dopyhold  tenement  (b). 

Intrusion,  is  the  entry  of  a  stranger  after  the  determinatioii 
of  a  particular  estate,  and  before  the  entry  of  him  in  remiunder 
or  reversion  (c). 

Disseisin,  is  a  wrongful  putting  out  of  him  that  is  seised  in 
J>osse8sion,  for  an  estate  of  inheritance,  or  for  life  {d). 

Deforcement,  is  the  unlawful  detention  of  copyhold  lands, 
where  the  original  entry  was  lawful  {e) ;  as  where  the  termor, 
or  a  stranger  in  possession  at  the  expiration  of  the  term,  holds 
6ver  to  the  exclusion  of  the  remainder  man,  or  reversioner  (y^ ; 
6r  where  lands  are  withheld  from  the  widow  in  the  case  of 
freebench  (^g) ;  or  from  the  lord  in  the  case  of  esdieat  {K),  but 
%e  remedy  in  the  latter  case  would  be  at  conunon  law,  as  the 
lord  cannot  be  judge  in  his  own  cause  (>)• 

So  if  copyhold  lands  are  surrendered  on  condition,  which 
condition  is  not  performed  by  the  surrenderor,  or  is  broken 
by  the  surrenderee,  as  the  case  may  be,  and  the  surrenderor 
in  the  first  case,  or  the  surrenderee  in  the  second,  continues 
to  hold  the  lands ;  this  is  also  a  deforcement  (k). 


(o)  F.  N.B.212,F.  Perk.  S.  383. 

(fi)  Co.  Lit.  277.  a. 

(c)  lb.   P.  N.  B.  203-4. 

(ci)  Co.  Lit.  277.  a.  But  this 
species  of  injury,  must  be  understood 
qualifiedly^  and  as  in  contemplation 
of  law  only^  for  a  copyholder  cannot 
properly  be  disseised.  3  Leo.  210. 
ca.  274.  See  also  Mo.  189,  in  HiU 
T.  Morse.  Ante^  pp.  59,  93.  And 
this  consideration  renders  the  doc- 
trine of  continual  claim  inapplicable 
to  copyhold  property.  See  3  Bl. 
Com.  175.      It  should  seem  that  a 

0 

eopyhoider  who  has  been  ousted  need 
not  be  re-admitted  in  order  to  bring  a 
plaint  in  nature  of  an  assise  of  novel 


disseisin.  Co.  Cop.  a.  56.  Tr«  129. 
Kitch.  118,  119 :  but  he  must  enter 
before  he  can  surrender.  Ante,  pp. 
1 69, 41 6,  bbS,  n.  (a).  As  to  disseisin 
oi  incorporeal  heredilanunU,  aeeS  BL 
Com.  170. 

(e)  Co.  Lit.  277-  b.  3  Bl.  C«ni. 
172-3. 

(/)  P.  N.  B.  201. 

{g)  lb.  147. 

(A)  lb.  143-4. 

(i)  lb,  11.  M.  Baker  r.  Wkh,  1 
Salk.  66.  Briiile  v.  Dade,  lb.  185. 
S.  C.  1  Lord  Raym.  43. 

{k)  P.  N.  B.  204-5.  3  Bl.  Ccmb. 
173. 
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So  likewise  is  the  withholding  lands  after  avoidance  on 
alienation  by  an  infant  or  person  of  nan  sane  memory^  m 
against  the  alienor  or  his  heir  (a). 

And  if  one  coparcener  enter  upon  and  keep  possession  of  the 
whole  copyhold  tenement  against  the  other  coparceners,  this 
is  also  a  deforcement  (b). 

So  likewise  is  the  non-performance  of  a  covenant  to  sur- 
render a  copyhold  to  another  (c)» 

A  deforcement  also  signifies  the  holding  of  any  copyhold 
lands,  to  which  another  person  hath  a  right,  and  therefore  in- 
cludes the  injuries  of  abatement,  intrusion,  and  disseisin,  and 
every  other  wrong  not  comprised  under  those  terms  (cQ. 


I  propose  now  to  point  out  the  remecBes  which  the  law 
affords  for  the  above  injuries. 

Entry.  When  the  original  entry  of  the  wrong-doer  b  un- 
lawful, as  in  the  injuries  of  abatement,  intrusion,  and  disseisin, 
the  party  injured  may  make  a  formal  but  peaceable  entry  (e) 
on  any  part  of  the  land  within  the  same  manor,  in  the  name 
of  the  whole :  and  such  entry  we  have  seen  will  not  be  tolled 
by  a  descent  (J^. 

But  when  upon  a  deforcement  the  original  entry  was  lawful, 
the  owner  is  driven  to  his  customary  plaint ;  yet  entry  is  allowed 
on  a  tenant  by  sufferance,  as  he  has  only  a  bare  possession  (jg). 

(a)  F.  N.  B.  192,  202.     3  Bl.  the    restitution    of    possession    by 

Com.  173-4.  Judges^  justices,  &c.  to  tenants  by 

{b)  F.  N.  B.  197*     3  Bl.  Cook  copy  of  court  roll,  &c  upon  indict- 

174.  vents  for  forcible  entries,  the  same 

(c)  3B1.  Com.  174.  F.  N.  R  as  to  tenants  of  an  esUte  of  freehold. 
146.  (/)  Ante,  p.  59. 

(d)  Co.  Lit.  277.  b.  ig)  Co.  Lit.  67,  271.  3  BL  Com. 

(e)  5  R.  2.  St.  1.  c.  8.  15  R.  2.  175.  But  the  copyholder  may  ad- 
c  2.  4  H.  4.  c.  8.  8  H.  6.  c.  9.  mit  himself  to  be  out  of  possession. 
31  Eliz.  c.  11.  21  Jac  1.  c  15.  .On  the  doctrine  of  disseisin  at 
This  last  stat..  expressly  authorises  jslection,  see  Blunden  ▼.  Baugh,  Cro. 
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And  it  is  alieady  shown^  that  no  entry  can  be  made^  unless 
witlim  90  years  after  the  right  accmes  (a),  nor  wiH  sach  oatiy 
be  of  force  to  satisfy  the  statute^  or  to  ayoid  a  fine  levied  of 
copyhdd  lands  by  a  Asseisor^  unless  an  action  be  thereupon 
eommeneed  within  one  year  after,  and  proseciited  with  e^ 
feet  (*). 

Plaikts  in  nature  of  Possessort  Actioks.— »The  pog^e^- 
wry  remedies  of  the  copyholder,  are  by  plaints  in  the  nature  of 
writs  qf  entry  sur  disseudn,  intrusion,  &c.  or  of  assise,  but  which 
merely  restore  the  party  to  his  possession,  without  prejudice  to 
the  right  ^property:  and  the  judgment  or  recovery  in  other 
of  these  real  actions,  is  a  bar  against  the  other. 

I%e  writ  qf  entry  disproves  the  title  of  him  who  is  in 
possession,  by  showing  the  uidawful  means  by  which  he  entered, 
or  continues  possession. 

The  plaint,  in  analogy  to  the  precipe  quod  reddat,  caDs 
vpon  the  abator,  intruder,  or  the  like,  either  to  deliver  seisin  of 
the  lands^  or  to  show  cause  why  he  will  not ;  which  cause  may 
be  mtber  a  denial  of  the  fieict  of  having  entered  by  tiie  means 
suggested,  or  a  justification  of  his  entry  by  reason  of  title  in 
himself,  or  those  under  whom  he  claims,  whereupon  possession 
is  awarded  to  him  that  hath  the  clearest  right  (e). 

When  the  plaint  is  brought  against  die  abator  or  intruder, 
or  tiie  like,  the  defect  of  his  possessory  titie  alone  need  be 
stated,  but  if  he  has  aliened,  or  if  the  land  has  descended  to  lus 
heir,  that  circumstance  must  also  be  alleged. 

One  such  alienation  or  descent  makes  the  first  degree  which 
is  called  iheper,  the  form  of  the  plaint  being  that  the  tenant 

Car.  903.  W.  Jones,  315.    TayhrSc  rani  v.  HMer,  3  T.  R.  173^  Doe 

Horde,  1  Burr.  7B-9,  111.    6  Bro.  d.  Cook  &  Wife  v.  DamoerM,  7  Bnt 

P.  C.645.    Doe  i.  Aiiyns  Y.  Horde,  321. 

Cowp.  094  (&)  4  H.  7.  c  34k    4  Ami.  c  Id 

(a)  21  Jac  r.  c  16.   Ante«  tit.  Go.  Cop.  a.  56.    Tr.  12&    Cm.  on 

'  Ejectment.'     Shaw  v.  Tkompeom,  TmcB,  pp.  118>  211-12«  344 

Mo.  411.     Rich  d.  Lord  CuUen  y.  (c)  3  BL  Com.  181. 
Johnson,  2  Stnu  1143.    Doe  d.  Tar^ 
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had  not  entry  but  bff  the  original  wrong-doer^  who  alienated 
the  land,  or  from  whom  it  descended  to  him.  A  second  alienar 
tion  or  descent  makes  another  degree  called  the  per  and  cui; 
the  form  then  is,  that  the  tenant  had  not  entry  but  by  or  under 
a  prior  alienee,  to  whom  the  intruder  demised  it  (a). 

After  two  degrees,  (that  is  two  alienations  or  descents,) 
there  lay  no  writ  of  entry  at  the  common  law,  but  the  de^ 
mandant  was  put  to  his  writ  of  right  (fi),  except  in  abateaorent, 
intrusion,  and  disseisin,  where  the  original  entry  was  unlawful, 
and  in  those  cases  there  was  a  writ  of  entry  in  the  past  at 
common  law  (c). 

And  now  by  the  statute  of  Marlb.  52  Hen.  3.  c.  30.  when 
the  number  of  alienations  or  descents  exceed  the  usual  degrees, 
a  new  writ  is  allowed  without  any  mention  of  degrees,  and  the 
writ  framed  under  this  statute  is  called  a  writ  of  entry  in  the 
post  (d),  which  alleges  the  original  injury  without  deducing  the 
intermediate  title;  and  it  is  upon  a  plaint  in  the  nature  of  this 
latter  writ,  that  recoveries  of  copyholds  are  suffered. 
.  But  a  man  shall  not  have  a  writ  of  entry  in  the  post,  where 
he  may  have  it  within  the  degrees,  namely,  in  the  per,  or  the 
per  and  cui  (e). 

The  plaint  in  the  nature  of  a  writ  of  entry,  is  applicaUe  to 
all  the  cases  of  ouster  before  mentioned,  except  some  peculiar 
species  of  deforcements.    Such,  I  submit,  is  that  of  deforcement 


(a)  Booth  173,  174-4.  F.  N.  B. 
1»L  (C).  (D).  Co.  Lit.  238.  b.  But 
in  the  plaint  in  natolw  of  a  writ  of 
entry  in  the  per,  it  riiall  h^  supposed 
im  tlie  per  ly]r  the  oopy  holder,  not  by 
the  lord.  Co.  Cop.  s.  41.  Tr.  91. 
Booth,  172,  makes  three  degreea;  via. 
the  irst  in  the  original  wrong  done, 
the  second  in  the  per,  abd  the  tluufd 
in  the  per  and  ctn,  which  is  noticed 
'hf  Mr.  Juat.  BlackMone  with  the  re- 
mark, that  the  difierenoeis  immateriaL 


3  Com.  181.  n.  (9).  Vide  P.  N.  B. 
904. 

(6)  Booth  17a  2  Inst.  153-4.  8 
Bl.  Com.  181-2. 

(c)  Booth  173-4. 

((/)  See  Mo.  68.  pi.  185.  Co.  Lit. 
Sect.  386. 

(e)  Booth  173.  F.  N.  B.  192.  C. 
<'  One  may  fiedsify  the  degrees  by  plea 
after  a  prece  partium.  14  H.  4.  39 
F.  Brief  248."    lb.  (n.  a). 
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of  dower^  by  not  aligning  proper  dower  to  the  widow,  where 
she  is  dowable  by  the  custom  of  the  whole  or  a  portion  of  her 
husband's  copyholds,  and  for  which,  I  eoncdve,  she  has  her 
remedy  by  plaint  in  the  natnie  of  a  writ  of  dower,  %mde  mhU 
habet(a),  if  she  be  deforced  of  the  whole  of  her  dower;  or  if 
of  part  only,  so  that  she  cannot  say  mhU  habet,  then  by  plaint 
in  the  nature  of  a  writ  of  right  if  dower  (b}. 

And  if  the  heir,  (being  within  age,)  or  his  guardian,  assign 
the  widow  more  than  she  ought  to  have,  it  may  be  remedied,  I 
apprehend,  bya  plaint  m  the  nature  of  a  writ  of  isdn^aMrvmM/ 
^  dower  (c). 

The  more  ordinary  writs  of  entry  are,  1.  The  several  writs 
Sur-dUeeisin,  in  nature  of  an  assise  (d).     2.  Of  intrunom  (e). 


(a)  p.  N.  B.  147. 

lb)  3  Bl.  Com.  183,  193.  Booth 
118.  F.  N.  B.  8,  147.  Chapman 
r.  Sharpe,  2  Sho.  184. 

I  am  informed  that  the  proceed- 
ings and  pleadings  on  a  plaint  in  the 
lord's  court  in  nature  of  a  writ  of 
dower,  are  recorded  in  the  manor  of 
SuiUm  Holland,  inter  Humphrey  Cox 
and  wife  theretofore  the  wife  of  Ri^ 
chard  Raynion,  demandants,  and 
Thomas  Raynton,  son  and  heir  of  the 
said  Richard  RaynUm,  tenant.  Aug. 
10  Jac  1, 1614. 

(c)  P.  N.  B.  148. 

Id)  P.  N.  B.  191,  192.  Booth 
172  to  175.  QAnd  which  may  be 
simply  de  quibus^  grounded  <mi  a  dis- 
seisin, by  the  person  against  whom 
the  writ  is  brought,  to  the  demand- 
ant himself,  or  some  ancestor;  hr  in 
the  per,  i.  e.  when  the  writ  is  brought 
against  him  who  comts  under  him 
that  did  the  dissdun,  either  to  the 
party  himself,  or  his  ancestor;  or  in 
the  per  and  cui,  i.  e.  when  the  writ 


is  brou^t  against  him  who  claims 
under  him  who  claimed  under  the 
disseisor.]  And  see  Booth  215,  wn 
to  the  enquiry  under  an  assise  broai^ 
by  an  infant. 

(e)  P.  N.  B.  203.  Booth  174, 
181 .  See  Eastman  v.  Baker,  1  Taunt. 
174.  3  Chitty  PI.  611.  RomUfy  t. 
Jame#,  6  Taunt.  263.  S.C.1  Marsh. 
599.  iSear&T.i^iJiier,  cited  19  Ves. 
335 ;  and  see  1  Jac  &  Walk.  553. 
n.  b. 

Qllie  writ  of  entry  sur  imimsion  is 
lor  the  reversioner,  or  remainder-maa 
in  fee,  or  for  life,  alter  a  previooa  life 
estate,  or  for  the  grantee  or  assigiiee 
of  such  reTersioner  or  remaioder^mai^ 
but  not  for  a  remainder-maa  in  tail, 
whose  remedy  is  formedoii.  F.  N»  B. 
201.  D.  lb.  217. C.  Ib.D.  Aadsee 
as  to  reniainder-maa  in  tail,  aijg. 
Widdamwn  v.  Earl  of  Harrmgkm,  1 
Jac&  Walk.  550,  (dtii«  Booth  183« 
Finch  266.  F.  N.  B.  204.  Beg. 
235.)  Per  M.  R.  in  S.  a  546.  JB«». 
miify  V.  Jama,  sap- J  . 
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3.  Dumfmttnfra  atatem  (a).  4.  Dumjiut  nan  compos  mentis  (b). 
5.  Cm  in  vita,  and  ad  ante  divortium  (e).  6.  Ad  eommunem 
legem  (d).  7.  In  casu  proviso  and  in  consimiU  casu  (e). 
8.  Ad  terminum  qui  prceteriit  {/).  9.  Causa  matrimonii 
pnelocuti  (g). 

Where^  however^  there  is  no  disseisin,  but  an  abatement,  the 
proper  remedy  is  a  writ  of  assise  (h) ;  but  it  should  seem  that 
resort  may  be  had  to  a  writ  of  entry  sur  abatement  (t). 

The  writ  of  assise  is  a  real  action  which  proves  the  title 


(a)  F.  N.  B.  192.  Booth  193. 
See  Knight  v.  Footman,  1  Leo.  95. 
Cro.  Eliz.  90.    3  Bl.  Com.  173. 

(6)  P.  N.  B.  202.  (C.)  Booth  190. 
3  Bl.  Com.  173-4. 

[[For  the  heir  of  him  who  has  ali- 
ened his  land  by  matter  in  pais^  beingat 
the  time  of  unsound  mind,  and  even, 
as  it  should  seem,  for  the  idiot  himself. 
F.  N.  B.  202.  Booth  190.  Roscoe 
on  Real  Actions  92.  But  the  issue 
in  tail  shall  only  recover  by  formedon. 
18  E.  3.  31.  F.  N.  B.  202.  n.] 

(c)  [[For  a  woman^  when  a  widow 
or  divorced,  whose  husband  during 
the  coverture  {cui  in  vita  sua,  vd  cui 
ante  divortium,  ipsa  contradicere  nan 
potuit,)  hath  alienated  her  estate .[] 
F.  N.  B.  193j^  204.  (F.)  Booth  186, 
188.  But  the  surrender  of  the  te- 
nant in  tail>  or  the  husband^  is  not  a 
discontinuance  to  put  the  heir  or  the 
wife  (if  she  survive  the  husband)  to 
a  plaint*  Ante,  pp.  59,  99,  100^ 
105.  So  that  a  plaint  of  this  nature, 
is  only  where  recovery  by  de&ult  is 
against  the  husband  and  wife.  Bul- 
lock &  DihUr,  Poph.  39.  S.  C  Mo. 
590.  Or,  perhaps,  for  the  wife  living 
the  husband.  RoswelCs  case.  By. 
264. 

{d)  QFor  the  reversioner  in  fee>  in 


tail,  or  for  life,  after  the  alienation 
and  death  of  a  tenant  for  life.[]  F.  N. 
B.  207.  (O).  Booth  191.  But  ac- 
cording to  Lord  Coke  it  is  for  te^ 
nant  in  fee  or  in  tail  only.  Co.  Lit. 
341.  b. 

{e)  [[Which  lay  not  ad  eommunem 
legem,  but  are  given  by  stat.  Close. 
6  Ed.  1.  c.  7-  and  West.  2.  13  Ed. 
1.  c.  24.  for  the  reversioner  after  the 
alienation,  but  during  the  life  of  the 
tenant  in  dower  or  other  tenant  for 
life.[]  F.  N.  B.  205-6*  Booth  198, 
200.    6  Taunt.  268. 

{f)  |[For  the  reversioner,  when 
the  possession  is  withheld  by  the 
lessee  or  a  stranger,  after  the  deter* 
mination  of  a  lease  for  years.[]  P.  N. 
B.  201.    Booth  195. 

(jg)  [|For  a  woman  who  giveth 
land  to  a  man  in  fee  or  for  life,  to 
the  intent  that  he  may  marry  her, 
and  he  doth  not]  F.  N.  B.  205. 
Booth  197. 

(A)  Booth  206.    lb.  174.  n.  (b). 

(t)  It  was  held  in  Smith  &  others 
assignees  of  Eustace  a  bankrupt  v. 
Coffin  Sc  Wife,  2  H.  BL  444,  that  a 
right  of  entry  sur  abatement  passed 
to  the  assignees  by  the  bargain  and 
sale  of  the  commissioners.  And  see 
Roscoe  Real  Act.  88. 
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of  the  demandant,  merely,  by  showing  his  or  his  ancestor's  pos- 
session, and  was  invented  to  do  justice  to  the  people,  by  deter* 
mining  questions  of  title  in  the  proper  counties,  but  before  the 
King's  Justices,  and  this  writ  does  not  admit  of  many  dilatory 
pleas,  to  which  other  real  actions  are  subject  (a). 

It  is  applicable  only  to  the  injuries  of  abatement  and  novel 
dissei^n  (6). 

And  when  the  abatement  is  on  the  death  of  the  demandant's 
father  or  mother,  brother  or  sister,  unde  or  aunt,  nephew  or 
niece,  the  remedy  is  by  plaint  in  the  nature  of  an  assise  of  mart 
(^ancestor  (c). 

If  the  abatement  is  on  the  death  of  the  grand&ther  or 
grandmother,  then  the  assise  of  mart  d^ ancestor  no  longer  lies, 
and  the  remedy  is  by  plaint  in  the  nature  of  a  writ  of  ayle  or 
de  avo  (d) :  if  on  the  death  of  the  great  grandfather  or  great 
grandmother,  then  by  plaint  in  the  nature  of  a  writ  of  besayle 
or  de  proaoo  (e) :  but  if  it  amounts  one  degree  h^her  to  the 
tresayle,  or  grandfather's  grandfather,  or  if  the  abatement  is  on 
the  death  of  any  collateral  relation,  other  than  those  before 
mentioned,  the  plaint  is  in  the  nature  of  a  writ  of  casinage  or 
de  cansanguinea  {f). 

These  aneestrd  writs  expressly  assert  a  tide  in  the  demand- 
ant (viz.  the  seisin  of  the  ancestor  at  his  deaths  and  his  own 
right  of  inheritance,)  the  assise  asserts  nothing  directly,  but  only 
prays  an  enquiry  whether  those  points  be  so  (g). 


(a)  See  3  BL  Com.  184  Stat. 
Westm.  2. 13  Ed.  1.  c.  24 

(6)  F.  N.  JB.  177.  Booth  206, 210. 
And  see  as  to  writs  of  entry  in  ge* 
neral.  RoBoue  on  Real  Actions  88, 
etseq. 

(c)  F.  N.  R  195.  Booth  206. 
But  a  doubt  has  been  ezpiesMly 
whether  a  plaint  in  the  nature  of  this 
writ  ever  lay  of  oopyk<dda>  see  2 
Watk.  on  Cop.  36.  n.  (g).  [2  Ed.] 
Oilb.  Ten.  28a  n.  (s).     It 


that  a  eount  on  the  seisin  of  an 
oestor,  whose  seisin  was  taken  away 
by  abatement,  is  sufficient.  Snuik  r. 
Cqfin,  2  H.  Bl.  444. 

(<0  F.  N.  B.  220-21.  Booth20» 
to  204.  Lsford  t.  Coward,  1  Vcn. 
195.  S.  C.  2.  Ch.  Ca.  150.  KmgiA 
T.  Adamson,  2  FVeem.  106. 

(0  F.  N.  B.  and  Booth  as  in  n. 
(d).  sup. 

(/)Ib. 

(9)8iMt.ae0. 
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There  is  aDotber  ancestrel  writ  called  a  mtper  obiit,  to  esta- 
blish an  equal  division  of  the  land  in  question^  ivhere^  on  the 
death  of  an  ancestor,  who  has  several  heirs,  one  enters  and 
holds  the  others  out  of  possession  (a). 

But  these  actions  ancestrel,  do  not  lie  for  an  abatement 
consequent  on  the  death  of  any  collateral  relation,  bey(md  the 
fourth  degree,  though  in  the  lineal  ascent,  he  may  proceed  ad 

As  the  assise  of  mort  dTaitce^tar  enquires  only  of  the  seisin 
of  the  ancestor,  and  the  heirship  of  the  demandant,  it  was 
always  held,  that  where  lands  were  devisable  by  custom,  an 
assise  of  mart  (^ancestor  did  not  lie,  and  it  has  therefcNre  been 
thought,  that  since  the  statute  of  wiUs,  32  H«  8.  c«  1.  making 
socage  lands  devisable,  and  the  statute  12  Car.  2.  c  24.  (con^ 
verting  all  tenures,  a  few  only  excepted,  into  free  and  common 
socage,)  no  assise  of  mort  d'ancestor  could  be  brought,  but 
that  in  case  of  abatements  recourse  must  be  had  to  the  writs  of 
entry  (*)• 

The  correctness  of  this  conclusion  would,  however,  appear  to 
be  very  questionaUe  (c),  and  the  distinction  is  not  ap(4icable  to 
copyhold  lands,  which,  it  must  be  recollected,  are  not  within  the 
statute  of  wilk,  a  will  of  copyholds  operating  only  as  an  ap- 
pointment under  the  power  created  by  the  surrender  (d). 

The  assise  of  novel  disseizin,  says  Mr.  Just.  Blackstane  (e), 
'^  is  an  action  of  the  same  nature  with  the  assise  of  mort  dances- 
**  tor,  in  that  the  demandant's  possession  must  be  shewn ;  but  it 
'^  differs  considerably  in  other  points,  particularly  in  that  it 
**  recites  a  complaint  hj  the  demandant  of  the  disseizin  com^ 
^  mitted,  in  terms  of  direct  averment ;  whereupon  the  sheriff 
^  is  commanded  to  re-s^ae  the  land,  and  all  the  chattels  thereon, 

(a)  F.  N.  B.  197.    BootH  205.  tit.    Rast.  Ent.  fo.  129.     Vide  also 

(Jb)  3  Bl.  Com.  187.    2  Watk.  on  Co.  Lit.  111.  a.  &  b.   1  Leo.  267.  ca. 

Cop.  36.  n.  (g).  358. 
(c)  See  Booth  208.  n,  Bro.  Abr.         (</)-  Ante>  p.  291. 

tit.  Mordauncester.    Vin.  Abr.  same         (e)  3  Vol.  Com.  187-8. 
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and  keep  the  same  in  his  custody  till  the  arrival  of  the  justices 
of  assise^  (which  in  fact  hath  been  usually  omitted ;)  and  in 
the  mean  time  to  summon  a  jury  to  view  the  premises,  and 
make  recognition  of  the  assise  before  the  justices.  At  which 
time  the  tenant  may  plead  either  the  general  issues  nul  tart, 
md  disseizin,  or  any  special  plea.  And  if,  upon  the  general 
issue^  the  recognitors  find  an  actual  sebdn  in  the  demandant, 
and  his  subsequent  disseizin  by  the  present  tenant,  he  shall 

''  have  judgment  to  recover  his  seizin,  and  damages  for  the 
inquiry  sustained ;  being  the  only  case  in  which  damages 
were  recoverable  in  any  possessory  action  at  the  common  law  ; 
the  tenant  being  in  all  other  cases  allowed  to  retain  the 
intermediate  profits  of  the  land,  to  enable  him  to  perform  the 
feudal  services.  But  costs  and  damages  were  annexed  io 
many  other  possessory  actions  by  the  statute  of  Marlberge, 

"  52  Hen.  3.  c.  16.  and  of  Glocester,  6  Edw.  1.  c.  1.  And 
to  prevent  frequent  and  vexatious  dissdzins,  it  is  enacted  by 
the  statute  of  Merton,  20  Hen.  3.  c.  3.  that  if  a  person 

''  disseized  recover  seizin  of  the  land  again  by  assise  of  novel 

^  disseizin,  and  be  again  disseized  of  the  same  tenements  by 

*'  the  same  disseisor,  he  shall  have  a  writ  of  redissehdn,  and  if 
he  recover  therein^  the  re*disseisor  shall  be  imprisoned ;  and 
by  the  statute  of  Marlberge,  52  Hen.  3.  c.  8.  shall  also  pay 
a  fine  to  the  King  :  to  which  the  statute  Westm.  2.  13  Edw. 
1.  c.  26.  hath  superadded  double  damages  to  the  party 
aggrieved.  In  like  manner  by  the  same  statute  of  Merton, 
when  any  lands  or  tenements  are  recovered  by  assise  of  mort 

*'  dancestor,  or  other  jury,  or  any  judgment  of  the  court,  if 
the  party  be  afterwards  disseized  by  the  same  person  against 
whom  judgment  was  obtained,  he  shall  have  a  writ  of  post 

"  disseizin  against  him,  which  subjects  the  post  disseisor  to  the 

'*  same  penalties  as  a  re-disseisor.** 
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Limitation  qf  Possessory  Actions.  Formerly  the  limit- 
ation was  from  the  date  of  a  particular  event,  as  from  the 
return  of  King  John  from  Ireland,  &c.  hut  now  by  the  statute 
of  32  Hen.  8.  c.  2.  all  writs  grounded  on  the  possession  of  the 
demandant  himself,  must  be  sued  out  within  30  years  after  the 
disseisin  complained  of,  that  being  considered  a  proper  restric- 
tion in  point  of  period  for  the  term  nocel  disseizin* 

And  the  writ  in  all  other  possessory  actions  must  be  sued  out 
within  50  years  after  the  alleged  injury  (a) ;  which  limitation 
extends  to  customary  and  prescriptive  rents,  suits,  and  ser- 
vices (b) :  but  this,  says  Mr.  Just.  Blackstone,  does  not  extend 
to  services  which,  by  common  possibility,  may  not  happen  to 
become  due  more  than  once  in  the  lord's  or  tenant's  life ;  as 
fealty  and  the  like  (c). 

It  is  proper  to  notice  here  that  in  a  case  which  came  before 
Sir  Thomas  Plumer,  M.  R.  (d)^  he  expressed  a  confident  opinion 
that  the  stat.  of  21  Jac.  c.  16,  which  takes  away  the  right  of 
entry  after  20  years,  takes  away  the  remedy  of  writs  of  entry 
also ;  and  that  case  is  an  authority,  that,  although  a  tenant  for 


(^)  3  BL  Com.  180.  6  Taunt 
263,  268,  in  R&mUly  v.  James.  S.  C. 
1  Marsh.  599.  And  see  1  Vem.  195, 
in  Lyford  v.  Coward, 

(6)  Mr.  /.  Blackstone  cites  for  this 
Berthdet*8  original  edition  of  the  sta- 
tute, A.D.  1 540.  and  Cay's,  Pickering's, 
and  Ruffhead's  editions,  examined 
with  the  record,  but  adds,  that  Ras- 
tell's  and  other  intermediate  editions 
which  Sir  Edward  Coke  (2  Inst.  95.) 
and  other  subsequent  writers  hare 
followed,  make  it  only  40  years  for 
rents,  &c.    3  Vol.  Com.  182.  n.  (z.) 

(c)  3  Vol.  Com.  189 ;  cites  Co. 
Lit.  116.  And  see  Bevits  case,  4 
Co.  10.  b.  There  is  no  time  of  limit- 
ation upon  rents  created  by  deed,  or 
reserved  on  a  particular  estate.  3  Bl. 


Com.  189,  cites  8  Co.  65. 

Neither  is  time  a  bar  tit  equitif,  as 
between  a  trustee  and  a  cestuy  que 
trust.  See  2  Meriv.  360,  in  Choi- 
mondeley  &  Clinton.  1  Jac  &  Walk. 
58.  Hamond  v.  Hicks,  1  Vern.  432. 
Mosel.  298-9.  Barnard.  449.  Nor 
can  a  person  who  has  taken  a  con- 
yeyance  from  a  trustee  shelter  him- 
self under  a  plea  of  the  stat.  of 
limitation.  3  Atk.  459.  But  in 
a  constructive  trust,  long  acquies* 
cence  will  be  a  bar.  Beckford  & 
Wade,  17  Ves.  97.  Townsend  & 
Townsend,  1  Bro.  C.  C.  554.  1  Jac. 
&  Walk.  58, 

{d)  Widdorvson  r.  The  Earl  of 
Harrington,  1  Jac.  &  Walk.  548. 
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life  should  lire  upwards  of  50  years^  yet  a  writ  of  intrusion  could 
not  be  brought  by  the  remainder-man^  as  he  then  could  not 
show  the  seisin  of  the  ancestor,  by  taking  the  esplees,  within  50 
years  (a) ;  and  it  is  also  an  authority  that  the  grantor  or  settler 
of  the  land,  is  to  be  considered  as  an  ancestor  of  the  remainder- 
man, within  the  meaning  of  the  act  of  32  Hen.  8.  which 
enacts  (b),  ''  that  no  manner  of  person  or  persons  shall  here- 
after sue,  have  or  maintain  any  assise  or  mort-ancestor,  cosinage, 
ayel,  writ  of  entry  upon  disseisin  done  to  any  of  his  ancestors 
or  predecessors  (c),  or  any  other  action  possessory,  upon  the 
possession  of  any  of  his  ancestors  or  predecessors,  for  any 
manors,  lands,  tenements  or  other  hereditaments,  of  any  further 
seisin  or  possession  of  his  or  their  ancestor  or  predecessor,  but 
only  of  the  seisin  or  possession  of  his  or  their  ancestor  or  pre- 
decessor, which  was,  or  hereafter  shall  be  seised  of  the  same 
manors,  lands, tenements,  or  other  hereditaments,  within  50  years 
next  before  the  teste  of  the  original  of  the  same  writ  hereafter  to 
be  brought," 


Remitter.  When  the  person  who  has  the  right  to  copyhold 
lands  takes  possession  by  virtue  of  some  subsequent  defective  title, 
he  is  remitted  to  his  prior  title,  and  put  in  the  same  condition,  as 
if  he  had  recovered  the  land  by  plaint  in  the  nature  of  a  possessory 
action,  in  analogy  to  the  law  of  remitter  in  freehcdd  cases ;  so 
that  the  possession  whidi  he  gained  by  a  ddective  title,  is  not 
liable  to  be  overturned  by  showing  that  defect  in  a  plaint,  in  the 
nature  of  a  writ  of  entry,  the  effect  of  which  would  be  to  drive 
him  to  his  customary  writ  of  right.  See  further  on  the  doctrine 
of  Remitter,  11  Mod.  128.  1  Bos.  &  Pul.  602.  8  Ves.  282. 
Co.  Lit.  S47.  b.  et  seq. 


(a)  But  see  Bomilfy  v.  James,  I  (6)  C.  2.  s.  2. 

Marsh  599,   6  Taunt.  272,  where         (c)  The  term  '  Predecttaor'  has 

Gibbs,  C.  J.  said  "  Can  it  be  law  that  relation  to  Corporations  only,  and  has 

if  the  tenant  for  life  live  for  50  years,  no  application  to  a  tenant  ibr  life.  I 

the  remainder-man  loses  his  remedy  ?"  Jac.  6c  Walk,  54ft-7»  MS. 
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Plaints  in  nature  cf  Writs  op  Right.    As  the  right  of 
property  is  not  consequent  on  the  possession,  or  on  the  right 
of  possession,  it  will  now  be  proper  to  consider  of  the  final  re- 
medy by  customary  plaints^   analogous   to  the  common  law 
writs  of  right. 

The  mere  vorit  of  right,  being  in  its  nature  the  highest 
writ  in  the  law  (a),  is^  (strictly  speaking,)  applicable  only  to 
an  estate  in  fee  simple  (h). 

But  even  at  common  law,  before  the  statute  de  donis,  if 
a  gift  were  made  to  a  man  and  the  heirs  of  his  body,  and  the 
donee  aliened  before  he  had  performed  the  condition  of  the  gift 
by  haying  issue,  and  afterwards  died  without  any,  the  rever- 
sioner might  have  a  writ  of  right  called  ^formedon  in  the 
reverter,  to  recover  the  lands,  wherein  he  suggested  the  gift, 
his  own  title  to  the  reversion,  minutely  derived  from  the  donor, 
and  the  failure  of  issue  upon  which  his  reversion  took  place  (e). 


(fl)  F.  N.  B.  1. 

(6)  It  is  not  alone  applicable^  for 
if  lands  escheat  to  the  lord  by  the 
death  of  the  copyholder  in  fee  simple, 
without  heira,  the  lord  may  have  a 
writ  of  escheat  in  the  nature  of  a 
writ  of  right,  even  if  the  tenant  be 
disseised.    F.  N.  B.  143-4.    Booth 

135.  But  if  tenant  in  tail  die  with- 
out heirs  inheritable,  and  there  is  no 
remainder,  the  lord  in  reversion  shall 
not  have  a  writ  of  escheat,  but  a 

farmedon  in  the  reverter.  And  if  a 
copyholder  in  fee,  in  remainder,  or 
reversion,  die  without  heirs,  and 
afterwards  the  tenant  for  life  die, 
and  a  stranger  enter,  I  apprehend 
the  lord  may  have  a  writ  of  intru- 
sion. F.  N.  B.  144. ;  or  may  try  his 
title  by  escheat  in  ejectment.    Booth 

136.  And  see  Fairclaim  d«  Fowler 
y.  Shamliile,  3  Burr.  1290,  1306, 
where  an  ejectment  was  brought  by 


one  claiming  as  the  heir  of  a  copy- 
holder,  and  the  lords,  claiming  by  es- 
cheat, obtained  a  rule  to  show  cause 
why  they  should  not  be  admitted  de» 
fendants.  At  the  recommendation 
of  the  court  <^  B.  R.  the  action  was 
discontinued,  and  another  ejectmcat 
brought  in  the  name  of  the  lords  of 
die  manor,  the  heir  being  admitted 
defendant  And  afterwards  Lord 
Man^U  declared  that  he  was  clear 
that  this  meth<4  of  putting  the  per- 
son claiming  to  be  lord  by  escheat  to 
bring  his  ejectment,  was  the  proper 
way  of  trying  the  right  upon  the 
ooerits ;  and  that  if  the  heir  had  le- 
fused,  the  court  would  have  admitted 
the  lords  to  defend,  and  that  if  they 
had  relttsed  to  consent,  the  court 
wonld  have  discharged  the  rule. 

(c)  F.  N.  B.  219.     Booth  154. 
Buckmere's  case^  8  Co.  88. 
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And  now^  dnoe  the  statute  de  danis,  or  Westm.  2.  13 
Edw.  1.  c.  1.  a  tenant  in  tail  by  descent^  or  in  remainder,  has 
a  peculiar  "writ  of  right,  called  also  a  Jarmedan.  A  writ  of 
formedon  in  the  descender  lies  for  the  heir  in  tail,  where  the 
tenant  in  tail  aliens  the  lands  entailed,  or  is  disseised  of  them, 
and  dies :  in  which  action  the  demandant  is  bound  to  state  the 
manner  and  form  of  the  gift  in  tail,  and  to  prove  himself  heir 
secundum  Jamuwi  dom  (a):  A  formedon  in  the  remainder 
lies  where  a  gift  is  made  to  one  for  life  or  in  tail,  with  re- 
mainder to  another  in  tail;  and  he  who  has  the  particular 
estate  dies  without  issue  inheritable,  and  a  stranger  intrudes  upon 
him  in  remainder  in  tul,  and  keeps  him  out  of  possesion ;  in  this 
ease  the  remainder-man  shall  have  a  writ  ol formedon  in  the  re- 
mainder,  wherein  the  whole  form  of  the  gift  is  stated,  and  the 
happening  of  the  event,  upon  which  the  remainder  depended  (b). 

This  writ  (says  Mr,  Just.  Blachstone)  (c),  is  not  given  in 
express  words  by  the  statute  de  donis,  but  is  founded  upon  the 
eqmty  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any 
one  hath  a  right  to  the  land,  he  ought  also  to  have  an  action  to 
recover  it  (rf). 


(a)  F.  N.  B.  212.  Booth  141. 
Buckmer^s  ease,  8  Co.  88.  Kitch. 
247-8-9. 

I  apprehend  that  the  writ  of  for- 
medon (and  80  therefore  in  copyhold 
cases  a  plaint  in  nature  of  that  writ)  is 
applicable  to  the  case  of  an  entry  or 
abatement  by  a  stranger,  upon  the 
decease  4>f  the  ancestor,  tenant  in 
taiL  This  case  is  not  put  by  Black-' 
»Ume,  but  in  F.  N.  B.  212.  F.  it  is 
said,  "  And  if  tenant  in  tail  hath 
issue  two  sons,  and  dieth,  and  a 
stranger  abateth,  and  entereth  into 
the  land ;  and  afterwards  the  eldest 
son  dieth  before  he  entereth  into  the 
land,  the  youngest  son  shall  have  a 
writ  of  formedon  in  the  descender, 
and  needeth  not  name  his  eldest  bro- 


ther heir  to  his  father  in  the  writ, 
but  only  son,  because  he  nerer  had 
seisin  of  the  land,  but  only  held  the 
estate ;  but  if  the  eldest  brother  did 
-enter,  and  was  seised  by  fbree  there- 
of, and  died  without  heir  of  his  body ; 
then  the'youngest  son  who  is  his  bro- 
ther and  heir,  ought  to  mention  the 
eldest  in  the  writ,  and  him  son  and 
heir  to  his  fother,  and  to  make  him- 
self brother  and  heir  unto  him." 
And  see  Perk.  sect.  383. 

(6)  F.  N.  R  217.  Booth  151. 
Buckmere's  case,  sup*  Kitdi.  249. 
Whether  formedon  is  the  only  pro- 
per remedy,  ante,  p.  568.  n.  (e). 

(c)  3  Com.  192. 

{d)  See  Br.  Tenant  per  O^^  pi. 
24. 
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By  the  statute  of  limitation^  21  Jac.  1.  c.  16.  the  writ  of 
fbrmedon  (which  was  limited  to  50  years  by  the  stat.  32  Hen. 
8.)  {a)i  must  be  brought  within  20  years  after  the  title  accrues, 
and  the  20  years  in  the  case  of  a  formedon  in  the  descender, 
begins  to  run  when  the  title  descends  to  the  first  heir  in  tail, 
unless  he  lie  under  some  legal  disability  (6);  and  once  beginning 
to  run,  no  subsequent  disability  will  avail  (c).  As,  howevelr^  a 
copyholder,  as  well  as  a  freeholder,  can  try  his  title  by  the 
action  of  ejectment,  at  any  time  within  the  period  of  this  Umita- 
tion,  the  writ  of  formedon  may  be  considered  almost  an  obsolete 
branch  of  the  law  of  real  actions ;  but  cases  have  arisen  in 
which  the  remedy  of  formedon  has  been  thought  more  expedient 
than  the  action  of  ejectment,  notwithstanding  the  objection 
presented  by  the  greater  subtlety  and  strictness  of  the  plead- 
ings,  as  aflfor^g  the  more  ready  means  of  obtaining  a  know- 
ledge  of  the  titie  relied  upon  by  the  defendant. 

The  owners  of  a  particular  estate,  as  in  fee  tail,  for  life,  in 
dower  {d),  or  by  the  curtesy,  were  without  remedy  at  common 
law,  when  barred  of  entry,  or  of  the  right  of  possession,  by 
recovery  against  them  in  a  possessory  action,  and  still  remain 
so,  after  recovery  upon  defence,  in  the  inferior  possessory 
8uit(e) ;  but  the  statute  of  Westm.  2.  13  £dw»  1.  c»  4.  gives 


(a)  C.  2.  But  that  act  did  not 
mention  formedon  in  the  descender, 
see  Co.  Lit.  115.  a.    lb.  n.  (2.) 

(h)  ToUon  T.  Kaye,  3  Brod.  & 
Bing.  217.  3  Barn.  &  Adolp.  741-2. 
And  see  CottereU  t.  Duitan,  4  Taunt. 
826.  But  it  was  lately  held  that  an 
heir  in  tail^  whose  ancestor  had  sei* 
flin^  was  not  barred  of  his  ejectment 
merely  by  the  defendants  diowing 
that  he  had  been  in  possession  for 
thirty  years,  during  the  life  of  the 
ancestor,  and  seren  years  after  his 
death,  for  it  might  have  been  a  pos- 
session under  a  conveyance  which 
did  not  work  a  discontinuance,  and 

VOL.  I. 


therefore  not  adverse.  Doe  d.  Smiih 
Y.  Pike,  3  Bam.  &  Adolp.  738- 

(c)  Doe  &  Jones,  4  T.  R.  300. 
Ante,  p.  562,  n.  (a.) 

{d)  But  a  dowress  it  must  be  re- 
collected, has  her  writ  of  right  of 
dower  in  freehold  cases,  extending 
either  to  a  part  or  the  whole ;  and 
therefore  may  have  a  plaint  in  nature 
thereof  in  the  manor  Court,  when  en* 
titled  to  freebench,  and  the  homage 
to  set  out  the  same.    Ante,  p.  568. 

(e)  Hence  it  is,  that  a  common  re« 
covery  on  a  writ  of  entry  in  the  post, 
had  by  defiiult  of  the  vouchee  of  te- 
nant in  tail,  upon  defence,  is  now  the 

P  P 
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a  new  writ  for  those  persons,  after  their  lands  have  been  so  re- 
eovered  against  them^  by  their  own  default  or  non-appearance, 
ealled  a  quod  ei  deforceat ;  which  restores  the  right  to  him, 
who  has  been  deforced  by  his  own  default  {a). 

When  one  coparcener  deforces  the  other  by  usurping  the  sole 
possession,  the  party  ousted  may  have  a  writ  of  right,  de 
rathnabili  parte  (b),  which  may  be  grounded  on  the  seisin  of 
the  ancestor  at  any  time  during  his  life ;  whereas  in  the  pos- 
sessory remedy  of  a  nuper  ohiit,  he  must  be  seised  at  the  time 
of  his  death. 

The  several  abovem^ntioned  remedies  in  freehold  cases,  are 
equaDy  open  to  a  copyholder,  whether  of  inheritance,  in  fee 
simple,  or  fee  tail,  or  having  a  particular  estate  only,  as  for  life, 
or  years,  in  dower,  or  by  the  curtesy,  who  by  plaint  in  the 
court  of  the  manor,  analogous  to,  and  corresponding  with,  the 
several  writs  of  right  at  common  law,  may  be  restored  to  the 
possession,  and  confirmed  in  the  property  of  the  copyhold 
tenement,  of  which  he  has  been  unjustly  deprived  {c). 

But  as  the  possession  may,  in  freehold  cases,  be  recovered  in 
a  more  easy  and  expeditious  manner,  by  a  possessory  action, 
this  final  remedy  is  seldom  resorted  to,  when  the  claimant  is  not 
driven  to  it  by  length  of  adverse  possession  ;  this  distinction, 
however,  does  not  hold  so  forcibly  in  copyhold  cases,  where  the 
proceedings  in  nature  of  a  writ  of  right,  are  by  no  means  so 
complicated  and  abstruse  as  is  generally  supposed,  which  will 
be  seen  by  reference  to  the  Appendix. 

And  where  the  mise  is  joined  upon  the  mere  right,  there 
needs  little  of  special  pleading,  as  all  or  most  of  such  matter 
(except  a  collateral  warranty)  may  then  be  given  in  evidence  (c/)« 

ii«.>ial  mode  of  barring  an  estate  tail,  plaint  in  nature  thereof,  in  case  of 

4  ('o.  23.  a.  (3).  ouster  by  the  lord,  see  Br.  Tenant 

(«)  F.  N.  B.  8,  155.    Booth  253.  per  copie,  pi.  10.  6  Vin.  Cop.  (L.  d.) 

3  Bl.  Com.  ira.  pi.  L  Ante,  pp.  382, 563,  n.  {d.\  5M. 

(6)  F.  N.  B.  9.  (</)  Booth  ]  12,  cites  Br.  Droit  a 

(c)  Whether  a  copjhold    tenant  And  see  3  Wils.  420,  in  Tissen  r. 

has  any  remedy  by  writ  of  right  or  Clarke. 
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Bat  precisely  the  same  accuracy  would  seem  to  be  requisite 
in  the  pleadings  in  copyhold  cases,  as  in  freehold  (a),  the  several 
writs  of  right,  and,  as  a  consequence,  plaints  in  nature  thereof, 
being  much  discouraged  by  the  courts,  and  there  are  very  few 
cases  in  which  the  demandant  will  be  permitted  to  amend. 

In  the  case  of  Charlwood  v.  Morgan  (ft),  Mr.  Just.  Heath 
said,  **  In  Dumsday  v.  Hugkes  (c),  we  thought  that  writs  of 
light  ought  not  to  be  encouraged,  and  that  the  least  slip  was 
fatal  to  the  demandttnt.  We  did  not  choose  to  say  at  that 
time,  that  in  no  case  whatever  would  an  amendment  be  allowed, 
since  a  fit  case  might  by  possibility  be  brought  before  us.  The 
mistake  here  is  a  common  mistake,  and  not  such  as  entitles  the 
demandant  to  any  favour." 

And  in  a  subsequent  case  (d)  the  court  refused  to  permit  the 
demandant  to  amend  his  count  by  introducing  an  additional 
atep  in  the  descent,  though  it  was  sworn,  that  the  mistake  had 
arisen  from  the  demandant  having  been  misinformed  in  the 
country,  and  that  he  would  be  barred  by  the  stat.  of  linutation^ 
unless  the  amendment  were  allowed. 

Again  in  the  case  of  Tooth  &  Boddington  (e),  the  court  of 
C.  B.  would  not  permit  an  amendment  in  a  writ  of  right,  after 
plea  pleaded,  and  writ  of  view  served,  to  enable  the  demandant 
instead  of  demanding  freehold  lands,  to  allege  that  he  was 
seised  at  the  will  of  the  lord. 

The  power  of  the  courts  to  amend  even  in  writs  of  right,  is^ 


(a)  If  tHe  demandant  in  deducing 
his  title  througH  a  female  describe 
her  as  *'  sister  and  heir  of  J.  S.,"  and 
it  appears  upon  the  face  of  the  county 
that  J.  S.  left  a  son  who  survived  his 
tamt,  it  is  fetal,  although  it  should 
also  appear  that  upon  failure  of  issue 
of  the  son,  the  issue  of  the  sister  of 
J.  S.  became  his  heirs.  Slade  et  ux. 
T.  Dawland.  2  Bos.  &  Pul.  570. 
And  in  the  count  of  a  writ  of  right. 


it  is  not  sufficient  to  say  that  the 
lands  descended  to  four  women  as 
nieces  and  co-heirs  of  J.  S.  without 
showing  how  they  were  nieces.  3  Bos. 
&  Pul.  463,  in  tkansday  v.  Hugha 
&  another. 

(6)  1  N.  R.  64. 

(c)  Sup. 

(d)  BatfUB  v»  Manning,  1  N.  B, 

233. 

{e)  I  Bing.  208. 
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liowerer,  iiiM|iiestioiiable,  and  the  late  case  of  Webb  &  Laneia) 
Aoms  thai  the  very  propo'  rigour  of  the  long  established  prac- 
tice win  be  ideased  under  special  drcaiiistaiices»  In  that  case 
a  blank  having  be^i  left  in  the  count  for  the  word  *  e^lees, ' 
and  no  London  attoiney's  name  bdng  indorsed  on  it,  judgment 
was  signed  by  the  tenant,  and  the  Court  of  C<munon  Pleas 
hdd,  diat  tins  Iras  not  irregularity  for  which  the  tenant  could 
take  judgment,  and  the  demandant  was  penmtted  to  amend  on 
payment  of  costs. 

In  the  very  recent  case  of  Warlejf  v.  Nm/U  (6)  the  Court  of 
C.  B.  gave  its  fuD  sanction  to  the  uniform  practice  of  not 
allowing  a  demandant  to  amend  in  a  writ  of  right,  ezc^t  in 
cases  smilar  to  that  of  Wehb  &  Lane{c\  where  the  tenant  had 
tak«i  the  law  into  his  own  hands,  and  instead  of  demurring 
agned  judgment.  The  Court  in  Warley  &  Bbmt  remarked, 
that  the  discouragemoit  of  a  writ  wUdi  seeks  to  disturb  a 
possession,  after  the  lapse  of  very  many  years,  was  a  sound 
ei^rcise  of  thor  discretion ;  and  that  another  objection  to  the 
amendment  arose  out  of  the  peculiar  form  of  the  writ,  in  whidi 
the  tenant  can  often  take  no  other  course  than  that  of  joining 
die  nuse  upon  the  mere  right,  in  which  case  he  must  begin^ 
and  so  expose  lus  whole  title,  and  put  it  in  the  power  of 
die  daimant  to  pick  a  hde  in  it.  And  the  court  took 
occasion  to  observe,  ^  reference  to  the  case  of  Goore  & 
Cfoore  (</),  where  Mr.  Baron  Wood,  in  the  Common  Pleas  of 
Lancaster,  allowed  the  demandant  to  insert  the  word  *  rights 
which  had  beai  omitted  in  the  count,)  that  it  was  well  known 
that  the  learned  Baron  entertained  notions  on  the  subject  of 
writs  of  rights  yery  different  fiom  those  which  the  Court  of 
Common  Pleas  had  sanctioned. 

When  the  demandant  is  not  allowed  to  amend,  he  wSiL  not 

(a)  5  Bing.  885.  3  Mo.  &  P.  478.  (6)  9  Bing.  636. 

And  see  Tmmer  v.  Pahmtr,  Cro.  Gar.  (c)  Sap. 

74.    Scoit  ▼.  Perry,  3  Wils.  206.  {i)  RMOoe,  Retl  Act.  17». 
Ckdmely  ▼.  Paxtcm,  3  Bing.  1. 
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be  permitted  to  discontinue  (a) ;  nor  would  a  new  trial  be 
granted^  except  in  a  case  of  frauds  or  where  a  manifest  injus- 
tice would  result  from  the  refusal  of  it  (b). 

It  is  to  be  recollected^  that  the  writ  of  right,  which  is  the 
only  remedy  when  the  right  of  possession  is  lost  by  length  of 
time,  or  by  judgment  against  the  true  owner  in  an  inferior  suit, 
will  also  lie  concurrently  with  all  other  real  actions,  as  well  as 
after  them. 

The  demandant,  in  the  writ  of  right,  must  allege  in  his 
count  some  seisin  of  the  lands  in  himself,  or  in  some  person 
under  whom  he  claims,  and  that  his  ancestor  was  seised  ^ 
right,  as  well  as  that  he  was  seised  in  his  demesne  as  of  fee  (c), 
and  then  deduce  the  right  to  himself  (^i^,  and  show  an  actual 
seisin,  by  taking  the  esplees,  either  in  himself  or  ancestor  (e) ; 
to  which  the  tenant  may  answer  by  denying  the  demandant's 
right,  and  averring  that  he  has  more  right  to  hold  the  lands, 
than  the  demandant  has  to  demand  them :  and  this  right  of  the 
tenant  being  diown,  it  puts  the  demandant  upon  the  proof  of 
his  title ;  in  which,  if  he  fail,  or  if  the  tenant  hath  shown  a 
better,  die  demandant  and  his  heirs  are  perpetually  barred  of 
their  clmm ;  but  if  he  can  make  it  appear  that  his  right  is  su- 
perior to  the  tenant's,  he  shall  recover  the  land  against  the 
tenant,  and  his  heirs  for  ever  (/). 

In  real  actions  the  estate  sought  to  be  recovered,  must  be 
described  with  great  precision,  the  word  tenement,  therefore, 
is  too  general  and  uncertain ;  and  a  judgment  in  dower  for 
tenements  was  reversed  for  that  reason,  though  the  tenant  con- 
fessed the  action,  and  the  sheriflF  had  delivered  seisin  (g). 

(a)  Maidment  &  Jukes,  2  N.  R.  (e)  lb.    Aud  sec  1  H.  Bl.  1,  im 

429,  Dall^  V.  King. 

(6)  T^ssen  v.  Clarke,  2  Sir  W.  (/)  P.  N.  B.  5.  (M.)  3  Bl.  Cora. 

Bl.  941.    S.  C.  3  Wils.  419,  541.  195-6 ;  see  further  as  to  plcadiDgs  ia 

{c)  Slade  ei  ux.  v.  Dawland,  in  a  writ  of  right.  Booth,  112,  et  seq. 

false  judgment,  2  Bos.  &  Pul.  570.  lb.  87-  et  seq.  F.  N.  B.  1  to  G.  Bui. 

S.  C,  in  error,  5  East  272.  I  Smith  N.  P.  1 15-16,  Slade  ei  ux.  v.  Dotv^ 

543.  land,  sup.  Post  tit.  '  Pleading,  &c.' 

(d)  Booth  112.  (^)  2  Lord  Raym.  1384.  1   Str. 
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After  issue  is  once  joined  in  a  writ  of  r^ht,  the  judgment 
shall  be  final,  and  the  recovery  may  be  pleaded  in  bar  (^  any 
other  claim ;  but  if  one  lose  by  default  before  issue  joined,  yet 
he  may  have  a  writ  of  right  against  him  who  recovereth  (a). 

A  writ  of  false  judgment  does  not  lie  of  copyholds,  but  the 
party  wronged  is  to  be  relieyed  by  petition  to  the  lord  in 
the  nature  of  a  bill  in  Chancery  (b) ;  and  it  should  seem  that 
a  court  of  equity  will  compel  the  lord  to  do  justice,  in  case  of 
an  error  in  any  adversary  proceedings,  which  I  must  presume 
to  mean,  in  case  of  any  unconscientious  matter,  whereof  a 
court  of  equity  ought  to  take  cognizance  (c). 

In  the  case  of  Shaw  &  ThonyMon  (d),  where  the  plaintiff, 
the  widow  of  a  copyholder  in  fee,  recovered  dow^  by  plaint  in 
the  lord's  courts  with  50/.  damages,  for  the  profits  from  the 
death  of  her  husband,  and  brought  an  action  of  debt  for  the 
50L  in  the  Court  of  B.  R.,  one  of  the  resolutions  of  the  court 
was,  that  upon  such  judgment  no  writ  of  error  or  false  judg- 
ment lay,  but  the  remedy  was  in  the  court  of  the  mancHr,  or  in 
the  Chancery,  which  was  consonant  to  the  resolution  in  BrounCt 
case  (e).  And  Fenner,  J.  said,  that  he  had  seen  a  record  of 
86  Hen.  8.,  where  the  lord,  upon  a  petition  to  him  had,  for 


635.  fiut  in  Goodiitle  v.  Ottvay,  8 
East  257>  in  ejectment  for  a  messuage 
and  tenement,  the  court  gave  leave  to 
enter  the  verdict  according  to  the 
Judge's  notes  for  the  messuage  onfy, 
(pending  the  rule  to  arrest  the  judg- 
ment^) without  obb'ging  the  lessor  of 
the  plaintiff  to  release  the  damages. 

Coparctoers  and  joint-tenants  must 
join  in  real  actimiSj  or  the  non-joinder 
may  be  pleaded  in  abatement.  1  Chitt. 
on  Plead.  56. 

(a)  F.N.  B.  6.  (N.)  Kitch.  151-2, 
cites  26  H.  8. 10.  12  H.  7, 10.  3  Bl. 
Com.  194.  Co.  Lit.  15?. 

(6)  Co.  Cop.  s.  51.    Tr.  118.    Co. 


Lit.  60.  a.  F.  N.  B.  la  (H.)  Winch 
8.  Brown* t  case,  4  Co.  21.  b.  Mo. 
68-^.  pi.  185.  jEtffpardlrV  case.  Lane 
98.  14  H.  4.  34.  Kitch.  168,  cites  7 
E.  4. 19.   Ante,  p.  56%  n.  (d) 

(c)  Ath  V.  Rogle  and  the  Dean  & 
Chapter  of  St.  Pants,  1  Vera.  367. 
S.  C.  2  Ch.  Rep.  387-  Sho.  Par.  Ca. 
67.  Pa</efAiif^case,Hil.8Jae.Scac. 
4  Vin.  Abr.  p.  385.  S.  C.  dted  in 
Edwards  case,  ubi  sup.  And  see  6 
Vin.  Abr.  p.  167.  BeU  v.  CtrndaU, 
Amb.  101. 

(<0  4  Co.  30.  b. 

(c)  lb.  22. 


CH,  XIV.] 


OF   CUSTOMARY   PLAINTS. 


583 


certain  errors  in  the  proceedings^  reversed  such  judgment  given 
in  his  own  court. 

And  in  Christian  v.  Corren(a),  Lord  C,  J.  Parker  observed, 
that  if  a  copyholder  should  sue  by  petition  in  the  lord's  court, 
upon  which  the  lord  should  give  judgment^  thou^  no  appeal 
or  writ  of  error  would  lie  of  such  judgment,  yet  the  Court  of 
Chancery  would  correct  the  proceedings,  in  case  any  thing  were 
done  therein  against  conscience  (b). 

Where  one  recovered  in  the  lord's  court  by  plaint  in  the  nature 
of  a  writ  of  right,  it  was  moved  in  the  court  of  Common  Pleas, 
that  a  precept  might  be  awarded  to  put  him  who  recovered,  in 
possession,  by  the  passe  manerii,  as  with  the  posse  comitatus 
at  common  law,  but  it  was  resolved,  that  force  was  not  justi- 
fiable, except  by  mandate  out  of  the  King's  courts  (c). 

The  periods  of  limitation  fixed  by  the  stat  of  32  Hen.  8., 
c.  2,  for  writs  of  right  in  freehold  cases,  are,  by  analogy,  the 
periods  of  limitation  for  customary  plaints  in  the  nature  of 
writs  of  right ;  and  as  the  stat.  of  32  Hen.  8.  c.  2,  enacted  (d), 
that  no  person  or  persons  should  thenceforth  sue,  have,  or 
maintain  any  writ  of  right,  or  make  any  prescription,  title,  or 
claim  of,  to  or  for  any  manors,  lands,  tenements,  rents,  annui- 
ties, commons,  pensions,  portions,  corrodies  or  other  hereditch- 
ments,  of  the  possession  of  his  or  their  ancestor  or  predecessor, 
and  declare  and  allege  any  further  seisin  or  possession  of  his  or 
their  ancestor  or  predecessor,  but  only  of  the  seisin  or  posses* 
sion  of  his  ancestor  or  predecessor,  which  had  been,  or  dien  was. 


(a)  1  P.  W.  830.  In  that  case 
the  Earl  of  Derby,  King  of  the  Isle 
qf  Man,  had  made  a  decree  concern- 
ing landa  against  which  an  appeal 
was  made  to  the  King  in  council,  and 
Lord  C.  J.  Parker  was  of  opinion, 
that  the  King  had  necessarily  a  juris- 
diction in  that  case,  in  order  to  pre- 
vent a  failure  of  justice. 

(6)  Ante,  p.  82.  1  Jac.  &  Walk. 
553,  in  Widdowson  v.  Earl  of  Har- 


rington • 

(c)  4  Leo.  87.  ca.  183.  But  though 
the  tenants  of  the  manor  would  not 
be  justified  in  using  force,  I  appre- 
hend that  the  Court  of  King's  Bench 
would  enforce  the  execution  of  the 
precept  to  the  bailiff  of  the  manor 
court,  to  put  the  demandant  into 
possession. 

(rf)  Sect.  1. 
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or  should  be  seised  of  the  said  manors,  &c.,  within  threescore 
years  next  before  the  teste  of  the  same  writ,  or  next  before  the 
said  prescription,  title,  or  claim  so  thereafter  to  be  sued,  com- 
menced, brought,  made,  or  had :  And  again  (a),  that  no  per- 
son or  persons  should  thereafter  sue,  have  or  maintain  any 
action  for  any  manors,  lands,  tenements,  or  other  heredita- 
ments of  or  upon  his  or  their  own  seian  or  possession  therdn, 
above  thirty  years  next  before  the  teste  of  the  original  of  the 
same  writ  thereaft;er  to  be  brought:— so  the  remedy  by  a 
plaint  in  the  nature  of  a  writ  of  right  for  the  recovery  of  copy- 
holds, is  lost,  unless  the  demandant  can  count  upon  the  sdan  of 
his  ancestor  or  predecessor  within  60  years,  or  of  his  own  sdan 
within  30  years  (6). 

In  Jevk.  Centuries  (c),  we  read,  '^  a  peaceable  possession  for 
60  years  makes  a  right ;  for  21  Jac  1.  ch.  16,  takes  away  the 
entry  and  assise,  32  H.  8,  takes  away  the  writ  of  right  and  the 
formedon.  The  quare  impedit  and  ravishment  of  ward,  and 
right  of  advowson,  and  jure  patronatus  are  excepted  by  the 
1  Mar.  ch.  b^  And  again  in  the  marg.,  ''  So  are  the  assise 
of  darrein  presentment,  writ  of  right  of  ward,  and  sdsure  of 
the  ward's  body;  for  these  rights  might  happen  not  to  fall  in 
e%9e  within  sixty  years."  {d) 

And  Mr.  Just.  BlacksUme  observes  {e)  that  "  the  possesaon 
of  lands  in  fee  simple  uninterruptedly  for  threescore  years  is  at 
present  a  sufficient  title  agahist  all  the  world."  Mr.  Christian, 
in  a  note  to  the  above  passage,  says,  **  this  is  &r  firom  being 
universally  true,  for  an  uninterrupted  possession  for  sixty  years, 
will  not  create  a  title  where  the  claimant  or  demandant  had  no 
right  to  enter  within  that  time,  as  where  an  estate  tail,  for  life, 
or  for  years,  continues  above  sixty  years,  still  the  reversioner 
may  enter  and  recover  the  estate,"  &c 

It  is  certmnly  possible  that  an  estate  may  be  enjoyed  adversely 

(a)  Sect  3.  {d)  And  see  Plow.  371-   Cck  Uu 

(6)  And  see  Bevits  case,  4  Co.  115.  a. 

10.  a.  1  Bulst.  162.  Booth  2.  n.  (6).  {e)  3  Com.  196. 
(c)  P.  26.  ca.  49. 
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for  many  hundred  years,  and  yet  be  ultimately  recovered  by  the 
remainder-man  or  reversioner  in  fee,  not  by  a  writ  of  right, 
which,  as  we  have  seen,  could  not  be  brought  where  there  had 
been  an  adverse  possession  of  sixty  years,  but  by  an  action  of 
ejectment,  brought  within  twenty  years  after  the  right  of  entry 
of  such  remainder-man  or  reversioner  accrued. 

The  cases  of  Taylor  &  Horde  and  Doe  &  Horde,  iUustAite 
this  proposition.  An  estate  was  settled  by  R.  A.,  the  father, 
on  himself  for  life,  with  remainder  to  his  wife  for  life,  with  re- 
mainder to  R.  A.,  the  son,  in  tdl  male  spedal,  with  remainder  to 
the  right  heirs  of  R.  A.,  the  father ;  and  one  of  the  remainder- 
men in  tail  brought  an  ejectment,  which  was  held  to  be  barred 
by  the  stat.  of  21  Jac.,  it  being  more  than  twenty  years  since 
the  lessor^s  title  of  entry  accrued  (a) :  But  subsequently,  upon  a 
failure  of  issue  male  of  R.  A.,  the  son,  the  heir  at  law  of  R.  A*, 
the  father,  (the  ultimate  devisee  in  fee,  or  remainder-man,) 
within  twenty  years  after  such  failure  of  issue  male,  brought  an 
ejectment,  and  recovered  possession  of  the  estate  (i). 

{a)  Taylor  d.  Aihfns  v.  Horde,  1      Seij.  fViUiami]  p.  44  n.  (4). 
Burr.  60.    6  Bro.  P.  C.  633.   Co.         (b)  Doe  d.  Atkyns  v.  Horde,  Cowp. 
Lit.  330.  b.  n.  (1).    2  Saund.  [hj     689,  608. 
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Wb  will  now  turn  our  consideration  to  the  evidence  which  the 
courts  will  admit  or  reject  in  copyhold  cases^  as  well  where  the 
title  comes  in  questim),  as  where  it  does  not. 

But  as  the  documentary  evidence  of  title  to  be  furnished  by 
a  vendor  to  a  purchaser,  under  a  contract  for  sale  of  copyholds, 
is  the  subject  of  frequent  doubt  and  controversy,  I  shall  first 
venture  to  lay  before  my  readers,  the  opinion  I  have  formed  oa 
.this  practical  rule. 

I  i^iNrefaend  that,  unless  there  be  a  special  stipulation  to  the 

contrary,  the  vendor  of  copyholds  is  bound,  at  his  own  expoise, 

/i^JL^MJi^       to  produce  to  a  purchaser  the  originals,  or  authenticated  copies, 

^f\/^^  such  documents  as  are  comprised  in  the  abstract  of  title, 

. //      whether  an  record  or  not  (a),  and  must  therefore  obtain  further 

T^^^i^nC^  certified  copies  of  any  surrenders,  admissions,  or  other  acts 

^^^^T^^^jUSt^  entered  on  the  court  rolls,  when  the  copies  originally  made  out 

u.  and  delivered  by  the  steward  are  lost ;  and  that  Ae  vendor 


tlCA$>^  4  ^^nnot  insist  on  the  purchaser's  tradng  the  title  on  the  rolls  of 

^  V  ^^'^^^  manor,  or  any  public  records. 

^yA^liJt.L  This  appears  to  me  to  be  a  necessary  consequence  of  the 
2.7^  right  of  the  steward  to  refuse  to  produce  the  court  roUs  to  a 

purchaser,  who  is  a  mere  stranger  to  the  lord  until  admittance. 
It  is  usual,  however,  for  the  steward  to  permit  the  purchaser's 
solicitor  to  compare  the  abstract  of  title  with  the  court  rolls, 
which  affords  him  the  opportunity  of  ascertaining  that  no  re- 
corded acts  of  the  vendor,  or  of  those  under  whom  he  claims, 
are  omitted  (5).     But  in  some  manors,  the  practice  is  for  the 

(a)  See  Boughian  v.  Jewell,  15  (fi)  Mr.  Sugden  sajQ,  (p.  759,  8th 
Ves.  176.  Sugd.  Vend.  &  P.  467-  ed.,)  "  A  purchaser  of  a  copyhold 
|^8th  Ed.3  estate  is  furnished  with  an  abstMct 
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steward  to  certify  the  abstract  to  be  a  fuU  and  faithful  state- 
ment of  the  title,  as  it  appears  upon  the  rolls  of  the  manor. 

I  also  conceive,  that  it  is  an  established  practice  in  copyhold 
as  well  as  in  freehold  cases,  that  all  original  instruments  of 
assurance,  or  authenticated  copies,  are  to  be  delivered  up  to 
the  purchaser,  unless  the  vendor  should  retain,  or  should  have 
sold  to  another,  an  estate  of  greater  value  held  under  the  same 
title ;  and  in  that  case,  that  the  purchaser,  if  it  be  not  provided 
against  by  special  contract,  is  entitled,  at  the  vendor's  expense, 
to  attested  copies  of  such  documents  as  are  not  on  record  {d),  j^  € 
and  to  a  deed  of  covenant,  for  production  of  all  instruments  ^^/^^^^ 
constituting  the  title  to  the  estate  (6).  i0Joni^ 

But  the  court  rolls  of  a  manor,  although  strictly  speaking,  ^ 
not  records  (c),  are  nevertheless,  I  submit,  within  the  rule 
which  is  considered  by  the  profession  to  have  been  established, 
by  the  case  of  CampbeU  v.  CampheU  (d) ;  namely,  that  as  the 
Court  oi  Chancery,  in  taxing  costs  on  the  sale  of  estates,  will 
not  aQow  the  expense  of  attested  copies  of  instruments  on 
record,  so  a  vendor  cannot  be  compelled  to  fiutush  them,  at  his 
own  exp^ise ;  and  if  I  am  right  in  this  proposition,  it  follows 
that  a  purchaser  cannot  call  for  attested  copies  of  any  authen- 
ticated copies  of  entries  on  the  court  rolls,  of  which  the  vendor 
is  entitled  to  the  custody. 

Sir  William  Grant  M.R.,  in  the  case  of  Hansard  v. 
Hardy  (e),  abstained  from  giving  any  opinion  on  a  question 
raised  at  the  bar,  how  far  a  person  purchasing  a  copyhold 
estate,  most  be  presumed  to  have  notice  of  every  thing  on  the 

of  the  surrenders  and  admissions,  and  Tucker,  6  Ves.  460,  and  Berrtf  & 

requires  copies  of  the  material  ones;  Young,  2  Esp.  €a.  640.  n« 

but  in  point  of  fact  the  court  rolls  (b)  lb.  468,  cites  Berry  &  Youhg, 

are  scarcely  ever  searched  by  a  pur-  sup.  11  Mod.  110,  ca.  3. 

chaser^  and  it  has  always  been  under-  (c)  Snow  r.  Cutler,  1  Keb.  567. 

stood,  in  practice,  that  he  is  not  (cf )  Sugd.  466.  (Rolls'  sitting  after 

bound  by  notice  of  their  contents."        -^ term,  17^3.3 

(a)  See  Sugden's  Vend.  Sc  Purch.  (e)  18  Ves.  462. 
466.    [8th    Ed.],    citing    Dare  v. 
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court  roUs  relative  to  it ;  but  Sir  John  Leach,  (when  Vice 
Chancellor^)  in  the  case  of  Pearce  v.  Newlyn  {a),  observed,  that 
the  court  rolls  were  the  title  deeds  of  copyholds/ and  held,  that 
a  purchaser  is  affected  with  notice  of  the  contents  of  the  court 
rolls,  as  far  back  as  a  search  is  necessary  for  the  security  of  the 
title. 

The  practice  is  certainly  opposed  to  the  latter  opinion,  and 
it  has  been  correctly  observed,  that  the  dictum  does  not  accord 
with  the  general  rule  as  to  judgments,  registered  deeds,  and  the 
like  (6). 

The  court  rolls  of  a  manor  are  not  considered  as  the  evidence 
of  the  lord  only,  but  are  in  the  nature  of  public  books  for  the 
benefit  of  the  tenants  as  well  as  the  lord  (c),  so  that  it  is  a 
matter  of  course  for  the  courts  of  law  to  grant  an  inspection  of 
the  court  rolls,  in  a  question  between  two  tenants  {d).  But  the 
right  to  the  inspection  of  them  is  confined  to  the  case  c^ 
persons  interested  {e) ;  and  where  the  lord  brought  an  eject- 
ment to  recover  the  land  as  copyhold,  and  the  defendant 
claimed  it  as  fireehold,  the  court  refiised  a  rule  for  the  inspection 
of  the  court  rolls  {/).     And  it  has  also  refiised  its  aid  where 


(a)  3  Madd.  188. 
(6)  Sugd.  Vend.  &  P.  759.  [Sth 
Ed.] 

(c)  fFamner  V.  Gt^,  2  Stra.  955. 
lb.  1006,  in  Crewy  qui  tarn,  v.  SauU' 
ders.  Humble  v.  Hunt,  1  Holt  601. 
Lwe  V.  BetUley,  1 1  Mod.  134.  2  Bac 
Abr.  632,  cites  Hil.  Ass.  1701.  And 
see  Fotheringal  v.  Edsington,  and 
Gerv<Mv.  Gaipai^dtedToth.  122.  2 
Ves.  621.  5  Mod.  396^  in  Cox  v. 
Copping.  But  court  rolls  are  evi- 
dence only  as  against  the  lord  and  the 
tenants.  AH,  Gen,  v.  Lord  Hotham, 
1  Turn.  217. 

(d)  Slade  v.  Walter,  6  Ann.  B.  R. 
12  Vin.  146.  Wood  v.  Whitcomb,  6 
Ann.  C.  B.,  lb.  The  King  v.  Shelley, 


3  T.  R.  141. 

{e)  Crew,  qui  tarn,  v.  Saunders, 
sup.  2  Ves.  621.  And  see  3  T.  R. 
142.  Talboi  ▼.  Borsal,  and  other  aa* 
thorities^  referred  to  in  Tidd  648, 
[8th  £d.]  Finch  v.  Bishop  rf  Efy, 
2  Mann.  &  Ry.  128.  (n.)  Post,  tit. 
*  Mandamus.' 

(/)  Smith  Y.  Davies,  1  Wila.  104. 
But  see  Addington  v.  Clode,  15  Geo. 
3.  C.  B.  2  Sir  W.  Bl.  1030,  where 
in  a  question  concerning  ri^t  of 
common  claimed  by  the  defendant  as 
a  freeholder,  a  rule  was  made  abso- 
lute, no  cause  being  shown,  to  permit 
the  defendant  to  inspect  the  coort 
rolls  of  the  plaintifl;  who  was  lord  of 
the  manor. 
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the  inspection  was  desired  in  support  of  an  indictment  against 
the  lord,  for  not  repairing  the  hank  of  a  river  (a). 

In  an  action  by  one  o^yholder  of  the  manor  of  Hampstead 
against  another,  for  an  encroachment  on  the  common,  the  court 
was  moved  for  a  rule  on  the  steward  of  the  manor,  to  permit 
the  plaintiff  to  inspect  and  take  copies  ^the  original  tnimttes 
of  two  manor  courts,  and  to  produce  all  books  and  court  rolls 
relating  to  the  title  of  the  defendant,  at  the  trial :  and  on  cause 
shown  for  the  defendant,  the  court  made  the  rule  absolute,  for 
inspecting  all  books  and  rolls  relating  to  the  defendant's  title, 
and  produdng  them  at  the  trial  (b). 

Formerly  if  such  a  rule  were  moved  in  the  court  of  Kmg^s 
Bench,  it  was  absolute  in  the  first  instance,  and  in  the  Common 
Pleas  it  was  a  rule  nm(c);  but  now  by  the  new  rules  for 
establishing  a  uniformity  of  practice  in  the  courts  of  B.  IL,  C. 
B.,  and  Exc.  of  Pleas,  it  is  absolute  in  the  first  instance  in  all 
the  courts,  upon  an  affidavit  that  the  copyhold  tenant  has 
applied  for  and  been  refused  inspection  (d).  It  was  always  the 
practice  to  require  an  affidavit  to  show  that  the  applicant  was 
tenant  of  the  manor,  and  had  been  denied  an  inspection  and 
copies  of  the  court  rolls  by  the  lord,  or  his  steward  (e). 

All  matters  of  record  are  said  to  prove  themselves,  and  to 
admit  of  no  averment  against  the  truth  of  them ;  but  as  the 
court  rolls  of  a  manor,  in  strictness,  are  not  records  (y ),  the 
courts  will  admit  an  averment  of  any  error  in  them  (g). 

In  the  case  of  Doe  d.  Bennington  v.  HaU  (h),  one  objection 
to  the  plaintiff's  recovering  m  the  ejectment  was,  that  no 
stamped  copy  of  court  roU  was  given  in  evidence,  to  prove  the 

(a)  Rex  Y.  Lord  Cadogan,  6  Barn.  (e)  Bam.  236.  3  Wil&  399.  Tidd 
Sc  Aid.  902.  S.  C.  1  Dow.  &  Ry.  648.  But  see  per  Heath  J,  4  Taunt. 
559.  163. 

(b)  Folkard  ▼.  Hemel,  C.  B.  16  (/)  Ante,  p.  687- 
Geo.  3.,  2  Sir  W.  Bl.  1061.  And  see  (g)  Ante,  p.  253,  4 

Cox  V.  Copping,  ubi  sup.  (h)  16  East  208.  And  see  Fawk^ 

<c)  Tidd  492,  648,  [8th  Ed.]  ner  v.  BiUingham,  Hetl.  46. 

id)  Rule  102. 
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sarrender  and  admittanoe,  and  that  production  of  the  origiiial 
books  containing  the  entries  of  them,  was  not  sufficient  since 
the  stamp  act  of  48  G.  3.  c.  149. ;  for  that,  if  the  CYidence  of 
the  original  entry  on  the  court  roll  could  be  rec^Ted,  the 
stamp  would  be  always  evaded.  But  Lcurd  EUenbarough,  C.  J. 
in  delivering  the  opinion  of  the  courts  held>  that  the  statute 
not  having  required  a  stamp  upon  the  original  court  roll  itself, 
but  only  on  the  copy,  it  could  not  be  deemed  an  evasion,  and 
that  it  is  not  necessary  for  the  tenant  to  produce  his  copy, 
if  he  chooses  to  risk  the  evidence  of  his  title  in  not  taking  a 
copy*  And  his  lordship  added,  ^*  how  can  a  copy  be  evidence, 
unless  the  original  be  evidence  V 

In  practice  it  is  more  usual  to  rely  upon  the  evidence  of 
the  court  rolls,  than  of  copies  (a) ;  but  it  was  long  since  li3d 
that  a  copy  of  a  court  roll  under  the  steward's  hand,  was  good 
evidence  of  the  copyholder's  estate  (b) ;  and  that  an  examined 
copy  of  the  court  roll  is  also  evidence,  if  sworn  to  be  a  tree 
one  (c). 

In  the  case  of  the  De&n  and  CJuy^ter  qfEly  v.  Stewart  (d). 
Lord  Hotrdwicke  ruled,  that  where  the  admittance  of  a  copy- 
holder was  of  30  years'  standing,  a  copy  of  such  admittance 
might  be  read  in  evidence,  and  that  it  was  not  necessary  that 
it  should  be  signed  by  the  steward  of  the  court. 

And  in  Wynne  v.  TyrwMtt  (e),  which  was  an  action  by  the 
lord  for  trespasses  on  the  waste,  it  was  contended  that  aitries 


(a)  Ai&mB  on  Ejectm.  965. 

(b)  Snofv  Y.  Cuiler  &  Stanly,  1 
Keb.  567.  Lee  v.  Boothhy,  lb.  720. 
QN.B.  In  this  case  the  steward  was 
counsel  for  the  lord  as  plaintiff^ 
Scroggs,  97.]  And  see  13  Vin.  Abr. 
101.  pi.  35.  Chance  v.  Dod,  2  Bai^ 
nard.  B.  R.  406.  Street  v.  Roper,  lb. 
12  Vin.  214,  215.  Rorvfi  r.  Brenkm, 
3  Mann.  &  Ry.  296./f  J 

In  PUkington  t.  Bagshaw,  Sty. 
450,  Rolle,  C.  J.  said,  f'if  copies  of 


€( 


et 


St 


court  rolls  be  showed  to  pnnre  a 

customary  estate,  the  enjoyment  of 

such  estate  must  also  be  proved, 

otherwise  the  proof  is  not  good." 

(c)  2  Bac.  Abr.  632,  cites  Comb. 

337.   12  Mod.  24.   And  see  2Xn;  & 

Cook,  5  £sp.  Rep.  22^  Mann.  Dig. 

94.  SMttBn.i%j^^7,inS&Mfer. 

Brenton.  ^fififiyi  t^^fN4«*JS$  r^ 
{d)  2Atk.'45.       ^^^^f^x 

(e)  4  Bora.  &  Aid.  376. 


CH.  XV.]  OP  ETIDENCC.  591 

in  the  steward^s  books,  though  above  30  years  old,  could  not 
be  received  in  evidence  without  proof  of  his  hand-writing,  and 
the  fact  that  he  was  dead  ;  but  Riekardsan,  3.,  overruled  the 
objection ;  and  a  rule  nisi,  obtained  for  a  new  trial,  was  dis- 
charged, the  court  holding  that  the  rule  was  not  confined  to 
deeds  or  wills,  but  extended  to  letters,  and  other  written  docu- 
ments coming  from  the  'proper  custody,  and  observing  that  it 
was  founded  on  the  antiquity  of  the  instrument,  and  the  great 
difficulty,  nay,  impossibility  of  proving  the  hand-writing  of  the 
party  after  such  a  lapse  of  time- 
Yet  in  the  report  in  Fortescue  (a),  of  the  Duke  of  Somerset 
&  France,  there  is  a  note,  that  an  admission  under  the  hand  of 
the  steward,  though  above  40  years  old,  was  rejected  in  evi- 
dence, because  they  could  not  prove  the  steward's  hand. 

And  as  the  steward  of  a  customary  court  does  not  stand  in' 
the  situation  of  a  public  officer  (ft),  it  would  certainly  appear  to 
be  essential  that  his  hand-writing  should  be  proved,  to  establish 
the  authenticity  of  any  copy  of  Court  Roll,  unless  under  cir- 
cumstances similar  to  those  in  Wynne  &  TyrwMtt. 

A  custumary  of  a  manor  of  antiquity,  and  handed  down 
from  steward  to  steward,  although  not  signed  by  any  one,  has 
been  received  as  good  evidence  to  prove  the  course  of  de- 
scent (c). 

If  the  lord  claim  an  ancient  and  accustomed  payment  from 
his  tenants  on  certain  events,  the  books  of  the  steward  or  bailiff 
of  the  manor,  whereby  he  charges  himself  with  monies  received, 
may  be  produced,  unless,  however,  it  appears  that  such  a  sum 
of  money  has  been  from  time  to  time  paid  by  the  tenants,  the 
mere  entry  by  the  steward  is  very  weak  evidence  (rf). 

But  in  a  recent  case  {e),  a  book  received  by  the  steward  from 
his  predecessor,  in  which  was  entered  the  fines  assessed,  whether 
paid  or  not  paid,  and  which  was  accessible  to  all  the  copyholders, 

(a)  P.  43.  barker y  5  T.  R.  30. 

(6)  See  2  Bac  Abn  611.  (rf)  See  18  Vin.  105.  pL  3. 

(c)  Dcitn  d.  Goodwin  &  Wragg  et  (e)  Dean  &  Chapter  of  Ely  r. 

*^x.  V.  Spray,  1  T.  R.  466.    Roe  v.  Caldecoi,  7  Ring.  433. 
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was  held  by  the  court  of  Common  Pleas  to  have  been  properly 
rejected  as  evidence,  C.  J.  Tindal  observing,  ^^  how  are  we  to 
say  whether  the  fines  were  ever  paid  or  not  ?  The  evidence 
is  purely  conjectural.  Nor  can  it  be  said  that  the  book  con- 
tains evidence  of  the  steward's  having  charged  himself;  for  it 
appears  he  made  up  a  second  book  at  the  end  of  each  year,  in 
which  he  put  down  the  fines  which  had  been  actually  paid." 

The  case  of  Fdkard  v.  Hemet  (a)  shows  that  the  steward's 
minutes  of  the  proceedings  at  the  customary  Court  Baron,  are 
open  to  the  inspection  of  the  tenants  of  the  manor,  as  well  as 
the  court  books  in  which  those  proceedings  are  afterwards 
formally  recorded,  and  as  any  error  in  the  court  rolls  may  be 
corrected  (b),  it  follows  that  not  only  such  minutes,  but  also 
the  drafts  of  the  rolls  should  be  carefully  preserved  and  handed 
down  from  steward  to  steward. 

In  a  dispute  between  the  lord  and  a  devisee  of  a  copyholder. 
Holt,  C.  J.,  held  at  N.  P.,  that  the  redtal  of  a  will  in  the  copy  of 
admission,  was  good  evidence  of  the  devise  against  the  lord  or  any 
stranger,  but  that  if  the  dispute  had  been  between  the  heir  and 
the  devisee,  the  will  itself  ought  to  have  been  produced ;  and 
he  ruled,  that  the  rough  draft  of  the  steward  of  the  manor,  <tf 
the  admittance,  was  admissible  evidence  (e). 

In  a  recent  case  (£?)  the  court  of  B.  R.  decided  that  the  draft 
of  an  entry  produced  from  the  muniments  of  the  manor,  and 
the  parol  testimony  of  the  foreman  of  the  homage  who  made 
the  presentment,  were  properly  admitted  at  the  trial  by  the 
learned  judge  (Mr.  J.  Holrayd)  as  evidence  of  such  surrender 
and  presentment,  although  no  entry  thereof  appeared  on  the 

(a)  2  Sir  W.  BL  1062.  Ante,  Calhwatfj  6  Bam.  &  Craw.  484.  S. 
p.  689.  C.  9  Dow.  &  By.  518.  See  this 


(5)  See  Kite  &  Qudnton,  Brend  ante  p.  278,  tit.  **  Praaentment  of 

V.  Brend,  Burgess  v.  Foster,  and  Snnrender/'  where  it  ought  to  have 

other  authorities,  ante,  p.  253,  et  been  stated,  that  it  was  an  ejectment 

seq.  bronght  by  the  direction  of  the  coiift 

(c)  1  Lord  Baym.  735.    12  Vin.  of  Chancery  on  the  hearing  of  the 
Abr.  214  cause  of  Horlock  &  Priestley,  cited 

(d)  Doe  d.  PriesUey  &  Wife  r.  in  the  same  page. 
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court  roUs*  Lord  Tenterden  in  that  case  took  notice  of  the 
above  authority  of  C.  J.  Holt,  and  observed  '^  It  does  not  ap- 
pear whether,  in  that  case,  a  fair  roll  had  been  engrossed  and 
lost ;  but  I  cannot  think  that  material.  The  draft  may  have 
been  not  a  copy>  but  the  original  from  which  the  roll  was  after- 
wards to  be  made  out.  The  draft  itself  is  more  in  the  nature 
of  an  original  than  the  copy,  though  the  latter  is  more  conve- 
nient for  reference,  and  therefore  is  the  document  which  is 
generally  resorted  to.** 

In  an  action  of  ejectment  by  a  devisee  of  copyhold  property, 
the  claimant  must  prove  not  only  his  own  admittance,  and  the 
will  itself  under  which  he  claims  (a),  but  the  admittance  of  the 
testator  (i);  and  likewise  his  surrender  to  will,  (if  the  will 
were  made  prior  to.  the  stat.  of  55  Geo.  S.  c.  192)  (c),  and  his 
death,  and  the  determination  of  any  prior  estates  (d). 

And  proof  of  the  admission  of  a  person  of  the  name  of  the 
lessor  of  the  plaintiff  in  ejectment,  by  production  of  the  court 
rolls,  is  not  alone  sufficient,  but  evidence  of  the  lessor's  identity 
is  requisite  (e). 

As  the  admittance  of  a  tenant  for  life  is  the  admittance  of 
all  in  remainder  (/*),  a  person  claiming  under  a  remainder-man, 
only  need  prove  the  admittance  of  the  tenant  for  life  (^). 

Where  the  title  does  not  come  in  question,  it  is  not  necessary 
to  give  evidence  of  the  adouttance  or  grant,  and  consequently 
not  in  replevin  (A). 

In  ejectment  by  the  customary  heir,  the  seisin  of  the 
ancestor,  must  be  proved  by  showing  actual  possession,  or  that 


(fl)  Jenkins  v.  Barker,  2  Bac.  Abr, 
632.  Roe  &  Hicks,  2  Wils.  15,  16. 
R<»coe  276.  2  Starkie  417-  The 
probate  is  not  evidence  of  a  devise 
of  real  property.  Bull.  N.  P.  246. 
2  Campb.  389.  Jervtnse  v.  Dnke  of 
Narihumherland,  1  Jac.  &  Walk. 
570.  1  PhiU.  on  Evid.  264.  Rose.  57- 

(5)  WUson  V.  WeddM,  Ydv.  145. 

YOL.  I. 


(c)  Ro8coe276. 

(d)  Roscoe274. 

(e)  Doe  d.  Hanson  &  oihers  v. 
Smiih  k  another,  1  Campb.  196.  2 
Stark.  416.  2  PhiU.  200. 

(/)  Ante,  p.  362. 
(g)  2Phill.201.   Boscoe  276.   S 
Snaic.  417. 

(h)  Adams  v.  Cross,  2  Vent.  181. 

Q  Q 
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he  received  rent  from  the  petsmi  in  posseaSon  (a),  or  by  show- 
ing the  possession  of  his  lessee  for  years  (b). 

Proof  of  possession  and  pernancy  of  the  rents^  is  prima  facie 
evidence  of  a  seisin  in  fee  {e\  but  it  may  be  rebutted  by  stronger 
drcumstantial  evidence :  so  the  proof  of  above  40  years  sub- 
sequent possession  by  a  daughter,  while  a  son  and  heir  lived 
near,  was-  deemed  sufficient  presumptive  evidence  that  the  first 
possessor  had  only  a  particular  estate  (d). 

And  in  ejectment  by  the  heir,  the  descent  to  the  plaintiff  is 
to  be  proved  by  a  pedigree,  authenticated  by  examined  copies 
of  the  parish  regbters,  or  production  dT  the  registers  them- 
selves (e). 

The  possession  of  a  guardian  in  socage  is  evidence  of  the 
seisin  of  the  infant  {/). 

And  the  declarations  (^  a  deceased  occupier,  of  whom  he 
hdd  the  land,  is  evidence  of  the  seinn  of  that  person  (g). 

Evidence  dT  the  customs  in  one  manor  is  not  allowed  to 
prove  a  custom  in  another  manor  (A) ;  except  where  there  is 
a  probable  ground  for  similitude,  as  in  the  case  of  the  border 
law,  goyeming  one  entire  district  (t),  or  in  the  three  northern 
counties,  Cumberland,  Westmoreland,  and  Northumberland,  in 
the  tenant  right  estates ;  and  there  the  custom  of  neighbouring 
manors  has  been  deemed  admissible  evidence  (Jc). 


(a)  Co.  Lit.  15.  a.  BuU.  N.  P.  103. 
Rose.  272. 

(6)  Co.  Lit.  243.  a. 

(c)  Rose.  11,272. 

(<0  Joyne  y.  Price,  5  Taunt.  326. 

(e)  Bull.  N.  R  247.  1  PhiU.  325, 
328.  Rose  50. 

(/)  GoodtUU  Sc  Newman,  3  Wils. 
518.  Ante,  p.  58. 

(g)  Peaceable  v.  WaUon,  4  Taunt. 
16. 

(Ji)  Duke  ot  Someneir,  France  ei 
ml  I  Stra.  654  8.  C.  Fortcsc  41. 


And  see  Dean  and  Chapter  of  Efy  t« 
Warren,  post.  Cowp.  807.  Roe  r. 
Parker,  5  T.  R.  30. 

(t)  Ruding  V.  Newell,  2  Stra. 
957.  Stanley  v.  fVhUe,  14  East  336, 
341.  4  Madd.  224,  in  Wkiie  t.  Ude. 

{k)  Roev,  Parker,  sup.  Ckampum 
&  Atkinson,  3  Keb.  90.  And  see  per 
Lord  Ellenbanmgh  in  tlie  JToi^  t. 
Ellis,  1  Mau.  &  Selw.  662.  Rme  r. 
JBrenloii,  8  Bam.  ft  Cress.  758.  8.G. 
3  Mann.  &  Ry.  144,  229.  Ante,  p. 
511.  In  the  abore  case  of  CAAtiipi«]i 
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And  in  the  Dean  and'  Chapter  of  Ely  v.  Warren  (a). 
Lord  Hardwicke  held,  that  although  the  evidence  of  neigh- 
bouring manors,  should  not  generally  be  admitted  to  show  the 
custom  of  another  manor,  yet  that  the  rule  was  not  so  universal 
as  not  to  be  varied  in  some  instances ;  as  in  mine  countries,  the 
courts  have  admitted  evidence  with  regard  to  profits  of  mines 
out  of  other  manors,  where  there  was  a  similitude  to  explain  or 
corroborate  the  custom  of  the  manor  in  question :  and  hb  lord- 
ship permitted  evidence  to  be  read,  which  went  to  establish  a 
right  in  the  tenants,  to  common  of  turbary« 

In  the  case  of  customary  commoners,  a  verdict  in  an  action 
for  or  against  one  is  evidence  for  or  against  another,  claiming 
in  the  same  right.  And  so  in  other  cases  of  public  prescrip- 
tion (&),  as,  for  instance,  in  the  case  of  customary  tolls,  and  it  is 
not  material  whether  the  verdict  be  recent  or  ancient  (c)#  But 
the  verdict  in  such  cases  is  not  conclusive  (df). 

It  has  been  ruled,  that  a  tenant  of  the  manor  not  claiming 
by  a  custom,  may  give  evidence  to  prove  the  custom,  but  that 
a  tenant  claiming  by  sudi  custom,  cannot  be  a  witness  {e)* 

And  in  a  late  case,  the  Court  of  B.  R.  held,  that  a  copy- 
holder was  an  incompetent  witness  to  prove  a  customary  right 
in  the  manor  for  copyholders  to  take  timber  for  repairs,  without 
assignment  of  the  lord  (^  )* 

And  in  the  before  mentioned  case  of  the  Duke  of  Somerset 
&Fratt€e,ibe  lords  of  other  manors  were  not  allowed  as  witnesses. 


&  Aikinton,  it  wiis  &eld  tliat  tie 
steward,  though  he  had  a  fee  for  the 
admission^  might  be  a  witness. 
)  2  Atk.  189. 

(6)  Reed  v.  Jackson,  1  East  357> 
per  Lord  Kenton,  C.  J. 

(c)  The  City  of  London  r.  Gierke, 
Garth.  181.   BuU.  N.  P.  233. 

(<0  See  Biddulph  v.  Ather,  2  Wil». 
S3.  2  Vol.  Ca.  &  Op.  452.  Rosooe  80. 
In  the  abore  case  of  Biddulph  & 
Ather  the  Conrt  of  C.  B.  held^  that 


two  allowafices  in  'Ejre,  and  a  jadg« 
ment  in  trespass  400  years  baek,  were 
not  conclusive  evidence  against  nsage 
for  near  a  century  to  have  wreck  of 
the  sea. 

(e)  12  Mod.  24.  And  as  to  the 
admissibility  of  the  evidence  of  the 
lord  for  a  copyholder,  see  Garrard  v. 
Lister,  I  Keb.  15. 

(/)  Lady  Le  Fleming  v,  Simpson, 
2  Mann.  &  By.  109. 

qq2 


or  BTIDEKCE.  [pART  I. 

to  {Hoie  m  cQstoEii  m  to  fines  pftjable  in  Uie  particidsr  manor, 
ht  the  leoent  sufamBooii  of  several  tenants  to  sndi  payments. 


It  M9S  mifyaigoi,  m  i3be  case  of  ^feesKDi  y.  PMBipps  & 
{a\  that  sn  sliced  coslom  may  be  diqiTOved  by  de- 
in  a  snit  inbtitntcJ  i^ainst  a  Conner  lord,  by  a  person 
to  be  admitted  under  a  custom  at  Tarianoe  with  the 
one  so  alleged  to  pierafl  in  die  manor ;  wUch  ^positions  were 
there  made  br  die  witnesses  of  the  claimant :  and  it  was  also 
hdd  that  snch  depositions,  if  only  adnussible  as  dedaratioBS  of 
penons  deeeased,  coidd  not  be  rejected  as  being  made  pogt 
film  wmtamy  die  same  custom  not  being  in  amtroversy  in  the 
lonner  snit.  This  question  was  bioDgfat  before  the  Court  of 
Kmg's  Bendi  upon  a  rule  fiir  a  new  trial  in  an  action  on  the 
case  hy  a  copyholder  against  the  lord  of  a  manor  and  his  stew* 
ard,  fer  a  fidse  return  to  a  mandamus  directing  the  defendants 
to  hold  a  court,  and  accept  from  the  jdaintiff  (the  second  sur- 
Tiriog  life  of  two,  and  having  named  one  3f«  L.  in  place  of  the 
first)  a  surrender,  &c,  and  re^grant,  &c^  under  a  custom  fer 
die  second  fife  in  copyholds,  (usually  granted  for  two  lives,)  if 
he  surrived  the  first,  to  add  anodier  life  in  place  of  the  firsts 
and  surrender  to  the  knd  or  lus  steward  in  court  sndi  <^y* 
hold,  for  the  purpose  of  having  a  re-grant  thereof  for  his  life 
and  sodi  other  life  named,  and  fer  the  lord,  or  his  steward,  to 
accept  and  re-grant  the  same  as  aforesaid,  the  surviving  fife 
paying  by  way  of  fine,  tmek  sum  €^money^  as  by  the  jmry  or 
homage  of  the  said  comrt  might  be  assessed  or  ascertasmed  to 
be  eqmal  to  two  years*  iwsproeed  valme  of  the  tenewsent  so  smr- 
rendered  ami  re-granted.  The  defendants  made  a  return  to 
the  mandamus  denying  such  aistom,  and  pleaded  not  guilty. 

At  the  trial  before  Graham,  B.,  at  Leicester,  the  above  evi* 
denee  was  admitted  for  the  purpose  of  establishing  a  custom  for 
any  copyhdd  tenant  finr  live  or  lives  to  diai^  his  lives,  or  if 
any  of  his  lives  were  dead^  to  fill  op  the  copy  by  adding  or 

(a)  4  Man.  &  Sdw.  486L 
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nami&g  one  or  two  lives  to  the  life  in  being,  for  which  the  go* 
pyhold  tenant  should  pay  to  lite  lord  a  reasonable  fine  to  he 
set  hy  the  lord  or  Me  steward;  and  there  was  a  verdict  for  the 
defendants. 

The  court  thought  that  the  evidence  was  properly  admitted, 
and  disdiaif^ed  the  rule  for  a  new  triaL  Lord  EUenborough 
said,  that  in  all  cases  of  customs^  such .  as  the  custom  to  grind 
at  miUs^  as  in  the  case  of  Settle  Mill  {a),  and  various  other 
miHs^  depositions  of  the  above  nature  had  ever  been  received ; 
drnt  he  had  heard  them  read  twenty  or  thirty  times  on  the  cir- 
cuit he  used  to  go,  without  objection,  and  he  remembered  par«* 
ticularly  in  the  case  of  Leeds  Mill,  that  they  were  admitted  as 
the  depositions  of  persons  standing  in  pari  jure.  And  the 
court  further  observed,  in  answer  to  an  objection  made  to  the 
evidence  as  being  res  inter  aUos  acta,  that  the  plaintiff  made 
common  daim  with  other  copyholds  granted  for  two  lives,  by 
which  he  was  entitled  to  go  into  the  question  of  usage,  as  it  ap* 
plied  to  all  the  Kke  tenements  within  the  manor,  and  that  on 
the  other  hand  he  exposed  his  claim  to  be  met  by  evidence  re- 
lating to  any  other  tenem^it  within  the  manor,  standing  in  the 
same  situation  as  his  own  {by 

We  have  seen  that  evidence  of  usage  will  be  received,  and  have 
the  eflfect  of  controlling  the  operation  of  ancient  admissions,  so 
that  the  word  prati,  with  reference  to  usage  and  acts  of  owner- 
ship, may  be  confined  to  the  prima  tonsura  of  the  land  (c). 

And  where  the  question  was  whether  the  lord  was  entitled 


{a)  See  Cort  v.  Birkbeck,  Doug. 
219,  Vide  also  Nichols  v.  Parker,  14 
East  331.  (n.)  Weeks  v.  Sparke,  1 
Mau.  and  Selw.  679. 

(b)  See  farther  as  to  the  admis- 
sibility of  depositions  and  declara- 
tions in  evidence^  Bull.  N.  P.  239 
et  seq.  Tooker  v.  Duke  of  Beaufort, 
1  Burr.  146.  fVaHer  v.  Walker,  2 
Atk.98.  S.C.Barnard. 2 17.  Berkeley 


Peerage  case^  4  Campb.  401.  Ban^ 
bury  Peerage  case,  2  Selw.  N.  P. 
712.  Rex  V.  Cotton,  3  Campb. 
444.  1  Phill.  189  (n.),  193,  209, 
230  (n-),  286, 287, 290.  2  lb.  18ft.9. 
Rose.  15  et  seq.  lb.  47>84-il.  Ante, 
pp.  180n.(rf).  313n.  (a). 

(c)  Stammers  v.  Dixon,   7  Cast 
200.   Ante,  p.  195« 


[PABT  I. 

Aeoili^ilB'm  finUd  Iffjamt  withm  tbe  maoor^tfae 
«r]LS.UAdatknicanpeteBfc  to  him  to  show  by 
pvd  cvideBocv  Aat  Ae  pfaialiff's  kndb  la^  witfain  the  ambit  of 
the  anr  fandl,  s  ^amgrnAed  from  die  old  land,  and  also  to 

as  well  as  acts  of  taking 

die  fands  of  odsr  fifrfwhWis  within  the  same 

ike  1^1^  to  Ae  coab  under  die  plainfiflrs  lands 

ifelaid(«\ 

tf  m  cwrtnai  be  faorad  \n  cHtries  on  the  raOs,  for  a  widow  to 

bring  her  fhartff  Tidaity,  it  is  aullkacttt  endcnce 
to  grasad  an  ejectment  i^ainst  her  by  the  re* 
\  lor  n  sBiKitnite  on  M^^^i^pimiCT?.  thoDirii  tnere 
r  snch  m  linipilme  hating  been  enfiMced  (&). 
I  iBnanae  dni  lamiaiion  sJoneL  noasaisted  by  entries  on 
Aemh^cncjd  not  be  leuiwjd  as  cfidenee  of  a  ciBtom(e); 

^^tnaH  seem  that  icpalalion  aione  is  admiasible 
to  prove  dK  emlcnee  of  m  naanor  (tfO ;  the  distinction 

i^^c  "7  ^  prorad  bj  icpatatHXiy  but  n 

We  hawe  aim  aecn^  that  a  general  iqwilalion  ertendiny  a  lO" 
caried  CKtam,  is  cndcnoe  to  be  left  to  a  jmyC/O^  ^*^  wUdi 
dkdobn  M  lemftfinEfaddedoctnK  of  IxiriCbfe  iniZ^^ 
It  Omf6m\ff^^  iSbat  to  pme  a  nwfcnm  it  most  be  shown  bj 


(•)  BrotT.  Vim—,  1  Ifaa.  &  t.  I—ir,S  Eip.COL 

(i>)  Ak  a.  jtihv  ft  «Mlkr  V.  18S.     ir«cfe  ft  S^ni^  Jfarmiirf 

r>  10  Em  saiL  Amk^  p.  as.  ftir«^a^inikT.iiife,41faU. 

(O  A«te^  pp. 3^ as.    Jkai «e  1  9M,SS5. 

ft  Schr.  690,  ia   Wert*  w.  (f)  Jhe  i,  FatUr  ft  mmUm-  r. 

5pv«r,  U  EMt  S»^  »  IfaronW  Sum.  19  Eact  «>.    Aat^  pt  34. 

T.  ir«^  Hmnnmir.SSmt,Vn^A.  Btt  aw  19  Tia.  fit.  'fCvideaea.* 

lia.   hife's  Eiii.  Afp.  m.  (T.  k  9S.)  fL  4, 

(iD  SfcWT. INiehM.  9Sla^46&  (p)  4  Lea.  Stt. 

&ii(A  T.  &iitA,  a  Fki.  111.  CWaw  (A)  5T.  B.9&  Airt^^Sl.    la 
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the  rolls  of  a  manor,  stating  the  mode  of  descent,  was  deemed 
to  be  admissible  evidence  of  the  custom,  though  no  instances 
could  be  proved  of  any  persons  having  taken  under  it. 

A  single  instance  will,  under  some  circumstances,  be  sufficient 
evidence  to  prove  a  custom,  as  in  Doe  d.  Mason  v.  Mason  (a), 
where  the  jury  found  in  favour  of  the  alleged  custom  for  the 
lands  to  descend  to  a  youngest  nephew,  upon  the  evidence  given 
of  the  admittance  of  a  youngest  nephew,  as  the  customary  heir^ 
at  a  court  leet  and  court  baron  in  1657,  although  for  the  de- 
fendant it  appeared,  that  in  1692  the  jury  and  homage  pre- 
sented, that  the  custom  of  descent  extended  only  to  the  youngest 
brother,  and  two  witnesses  swore  to  the  reputation  of  the  cus- 
tom going  no  farther. 

So  in  Roe  d.  Bennett  v.  Jeffery  (6),  where  only  one  re- 
<!orded  surrender  in  fee  by  tenant  in  tail  of  a  copyhold  estate, 
was  admitted  as  evidence  to  prove  a  custom  to  bar  intails  by 
surrender,  although  there  was  one  instance  of  a  recovery  in  the 
same  manor. 

When  in  ejectment  the  jury  decide  upon  evidence  of  a  doubtful 
and  contradictory  nature,  the  court  above  will  not  grant  a  new 
trial,  on  the  suggestion  of  the  verdict  being  contrary  to  evidence, 
as  the  custom  may  be  tried  again  in  another  ejectment  (c). 

In  an  ejectment  against  the  widow  of  a  copyholder,  she  jus- 
tified because  the  wife  of  a  copyholder  by  the  custom  ought  to 
haoe  for  life :  the  custom  was  traversed,  and  it  was  held,  that 
evidence  by  the  defendant,  of  a  widoufs  estate  only,  did  not 
maintain  the  issue  (d), 

A  casual  destruction  of  deeds  will  not  induce  either  a  court 


tills  case  Lord  Kenton  held,  that  an 
account  taken  by  the  homage  a  cen- 
tury and  half  ago  of  the  customs  of 
the  manor^  under  the  sanction  of  an 
oath^  ought  to  be  considered  as  a  true 
one,  and  that  the  jury  had  very  pro- 
perly given  credit  to  it. 

(a)  3  Wils.  63.  Ante,  pp.  36,  76. 
But  instances  or  entries  of  a  recent 


date,  would  not  prove  a  custom.  Jack^ 
man  v.  Hoddesdon,  Cro.  Eliz.  351. 

(Jb)  2  Mau.  &  Selw.  92.  Ante,  pp. 
71,76. 

(c)  Doe  &  Mason,  sup. 

{d)  Linsey  v.  Dixon,  Dy.  192.  pi, 
23.  When  customs  are  to  be  con- 
strued strictly  and  when  not  so^  see 
antCy  p.  33. 
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of  law  or  equity,  to  finrour  the  presoniption  of  evidence,  bat  if  a 
man  destroy  a  cooit  rofl,  or  copy,  designed  to  be  evidence  agpinst 
himself,  the  coorts  vriD  presume  every  thing  capable  of  being 
presumed  (a). 

In  Chapmam  v.  Cowlam  (b),  which  was  an  action  by  a  cc^y- 
holder  against  a  freeholder,  for  ova'stoddng  the  common,  a 
pardunent  writing  fircnn  amongst  the  imuiiments  of  the  manor 
dated  in  1698,  and  purporting  to  be  signed  by  many  copy^ 
holders,  staling  an  unlimited  right  of  commcm,  and  agreeiqg  to 
a  restricted  manner  of  stocking  it;  and  another  parchment 
writing  of  the  same  sort  dated  in  1717,  were  admitted  as  evi- 
dence of  the  reputotion  of  the  prescriptive  right  of  common  at 
that  period,  against  the  restricted  right  set  up  by  the  plaintiff 

By  the  same  rule  that  old  leases  are  recdvaUe  in  evidence  in 
favour  of  those  claiming  under  the  lessors  (c),  licenses  granted 
by  the  lords  of  manors,  and  Altered  on  the  court  rolls,  may  he 
given  in  evidoice  in  support  of  a  prescriptive  ri^it  of  fishery, 
provided  that  payments  have  been  made  to  the  lord,  in  modem 
times,  of  rents  under  omilar  licenses,  or  that  the  lords  have  ex- 
ercised other  acts  of  ownership  over  the  fishery  (d). 

But  entries  of  presentments  in  the  books  of  a  manor,  are  not 
evidence  of  acts  of  ownership  by  the  lord  (e). 

In  Sir  J.  Bridgman  y.  Jennings  {/),  Holt  C.  J.  ruled,  that 
if  A.  seised  of  the  manors  of  B.  and  C,  cause  a  survey  to  be 
taken  of  J3.,  which  manor  is  afterwards  conveyed  to  J?.,  and, 
long  subsequently,  disputes  arise  between  the  lords  of  B.  and 
C.  about  their  boundaries,  this  old  survey  may  be  givea  in  evi- 


(a)  1  Lord.  Raym.  731.  CookesY. 
HdUer,  1  Ves.  235.  Hob.  109. 

(6)  13  East  10. 

(c)  It  was  held  by  Mr.  Baron 
Wood,  in  Humble  y.  Hunt  &  others, 
1  Holt  602,  that  a  book  in  which  oo* 
pies  were  made  of  counterparts  of 
leases  granted  by  the  Bishop  of  DuV" 
ham,  which  enrolment  book  was  kept 
in  the  office  of  the  Bishop's  auditor. 


was  a  public  muniment,  and  to  be 
receiyed  in  eyidence  to  sostain  the 
claims  of  a  lessee,  the  counterpart 
being  lost,  and  the  original  not  pro- 
duced. 

{d)  Rogers  v.  Alien,  1  Campb.  31 1. 

(e)  /rfvm  y.  5tm/MDji,  7  BxiK  P.  C. 
317. 

(/)  1  I-ord  Buym.  73^ 
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deuce,  eoHtra  if  the  two  manors  had  not  been  in  the  hands  of 
the  same  parson,  at  the  time  the  surrey  was  taken. 

This  distinction  was  also  recognised  in  a  case  at  nisi  prius  in 
Middlesex  be&re  Pratt,  C*  J.  (a),  where  the  question,  in  gect- 
ment,  being  parcel  or  not  parcel,  a  survey  was  offered  in  evi- 
dence on  the  plaintiff's  side,  which  was  taken  by  one  under 
whom  the  lessor  claimed,  wherein  the  lands  in  question  were 
induded ;  and  the  court  rejected  it  as  being  an  act  to  whidi 
the  defendants  were  not  privy,  and  c(xisequently  not  bound, 
observing,  that  to  receive  it  as  evidence  would  be  dangerous, 
and  tend  to  encourage  people  to  take  more  than  their  own  into 
a  survey  (b). 

The  Court  of  B.  R.  in  the  case  of  Rawe  v.  Brentan  (c),  held 
that  an  ancient  extent  of  crown  lands  £ound  in  the  proper  of- 
£ce,  and  purporting  to  have  been  taken  by  a  steward  of  the 
King^s  lands,  and  following  in  its  construction  the  directions  of 
the  Stat  4.  Ed.  1.,  must  be  presumed  to  have  been  taken  under 
competent  authority,  although  the  commission  could  not  be 
found.  And  LiUledale  J.  observed,  that  if  the  document  had 
been  a  survey  or  rental  of  a  private  manor,  it  could  not  have 
been  received. 

In  order  to  establish  a  proprietory  right  in  slips  of  waste 
land  lying  between  inclosed  grounds  and  a  public  road,  the  lord 
of  a  manor  must  show  some  act  of  ownership,  for  the  presump- 
tion is  in  favour  of  the  owner  of  the  adjoining  indosure  {d\ 
whether  he  be  a  freeholder,  leaseholder,  or  copyholder  {e^  But 


(a)  Anon.  1  Stra.  95* 

{h)  And  see  Gary's  Rep.  33-4.    1 

Turn.  217>  in  ^^^^  ^^*  ▼•  ^^^^  t^^ 
iham. 

(c)  8  Bam.  &  Cress.  747-  (S.  G. 
3  Mann,  k  Ry.  164.  Ante>  p.  511.) 
In  that  case  the  answers  of  tenants 
to  interrogatories  put  to  them  at  an 
assession  courts  1  Elis.^  were  allowed 
to  be  read  without  producing  the  ia« 
terrogatwies;  which  had  been  searched 


for,  but  could  not  be  found.  8  Barn. 
&  Gress.  765. 

(d)  Steel  Y.  Prickett,  2  Stark.  468. 
Grcse  ▼.  West,  7  Taunt.  30.  Ccoke  v. 
Green,  11  Pri.  736.  And  see  11  East 
61. 

(e)  Doe  d.  PHng  6c  RokerU  ▼. 
Pear^^,  7  Bam.  ft  Cress.  304.  Note. 
It  should  seem  that  a  lessee  does  not 
acquire  a  fiee  by  an  ^oroachment 
upon  wastes  adjoimng  the  demised 
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if  a  narrow  sEp  of  waste  be  oontiguous  to  or  communicate  with 
open  commons,  or  larger  portions  of  land,  the  presumption  is 
^ther  done  away,  or  considerably  narrowed ;  for  the  evidence 
oi  oimerdap  which  applies  to  the  larger  portions,  applies  also 
to  the  narrow  slqp  whidi  communicates  with  them  (a). 

And  it  was  decided  in  the  case  of  Doe  d.  Barrett  y.Kenqif  (h), 
that  evidence  of  acts  of  ownership  by  the  l<Nrd  upon  slips  of 
ground  in  one  part  of  a  manor,  may  be  extended  to  acts  on 
similar  lands  within  the  same  manor,  and  that  it  is  for  the  judge 
to  say  whedier  there  is  such  a  unity  of  character  or  ownership 
in  the  different  parts,  as  to  raider  evidence  affecting  a  part  not 
in  ^Gspute,  admissible  with  respect  to  the  part  in  dispute. 
C.  J.  Itmdal  said,  '  If  we  were  to  reject  such  evidence,  it 
'  might  come  to  this,— that  though  evidence  might  be  forth- 
^  coming  of  endosure  of  frontages  by  the  lord  in  every  other 
'  port  of  the  manor,  yet  he  might  lose  the  spot  in  question,  if 
'  the  assertion  of  hb  right  there  had  been  accidentally  omitted.' 
In  diat  case  it  appeared  that  the  road  was  skirted  on  both  sides 
by  slips  of  green  or  waste  land,  partly  adjoining  to  land  belong- 
ing to  the'  lord,  and  partly  to  land  belonging  to  strangers  ;-r- 
and  that  there  was  an  interruption  of  the  slips  by  a  bridge,  and 
4hen  a  renewal  agun  at  a  little  distance,  ultimately  ierminatimg 
im  a  large  common.  And  although  the  court  held  that  sodi 
evidence  ought  to  be  received,  they  avoided  expressing  any  opi- 
nion as  to  the  efifect  of  it ;  Bosanquet  J.  observing,  that  all 
the  slipe  being  within  the  same  manor,  gare  them  a  general 
unity  of  character.  But  that  distance  from  the  spot  in  ques- 
tion might  weaken  the  eflfect  of  the  evidence  (c). 


praniaeaiy  but  will  be  held  to  have 
indofied  for  the  benefit  of  his  lessor 
after  the  term  expired.  Bryan  d. 
CJM  V.  Winwood,  1  Taunt.  20a 
Doe  &  BofoUs,  1  Esp.  N.  P.  463. 
Bat  see  Doe  h  Mnttiner,  lb.  460. 

(a)  Per  GMe,  C.  J.  in  Grove  & 
West,  ubi  sap.  And  weeBamee  h 
Mammm,  1  Mm.  &  Sdw.  85.  Max-^ 


ftellr.  Martin,  6  Bing.  524-6. 

(6)  7  Bing.  332.  Vide  ahn  Bry. 
an  d.  Child  v.  fVinwood,  1  Taunt. 

2oa 

(c)  The  decided  cases  on  the  point 
under  consideration,  proceed  on  the 
ground  of  unity  of  ownership  or  dia- 
raicter  between  the  spot  in  questioa, 
and  other  plaoes  with  reqpecC  to  whidi 
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The  pienimption  which  is  made  in  favour  of  the  owner  of 
inclosed  lands  adjinning  to  slips  of  waste^  is  extended  to  land 
bounded  by  the  sea  shore^  so  it  was  lately  decided  {a),  that  the 
soil  of  recesses  overspread  with  sea  weed  and  Keach,  and  covered 
by  the  high  water  of  ordinary  spring  tides^  but  not  by  the  me^ 
dhun  tides^  in  the  absence  of  any  evidence  of  acts  of  ownership^ 
belonged  to  the  owner  of  the  adjoining  estate^  and  not  to  the 
Crown^  and  did  not  therefore  pass  by  an  act  of  parliament  (i) 
to  die  company  of  proprietors  for  embanking  part  of  the  Lairy 
near  Plymouth. 

The  Court  of  B.  R.  held  in  Tyrwhitt  &  Wynne  (c),  that 
leases  of  minerals,  &c.,  granted  by  the  lord  to  other  persons,  in 
other  parts  of  the  inclosed  waste,  were  not  receivable  in  evi- 
dence, unless  it  was  first  shown  that  the  locus  in  quo  formed 
part  of  one  entire  waste  to  which  those  leases  were  applicable. 

In  a  case  already  noticed  (d),  the  defendant  had  occupied  the 
ground  for  30  years  without  paying  any  rent,  and  at  the  ex- 
piration of  that  time,  the  owner  of  the  adjoining  ground  de* 
manded  6d.  rent,  which  the  defendant  paid  on  three  occasions, 
and,  on  a  motion  for  a  new  trial,  the  Court  of  B.  R.  held  that, 
in  the  absence  of  other  evidence,  the  payments  were  an  ac- 
knowledgment that  the  occupation  began  by  permission,  and 
sustained  the  verdict  for  the  plaintiff. 

If  the  plaintiff  make  title  in  the  lessor,  as  lord  of  a  manor 
who  has  right  by  forfeiture  of  a  copyhold,  he  ought  to  prove 
that  his  lessor  is  lord,  and  the  defendant  a  copyholder,  and  that 


the  acts  of  ownership  given  in  evi- 
dence are  adduced.  See  per  Bayky 
J.  in  H6UU  V.  Goklfinck,  1  Bam.  & 
Crea8.219. 

(a)  Lowe  &  another  v.  Goveti,  3 
Bam.  &  Adolp.  863.  Vide  also  The 
King  V.  Lord  Yarborough,  ante,  p. 
40. 

(&)  42  Geo.  a  c.  32. 

(c)  2  Bom.  &  Aid.  654.  In  that 
case  Baglejf,  J.  said,   ''  Upon  this 


latter  district  which  includes  the 
locas  in  quo,  the  plaintiff  alone  has 
exercised  acts  of  ownership.  For 
those  given  in  evidence  by  the  de- 
fendant, of  shooting  and  appointing  a 
gamekeeper,  &c  are  not  properly 
referriUe  to  a  right  of  soil."  lb*  p. 
560.    And  see  Chit,  on  G.  L.  25. 

{d)  Doe  &  Wilkinson,  3  Bam.  jk 
Cress.  4ia  Ante,  p.  512,  n.  (b). 
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a  foifciluie  (a) ;  bat  we  ksre  aeen  tiurf;  the  pie- 
he  forfeitme  need  not  be  proved,  nor  the  entry 
r^iHDieortbekrd(&). 

Wben  tbe  lovf  of  a  manor  indoees  part  of  the  waste  huidsaa 
wm  apptafcmcBt  mder  the  powers  of  the  statntes  of  90  Hen.  3. 
c  4.  and  13  Ed.  1.  at.  1.  c  46.;  ot  when  bjr  the  eustom  of  the 
the  krd  may  indoae  waste  lands,  e?en  as  against  eom* 
turbary,  leaving  a  Miliajcncy  of  common  of  pastorage, 
a  die  loid»  or  his  grantee,  to  diow  that  a  soflbxney  of 
Bkft(c> 
In  an  asane,  if  the  tenant  plead  «r/  tart  md  Sueimm,  he 
give  in  evidence  a  idease  after  the  disseisin;  bot  a 
befare  the  disseisin  he  may ;  for  then  Aere  is  no  diwriMn 
a|ianAeasatler(^ 

And  if  in  a  writ  of  right,  the  tenant  join  the  mise  npon  the 
right,  he  csnnot  give  in  evidence  a  collateral  warranty ; 
e  hadi  not  sny  rijght  by  it,  and  dMfdbie  it  ought  to  have 
piended(e> 


OF  PLEADING,  PRESCRIPTION,  4re. 

Pleading. — A  copyholder  in  fee,  or  for  life,  may,  in  plead- 
ing, describe  his  estate  as  a  freehold  interest,  for  "  a  freehold 
^  is  taken  in  a  double  sense,  other  it  is  named  a  freehold  in  re- 
''  qpect  of  the  state  id  the  land,  or  in  respect  of  the  state  of  the 
^  Uw.-(/) 

(«)  Ban  N.  P.  107,  <it«i  Pdtn  (^  Cql  Lit.  9BS.  s. 

ex  dBM.  Epin.  Wmhm  ▼.  MiBs  ci  («)  lb.  Ant^  p.  57B. 

•L  p«  IVary.  Sany*  1707-  (/)  Oo.Co^9.l5.  AaiSkEd-^ 

(»)  IkABtibPp.SS5,637.  Mnl  Coie  nys  [lb.  a.  I6.3    •'la 

(c)  Smiik  r.  Fmmti,  2  MmL  &  nqnetcf  dM  Hate  of  tiie  knd;  ss 


Gfawr  V.  Imme,  ST.tL  44S.  Gf«al     copyboldm  may  be  fitceboUen 

▼.  G«aaer,  1  TuaX^  43IL     AHiii  ▼.     any  tbat  batb  say  estate  fr  his  life. 


£/&»  7  Bam.  ft  Oraaa.  MB,  SJO,     ar  aay  graatcr  estate,  ia  aay  land 
37^  wbataeeTCT;  may,  in  diia  acaae>  be 
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As  a  copylnM  cannot  be  created  in  time  of  memory,  it  must 
always  be  pleaded  to  have  been  demisable  by  copy  of  court  roU^ 
time  out  of  mind,  and  it  b  not  sufficient  to  state  that  it  is  held, 
ad  volimtatem  (jlondni  seamdum  ctmmetudinem  manerii  (a). 

But  it  is  indispensably  necessary  in  pleading  in  copyhold 
t^iure,  to  state  that  the  lands  are  held  at  the  will  ^  the  lard, 
as  they  might  by  implication  not  be  of  copyhold  temire,  strictly 
speaking,  and  yet  be  held  by  copy  according  to  the  custom  of 
the  manor  (b). 

And  in  an  action  on  the  case  in  the  court  of  Common  Pleas, 
for  inclosing  common/)^  quod  in  tarn  amplo,  fye.  and  wherein 


termed  a  freeholder."  Again^  C^^*l 
''  la  lespeofc  of  the  state  of  the  law ; 
aad  80  it  is  opposed  to  copyholders, 
that  what  land  soever  is  not  copyhold 
is  freehold." 

JTt/cAia  says,  [p.  157,]  "Tenant 
for  life  by  copy  shall  say  in  his  plead* 
ing,  that  he  is  seised  in  his  demesne 
as  of  a  freehold,  according  to  the 
custom  of  the  manor ;  and  if  he  have 
fee,  that  he  is  seised  in  his  demesne  as 
of  fee,  according  to  the  custom  of  the 
manor,  and  justify  not  that  they  have 
[[no]  freehold  at  the  common  law, 
but  by  the  custom;  so  that  copy- 
holder hath  fee  and  freehold  by  the 
custcmi,  and  not  by  the  common  law> 
as  it  seems  by  this  book,  21  Ed. 
4.  f.  96." 

(a)  Co.  Lit.  58.  b.  Murrtl  & 
Sm\iht  4  Co.  24.  b.  French* s  case, 
lb.  31.  Roe  d.  Newman  y.  Newman, 
2  Wils.  125.  2  DoQgl.  720.  Gre* 
gory  y.  Coifens,  Bendl.  197*  Chitty's 
I^ead.  2  Vol.  24?. 

It  should  also  be  shown  that  the 
estate  created,  is  allowed  by  the  cus- 
torn  of  the  manor.    The  Archh*.  qf 
Canierburfs  case.  Say.  131 ;  but  this 


does  not  seem  necessary  in  a  claim  of 
commoD,  Hoekute  y.  RMne,  2  Saund* 
326:  And  as  the  greater  estate  in- 
cludes the  less,  the  frequent  addition 
of  the  words  tn  tail,  for  life,  &c.  in 
pleading,  also  seems  unnecessary  in 
copyhdids  of  inheritance.  1  Sannd. 
Rep.  by  Seij.  Williams,  p.  34ft  n.  ft 
Ante,  p.  121. 

(5)  Hughes  y.  Harrys,  Cro.  Car. 
229.  Rogers  y.  Bradly,  2  Vent.  144. 
Elkin  y.  Wastell,  3  Bulst.  230.  Gale 
y.  Noble,  Carth.  432.  HiU  y.  Bolion, 
et  al,  2  Ltttw.  1171-  FoUei  y. 
Troake,  2  Lord  Raym.  1186.  Co. 
Lit.  58.  a.  n.  1.  Vide  also  Hutchi^ 
son  y.  Jackson  Sc  Dawson,  Lutw. 
1324,  where  in  trespass  for  taking 
the  plaintifTs  cattle  in  G,  the  de- 
^dant  pleaded,  that  the  Earl  of 
Sussex  was  seised  in  &e  of  the  manor 
of  S,  of  which  the  lands,  &c  were 
parcel,  and  descendible  from  ancestor 
to  heir  in  a  course  of  succession  called 
Tenant  Right,  which  on  demurrer 
^yas  held  to  be  repugnant  to  the  pre- 
yious  aU^ation.  See  the  pleadings 
in  this  case.  Lex.  Man.  App.  pi.  28; 
Vide  also  2  Vol.  CUtty^  n^d;'24»^ 
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the  plaintiff  had  a  verdict^  the  courts  upon  a  motion  in  arrest 
of  judgment^  held  that  the  dedaration  was  bad^  for  want  of  the 
words  ad  vohmtatem  damini,  and  gave  judgment  for  the  de- 
fendant A  writ  of  error  was  brought  in  B.  R.^  when  that 
court  fully  sanctioned  the  rule  of  pleading  as  laid  down  in  the 
Common  Pleas^  but  nevertheless  reversed  the  judgment  for  the 
defendant,  the  finult  in  the  declaration  being  helped  hj  the  ver* 
diet  finding  tiie  estate  to  be  copyhold  (a). 

When  copyholds  are  held  of  a  manor  which  is  ancient  demesne, 
it  is  also  very  essential  that  the  copyhold  tenure  should  be  plead- 
ed, for  if  j^eaded  that  they  are  held  of  A.  of  his  manor  of  B., 
which  is  ancient  demesne,  it  will  be  considered  that  th^  are 
pleadable  in  the  lord's  court  by  writ  of  right  dose,  and  if  plead- 
ed that  they  are  parcel  of  the  manor,  it  must  be  understood 
that  the  hmds  are  part  of  tiie  demesnes,  and  tiierefore  together 
with  the  manor  impleadable  only  at  conunon  law  (b). 

Although  the  proper  mode  of  pleading  by  copyholders,  is  by 
way  of  custom  (c),  yet  a  copyholder  in  A*  who  has  common  in 
B.  must  prescribe  for  it  in  the  qtte  estate  of  the  lord,  as  common 
out  of  the  manor  belongs  to  the  land,  and  not  to  the  estate  (d) ; 
and  if  he  enfranchise  he  must  plead,  that  up  to  such  a  time  the 
lord  had  common  for  him  and  his  customary  tenants,  and  that  at 
tiiat  time  the  lord  enfranchised  the  tenement  and  conveyed  it  to 


(a)  Crtmlher  y.  OUfidd,  1  Lutw. 
125.  S.  C.  in  error,  2  Lord  Raym. 
1225.  S.C.lSalk.  170,364.  S.C. 
6  Mod.  19.  S.  C.  Hdt  146.  And 
see  the  pleadings  in  tliis  case^'Lex* 
Man.  Append,  pi.  29. 

(6)  BriiUl  Y.  Bade,  1  Lord  Raym. 
43.  S.  C.  1  Salk.  186.  Doe  d. 
RuH  ▼.  Boe,  2  Burr.  1046.  KUe 
▼.  Lauiy,  3  Salk.  34.  Baker  r. 
Wick,  or  Parker  y.  Winck,  1  Salk. 
66.  12  Mod.  13.  Comb.  186.  And 
•ee  Swttik  ▼•  Frampton,  3  Lev.  405. 
But  in  A  leplem,  Botte,  C.  J«  held 


that,  after  imparlance,  the  defendant 
could  not  plead  ancient  demesne,  as 
it  admitted  the  jurisdiction  of  the 
court.  FincetU  ▼.  WaUU,  Sty.  197. 
And  see  post.  2d.  Vol.  tit.  'Ancient 
Demesne.' 

(c)  Crmoiker  &  OU^idd,  np. 
Tkampiom  v.  Boberts,  Fortesc.  340. 
Kemekin  Y.  Knigki,  I  WUm.  Xi.  8. 
C.lSirW.BL49.  And  see  JVidbof- 
jofi  ▼.  Smiik,  Lntw.  126. 1  Vent.  97* 

(d)  FoUtoH  Y.  Crackroode,  4  Co. 
31.  b.    Post,  p.  618.  n.  (b). 
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the  defendant,  and  that  rince  that  time,  the  feofiee  and  hb- 
tenants  have  had  the  right  of  common  (a). 

It  has  been  held,  that  a  plea,  justifying  under  a  custom  for 
the  tenants  of  &  particular  copyhold  estate  to  tnit  turf  and  dig- 
sand,  &c.  to  be  used  and  spent  on  the  tenement,  is  not  support- 
ed by  evidence  of  a  custom  embracing  the  copyholders  of  the 
manor  generally,  without  proving  the  particular  usage  as  to 
the  tenement  stated  in  the  plea  (&)• 

In  Boraston  v.  Hay  (c),  in  trespass,  the  custom  being  pleaded 
as  a  general  custom,  and  found  to  be  with  an  exception,  and 
special,  the  court  held  that  there  was  not  any  condunon  of  the 
point  in  issue. 

And  we  have  seen  that  evidence  of  a  widow's  estate  only,  will  not 
support  a  plea  that  the  widow  is  entitled  to  anestate  for  her  life  (d}. 

In  any  action  or  plaint  relating  to  the  copyholds  of  a  feme 
covert,  it  must  be  pleaded  that  tiie  husband  and  wife  are  seised 
in  right  of  the  wife,  and  it  is  bad  pleading  to  aver  that  the  husband 
alone  is  seised  in  his  demesne,  as  of  fee  in  r^ht  of  his  wife  (e). 

A  copyholder  in  pleading  may  allege  any  admittance,  either 
upon  a  descent  or  upon  a  surrender,  ae  a  grant ;  or  allege  tl^e 
admittance  of  his  ancestor,  as  a  grant,  and  show  the  descent  to 
him,  and  that  he  entered,  which  is  good  without  any  admit*, 
tance ;  but  it  is  not  sufficient  for  the  heir  to  plead,  that  his 
father  was  seised  in  fee  by  copy  of  court-roll,  at  the  will  of  the 
lord  according  to  the  custom,  and  that  he  died  seised^  and  the 
estate  descended  to  him  (y ). 

It  should  seem,  however,  that  there  is  this  material  differ-*. 


(a)  Davi^  r.  Walts,  1  Keb.  652. 
Barwick  r.  Matthews,  5  Taunt.  365. 
S.  C.  1  Manh.  50. 

{b)  Wilson  y.  Page,  4  Esp.  71- 
Mann.  Dig.  84. 

(c)  Cro.  £liz.  415. 

(nQ  lAnsey  y.  Dixon,  Dy.  Id2. 
Ante^  p.  599. 

{e)  Pdyhlank  y.  Hawkins,  Doug. 
329.  Caain  y.  MUnery  2  Lutw*  1 421 . 


Ante^  pp.  365,  457* 

{/)  See  the  third  resolntion  in 
Brown's  case,  4  Co.  22.  b.  Co.  Cop.> 
B.  41.  Tr.  95-^.  Vide  also  jRb6tiMoit 
y.  Smith,  4  Mod.  346.  Fisher  r. 
Wigg,  12  Mod.  297*  Pyiier  y.  Hem^. 
/mi^,  Cro.  Jac.  103.  Shepheartts  catse, 
Cro.  Car.  190.  Wade  y.  Baker  & 
Cole,  1  Lord  Raym.  130. 
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bctipefln  ooDjflioUs  md  fiwMtfWMTy  fredioIdB  pfttring  by 
ranneiider,  naauAj,  Ihat  in  pleadmg  copyfadd  it  is  sufficient  to 
dioir  die  gnnt  of  die  kid,  and  in  castvmiaiy  ficvdioUs  the 
estate  of  tibt  soneiiderar  most  be  diown  (a). 

But  wbese  tbe  tide  to  eopyfaolds  does  not  come  in  question, 
as  in  refdevin,  it  is  not  newgwary  to  dioir  an  admittanoe  (6). 

In  tbe  case  of  Pki^p^  t.  FiekSmg{e\  wUdi  was  an  action 
or««niip«t  in  the  caort  of  Commim  Ple»  agdiut  tlie  midee 
of  eopyhoUsi,  far  not  perfonaaiDg'  Us  contniet  and  p^ing  tbe 
pmrbasr  monej,  it  was  bdd  tbat  tbe  avennmt  bj  tbe  plaintiff 
in  bis  dfriaratiim,  that  be  bad  always  been  ready  and  willing 
and  bad  fineqnendy  oflfered  to  make  a  good  title,  and  to  make 
a  proper  soirender,  was  insufficient;  and  tbat  be  on^t 
to  batfe  averred  a  snffinient  performance  of  bb  part  of  tbe 
i^iecmcnt,  I^  stating  an  actual  sumender  to  tbe  dftfaidant ; 
<»  a  tender  and  lefasal,  and  to  bare  shown  ^dat  title  be 
bad  to  tbe  estate. 

It,  bowerer,  is  not  necessary  in  sncb  a  case  to  deUul  tbe 
nature  of  tbe  tide,  but  is  suffident  to  aYer  tbat  tbe  plaintiff  was 
s^sed  in  tee,  and  tbat  tbe  title  was  made  good,  perfect,  and 
satisfactory,  and  tbat  be  had  always  been  ready  and  willing, 
and  bad  offered  to  oonyey  the  estate  to  tbe  defendant  {d). 

Upon  trespass  in  a  grant  for  Ktcs  in  reversion,  it  was  pleaded, 
tbat  tbe  grant  was  ^  temewiemta  prdBdkia,  per  mnmen  of  a 
**  messuage  which  A.  P.  held  for  life,"  and  it  was  held  to  be 
pleaded  as  a  grant  in  possessi<»i,  and  not  in  reversion,  and 
mcnrable(e> 

Where  a  defendant  in  an  action  of  treq>ass  by  a  copyholder, 

(a)  Sdk.  365,  in  CrMr/Aer&  OU-  EtttSSa.  2  Smitli's  Rep.  543.   See 

feUL  also  Sogden's  Vendor  &  Pnrdi.  c  4. 

(6)  AdamM  ▼.  Crewf,  2  Vent.  182.  s.  a  <<oq  tbe  lemediee  6r  a  faicMii 

Wade  ▼.  Baker  St  Cole»   nlu  sap.  ''  of  oantract,"  and  tke  cttcs  Aete 


Aate»p*508.  dted  to  show  that  the  pordiaeer,  and 

(c)  2  H.  BL  123.  And  aee  Ed-  not  the  yendor,  oag|it  to  prepare  and 

marde  ▼•  Heaiier,  SeLCa.  Qi*  temp,  tender  the  oooTeyanoe.  \Wt  Ed.  p. 

King  3.  231.3 

(iQ  MarttM  h  others  r.  Sndik,  6  (e)  Gmf  r.  Kof,  Cro.  Eii&  061. 
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for  entering  his  copyhold  and  boring  for  coals,  justified  under 
the  lord  of  the  manor,  as  seised  in  fee  of  the  veins  of  coals 
under  the  copyhold  tenement,  with  liberty  qf  boring,  ^c,  it 
was  held  not  to  be  sufficient  for  the  plaintiff  to  reply,  that  such 
veins,  &c.  had  immemorially  been  parcel  of  the  manor  and  de- 
mised, &c.  without  reservatimi  of  the  coal,  unless  he  also  tra-* 
versed  the  liberty  of  working  tlie  mines ;  and  upon  the  court's 
observing  that  the  replications  were  bad  on  that  ground,  and 
that  the  plaintiff  ought  to  have  leave  to  amend,  or  that  there 
should  be  judgment  for  the  defendant,  the  plaintiff's  counsel 
prayed  leave  to  amend  his  replications,  which  was  granted  (a). 

Where,  in  trespass,  a  plea  of  a  right  of  way  stated  a  sur- 
render to  the  defendant,  of  a  copyhold  tenement,  with  all 
ways  then  used  by  the  tenants  and  occupiers  thereof,  the  seisin 
in  fee  of  the  surrenderor,  that  a  way  was,  at  the  time  of  the 
surrender,  used  by  the  tenants  and  occupiers  of  the  copyhold, 
over  the  locus  in  quo  to  a  public  street,  that  defendant  was  ad- 
mitted and  continued  seised,  and  being  so  seised,  and  having 
occasion  to  use  the  way,  committed  the  supposed  trespass. 
Replication  traversed,  the  way  being  used  at  the  time  of  the 
surrender.  New  assignment,  that  defendant  used  the  way 
at  other  times,  on  other  occasions,  and  for  other  purposes.  The 
right  of  way  was  established  at  the  trial,  but  it  appeared  that 
the  copyhold  tenement  was  in  possession  of  a  tenant,  and  that 
the  defendant^  as  landlord,  asserted  the  right  to  the  way, 
which  had  been  obstructed.  Verdict  for  the  defendant  generally, 
with  liberty  to  move  to  enter  a  verdict  on  the  new  assignment, 
for  the  plaintiff,  with  Is.  damages.  Held  that  defendant  might, 
as  landlord,  use  the  way  to  view  waste,  or  demand  rent,  or 
to  remove  an  obstruction ;  and  that  the  language  of  the  plea 
comprehended  all  the  purposes  for  which  a  person  seised  of 
the  tenement  might  use  the  way,  and  that  the  new  assignment 
meant  that  the  defendant  had  trespassed  on  the  close,  for  some 
purpose  unconnected  with  the  use  of  the  way  claimed  in  the 

# 

<«)  Bourne  v.  Taylor,  10  Ea«t  189. 
VOL.  I.  R  R 
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it  was  entitled  to  a  general  reidict  on 


pka,  80  that  the  deft 
tibt  whole  record  (a). 

The  defiendant  in  an  ejectment  pleaded  a  surrender  of  a  copy- 
hold bj  the  hand  of  the  steward^  and  issue  was  joined  absque 
toe,  that  he  was  steward ;  and  the  court  held  this  no  issue^  for 
that  the  trarerse  ought  to  be  general^  that  he  did  not  surrender^ 
as  the  surrender  was  void  if  he  were  not  steward :  So  of  a  sur- 
render pleaded  into  the  hands  of  the  tenants  of  the  manor^  and 
it  was  ruled^  that  where  issue  is  taken  upon  a  surrender^,  it 
diall  be  tried  where  it  was  alleged  to  be  done,  and  not  where 
the  manor  is  (6). 

If  a  Tcndee  of  o^ybdds  who  takes  a  bcmd  for  quiet  enjoy- 
menty  by  his  own  act  occasions  a  forfeiture,  the  oUigor  ts  dis- 
diaiged  from  the  condition :  therefore  in  debt  on  bcmd  for  sur- 
rendering copyholds  and  pomitting  the  purdiaser  to  enjoy 
without  interruption  of  any  one,  the  defendant  pleaded  per- 
formance, and  that  the  plaintiff  continued  in  possession  for  a 
certain  time,  and  then  the  lord,  for  rent  in  arrear,  entered  ac- 
cording to  the  custom,  for  a  forfeiture ;  and  the  court  held  it 
was  a  good  plea  (c). 


(«)  Pnmd  r.  HoUis,  I  Barn.  & 
8.  Wlietlier  that  am  be  a 
higfawa J  wbidi  is  not  a  tlioroiig^&Te, 
see  Wood  t.  FaU^  5  Barn.  &  Aid. 
456,  which  case  has  decided  that 
tibere  cannot  ht  a  dedication  to  the 
pnUic  bj  a  lessee,  except  with  the 
consent  of  the  owner  of  the  fee.  A 
dedication  means  onl jr  a  right  of  pass- 
ing, and  a  street  or  rood  must  be 
finished,  to  induce  the  presumption 
of  a  dedication.  See  Woodyery.  Had' 
dm,  5  Taunt.  142:— And  note  that 
the  obsenrations  of  C.  J.  Maiufidd 
in  that  case  are  thought  to  have 
shaken  the  opinion  expressed  by  Lord 
Kenym  in  the  case  of  the  Rug^ 
Charily  Y.  Merrymeaiher,  11  East 
376.  (n.),  that  eight  years'  acquis 


escence  by  the  reversioner,  after  the 
determination  of  a  long  lease,  was  a 
sof&dent  time  for  presuming  a  dere- 
liction of  way  to  the  public,  and  that 
ihelocus  in  quo  not  being  a  thorough- 
&re  made  no  diffierenoe. 

(6)  fVoodY.BmiU,€}TO.Ei3M.20O. 
See  Co.  Cop.  s.  46.  Tr.  106.  In 
plfading  a  grant  of  copyholds  it  is 
necessary  to  state  the  steward's  nsmew 
Bromn  y.  FoHer,  Cro.  Elis.  302. 
Tlie  Archbishop  of  Canitrhunft  eut^ 
Soy.  131.  Chit,  on  Pleading,  2  Vol. 
248,269. 

(c)  Dy.  30.  a.  In  debt  upon  bond 
for  quiet  enjoyment  of  copyholds,  the 
plaintiff  must  show  that  he  was 
evicted  by  lawful  titk.  Hammd  ▼. 
Dod,  Cro.  Car.  5. 
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In  an  action  upon  the  case  for  not  performing  a  promise  to 
join  in  a  surrender  of  copyholds,  the  plaintiff  must  allege  in  his 
declaration,  that  he  made  a  request  to  the  defendant  to  join  in 
the  surrender ;  and  when  the  plaintiff  assigns  a  particular  mode 
of  surrender,  viz.  into  the  hands  of  two  tenants,  he  should  show 
that  there  is  such  a  custom ;  or  a  demurrer  will  hold  (a)« 

But  a  general  custom  of  the  realm,  as  for  a  copyholder  to 
surrender  in  court,  or  out  of  court,  into  the  hands  of  the  lord, 
need  not  be  alleged  (b). 

Nor  is  it  necessary  under  a  covenant  to  surrender  copyhold 
lands,  for  the  purchaser  to  show  a  court  to  have  been  holden, 
as  the  vendor  ought  to  procure  a  court  to  be  holden  (c). 

The  case  of  Duberley  v.  P€^e  &  another  (d),  (which  was 
an  actiou  for  breaking  the  plaintiff's  close,  then  lately  part  of 
the  waste  of  a  manor,)  has  established,  that  a  plaintiff  is  enr 
titled  to  the  costs  of  pleadings,  where  one  of  several  pleas 
pleaded  by  the  defendant,  is  adjudged  bad  on  demurrer,  al- 
though the  defendant  has  a  verdict  on  the  issues  joined  on  the 
other  pleas»  and  though  it  appears  on  the  whole  of  the  record 
that  the  plaintiff  has  no  cause  of  action.  The  court  observed, 
that  the  costs  of  double  pleading,  were  by  the  statute  4  Ann. 
c  16.  left  at  their  discretion,  but  that  the  quantum  only,  and 
not  the  allowance  of  costs  at  all,  was  in  the  discretion  of  the 
court ;  that  the  demurrer  was  in  consequence  of  the  bad  plea 
by  the  defendants,  and  as  the  plaintiff  had  judgment  on  that 
plea,  he  was  entitled  to  the  costs  of  it  (e). 


(a)  Freeborn  v.  Purchase,  Sty. 
J07*  And  see  Turner  y.  Beany,  I 
Mod.  61.   Ante,  p.  153-4. 

(b)  Go.  Lit.  59.  a. 

(c)  Vide  Fletcher  v.  FynfeU,  Cro. 
Jacl02. 

See  fuither  as  to  the  form  and 
manner  of  pleading  in  copyhold  cases. 
Chit,  on  Pleading,  2  VoL  38,  47^ 
247>  &c.  269,  &c.  547. 


{d)  2  T.  R.  391. 

(e)  See  as  to  pleadings  in  replevin, 
ante,  tit. '  Heriots.' 

Formerly,  when  the  plaintiff  pre« 
vailed  upon  one  of  his  counts,  he  had 
a  right  to  have  his  costs  upon  that 
count,  without  any  deduction  on  ac« 
count  of  the  defendant's  having  had 
judgment  upon  ademurrer  to  the  other 
count.    See  PceUm  v.  Stanway,  5 

R  R  2 
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It  would  not  be  {xerfectly  consisteat  with  the  object  o(  tins 
treatise,  either  totally  to  pass  over,  or  to  go  very  much  into 
detail  on  the  subject  of  pleadings  in  customary  plaints,  in  the 
nature  of  possessory  actions  and  writs  of  right  (a).  I  would 
lay  it  down  as  a  general  principle,  that  the  forms  and 
decisioQs  which  will  be  found  in  the  books  as  applicable  to 
freehold  cases,  are  to  be  the  guide  of  the  steward  in  all  similar 
litigations  with  respect  to  copyhold  property.  Something  has 
been  already  said  on  this  head  in  treating  of  the  nature  and 
i^edress  of  real  injuries,  and  under  the  section  of  evidence. 
In  circumstances  of  peculiar  difficulty,  the  steward  may  find  it 
necessary  to  have  recourse  to  the  several  books  of  entries,  but 
he  will  in  almost  every  instance  be  relieved  from  embarrass- 
ment, by  the  analogous  forms  and  rules  in  freehold  cases,  am- 
ply frunished  in  Fitzkerherfs  Natura  Brevium  and  Booties 
Real  Actions.  Much  useful  learning  will  also  be  found  on 
this  abstruse  subject  in  the  very  interesting  case  otDawkmd  t. 
Slade  &  Wi/e,  in  error  from  the  court  of  Conunon  Pleas  (&), 
on  reversal  of  the  judgment  of  the  court  below,  reported  by 
Mr.  East,  5  vol.  272,  and  wherein  the  court  of  King's  Bench 
ruled,  that  the  demandant  in  a  Writ  of  Right,  must  allege  the 
temn  of  the  ancestor  to  be  not  only  ut  dejeodo,  but  also  tie 
jure  (c). 


East  2M,  citing  Butchery.  Green,'B. 
R.  E.21  Geo.  3.  Vide  also  Say.  211. 
2  Burr.  1232.  Hnllock  145.  2  Tidd 
1008.  CSth  Ed.]  1  Chit.  458.  [3d 
Ed.^  Bat  by  the  new  roles  (ante^ 
p.  589>)  "  No  coats  shall  be  allowed 
"  on  taxation  to  a  plaintiff^  upon  any 
i^  oouuts  or  issues  upon  which  he  has 
''not  succeeded;  and  the  costs  of  all 
.''  issues  found  for  the  defendant  shall 
"  be  deducted  from  the  plaintijBF's 
*'  costs."  [Rule  74.]  And  this  rule 
is  CQ^idered  as  declaratory  of  the 
meaning  of  the  stat.  23  Hen.  8.  c.  15# 


and  4  Jac.  1 .  c.  3.,  and  to  entitle  the 
defendant  who  obtains  judgment  on 
demurrer,  to  deduct  the  ooot^  show- 
ing therefore  that  the  above  dedsiooa 
were  wrong.  See  Adams  &  Gi&MOf 
in  Error,  Kzdi.  Chamb.  Easter  Vae. 
1833,  M.S. 

(a)  This  is  rendered  the  less  ne- 
cessary by  the  general  eKpeetation  of 
a  speedy  abolition  of  real  aetioos  aad 
plaints  in  natune  thereo£  Anlet»p. 
562.  n.  (d). 

(b)  2  Bos.  &  Pol.  570. 

(c)  Ante,  p.  681. 
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The  reader  is  likewise  referred  to  the  third  volume  of  Mr. 
Chitt/s  treatise  on  Pleading,  p.  593  to  p.  668. 


Prescription.  A  copyholder  as  against  all  strangersj^ 
must  prescribe  by  way  of  custom  through  the  lord  (a),  that  is, 
that  the  lord  and  his  ancestors  and  all  those  whose  estate  he 
has,  hate  had  common  in  such  a  place  for  him  and  his  tenants 
at  will,  &c.  but  as  against  the  lord,  he  must  prescribe  by  way 
of  usf^  only  (b). 

It  wduld  seem,  however,  that  the  copyholders  of  a  manor 
belonging  to  a  See  may  prescribe  generally  upon  usage  in  nau 
decimando  on  a  prohibition  for  staying  a  suit  for  tytbes  (c). 

Unity  of  possession  alone,  of  the  manor  and  parsonage  in  an 


(fl)  Sharp  V.  Jjnvther,  Tr.  9  Geo. 
2.  Rep.  temp.  Hardw.  293.  Thomp^ 
wn  v.  Roberts^  Fortesc.  339.  Chit, 
on  Pleading,  I  VoL  578.  2  Vol.592. 
[3d  Ed.]  Supp.  Vin.  Cop.  (P.  2.) 
pi.  Ij  2.  A  prescription  hj  way  of 
que  estate  in  the  lessee  for  years  of 
the  manor  is  ill.  Grammer  v.  Watson, 
1  Ltttw.  81 .  And  see  Lex.  Man.  49, 
53;  and  the  pleadings  in  Grammer 
6c  Watson,  ib.  App.  pi.  14.  Pre- 
scription by  customary  freeholder^  in 
a  que  estate  good.  FoUet  v.  Troake, 
2LordRaym.  1188. 

{b)  Foiston  &  Crachroode,  4  Co. 
31.  b.  Pearce  v.  Bacon,  or  Barker, 
Cio.  £liz.  300.  Gouldsb.  133.  Mo. 
461.  Ca.  647.  Crowther  &  Oldfeild, 
ante,  p.  606.  n.  (a).  Kenchin  & 
Knight,  1  Wils-  253-4.  S.  C.  1  Sir 
W,  BL  49.  GatewartTs  case,  6  Co.  60. 
And  see  2  Sir  W.  Bl.  927-«. 

It  sometimes  happens,  that  copy- 
holders have  a  right  of  common  in 
.  wastes  out  of  the  manor,  and  when 


that  is  the  case,  they  must  prescribe 
by  way  of  que  estate  in  the  lord, 
and  not  by  way  of  custom.  Vide 
Sharp  V.  Lowther,  sup.  Banvkk  v. 
Matthews,  5  Taunt.  365.  8.  C.  .1 
Marsh.  50.  7  East  485.  Roberts  ▼. 
Young,  Hob.  286.  FoiHon  &  Crocks 
roode,  sup.  1  Bam.  &  Aid.  361,  in 
Rex  V,  Inhab.  of  EcclesfiekL  Dy. 
363.  pi,  27.  Trigge  v.  Turner,  3 
Lev.  98.  Chitty's  Pleading,  2  VoL 
592.   Ante,  p.  606. 

If  the  party  prescribe  absolutely, 
and  the  evidence  is  of  a  prescription 
under  a  condition,  it  is  a  variance, 
secus  if  the  condition  is  not  annexed 
to  the  prescription.  Gray's  case,  5 
Co.  78.  b. 

(c)  Crouch  V.  Fryer,  Cro.  Eh's. 
704,784.  S.C.M0.6J8.  S.C.Yelr. 
2.  And  see  Stephenson  v.  Hill,  3  Burr* 
1273 ;  which  was  an  action  upon  the 
Btat.  of  2  &  3  £d.  6.  c.  13.  for  treble 
damages,  for  not  setting  out  tythesr 
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AUot  or  a  Ihnor,  has  been  hdd  not  to  be  adischarge  of  tythes 
lor  the  oc^yholders  (a). 

Bat  oc^yhold  hnds  may  be  ex^npt  from  tjrthes  on  the 
graand  of  nnitj  of  possesion  of  the  rectory^  manor^  and  lands, 
m  one  of  the  greater  monasteries  dissolyed  by  31  Hen.  8.,  al- 
thoagh  other  copyhdds  of  the  manor  belonged  to  the  monas- 
taj  at  the  dissolution,  and  were  subject  to  tythe,  for  the  mo- 
nastery migfat  haye  granted  out  the  latter  before  the  union^  and 
the  former  after  it  (&)• 

Yet  it  must  not  be  suppoaed  that  all  copyholders  can  pre- 
scribe against  their  ford.  In  the  case  of  Cage  &  Dod  (c),  the 
court  said  that  a  copyholder  for  life  could  not  prescribe  against 
his  lord,  but  that  a  copyholder  in  fee  might. 

This  distinction  is  sanctioned  by  the  rule  in  freehold  cases  {d), 
but  I  would  submit  that  by  analogy  to  the  power  of  committing 
waste  on  copyhold  lands  (?),  a  copyholder  for  life  with  power 
to  renew  or  to  nonunate  a  successor^  is  on  the  same  footing 
with  a  copyholder  of  inheritance,  and  may  prescribe  against 
hbloid. 

But  a  o^yhdder  of  inheritance,  I  apprehend,  cannot  pre« 
acribe  to  have  common  in  ezdusion  of  the  lord,  though  a  pre- 
scription for  copyholders  to  have  sole  pasture  has  been  held 

{a)  Braucke's  cue.  Ma  S19.   I      13.  S.  C.  I  Vent.  123,  103;  and  see 

Gwillim  156L    See  alao  Siephauom     the  Pleadings  in  this  caae^  Lex.  Man. 

Y.  Hiii,  uln  snp.  -^PP'  P^*   ^^   Vide  also  Patier  & 

(6)  Momek  ▼.  Huskisstm,  1   Sim.     Narik,  1  Vent.  383.  S.  C.  1  Saund. 

347.  S.  C.  2  Keb.  513-17.  S.  C.  1 
Ler.  268 :  It  was  held  in  this  eaaCj 
that  prescription  b j  freehdders  and 
custom  bj  oopyholdersy  may  be  jeined 
in  one  plea.  See  the  pleadings  in  this 
caae.  Lex.  Man.  App.  pi.  12.  ^^de 
also  ^or<A  y.  Cos,  Vang.  251.  1  Ler. 
25a  2  Bolst.  87.  N.  (6.)  Co.  Lit 
122.  a.  Keniiek  t.  PargUer,  Cra. 
Jac20a  8.C.YelT.]29.  Dom^aa 


(c)  Stj.  233.  Tnpneil  v.  Kyllyi, 
Keilw.  77- 

339.  SmUk Y. Morris,  Ih.  340.  6Co. 
00. 

(e)  Ante,  pp.  499,  500. 

(/)  Hotkims  y.  RolnM,  I  Mod.  74. 
S.  C.  2  Sannd.  324.  S.  C.  2  Keb. 
842.    S.C.2Ley.2.  a  C  PoUexf. 
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A  custom  for  the  lord  to  make  grants  of  the  waste,  with  the 
consent  of  the  homage,  to  the  prejudice  of  a  right  of  common 
in  the  tenants  of  the  manor,  is  good,  the  practice  heing  evidence 
of  a  reservation  of  the  right,  upon  the  original  grant  by  the 
lord,  of  the  privilege  of  common  over  the  waste,  rendering 
therefore  the  right  of  the  tenant  subservient  to  that  of  the 
lord  (a). 

And  by  the  same  rule,  the  lord  may  by  immemorial  usage, 
have  the  right  to  dig  pits,  or  to  empower  others  to  do  so, 
although  there  be  not  sufficient  herbage  left  for  the  common- 
ers (fr);  it  is  to  be  recollected,  however,  that  rights  of  thb 
nature  are  perfectly  dbtinct  from  the  privilege  which  every  lord 


y.  Kendid,  lb.  256.  Pitt  v.  Cluck, 
Hut.  45. 

The  want  of  avennent  of  levancy 
and  coudbaacj,  when  sach  is  the  pre- 
scription, will  be  aided  by  yerdict, 
see  1  Vent.  165,  in  Hoskins  8c  Ra- 
bins. So  also  the  insufficiency  of 
pleading  a  license  for  a  stranger  to 
put  in  his  cattle,  which  license  must 
be  by  deed.  Hoskins  &  Robins,  sup. 
And  see  Cro.  Jac.  575,  in  Monk  ▼• 
Builer. 

No  person  can  prescribe  to  have 
any  manner  of  common  in  another 
man's  lands,  to  the  total  exclusion  of 
the  owner  of  the  land.  Co.  Lit. 
122.  a. 

(a)  Fdtkard  v.  Hemmett  &  others, 

5  T.  B.  417.  (n.  a.)  And  see  Lady 
Weniworth  y.  Clay,  Fin.  Rep.  263-4. 
Boukoti  y.  Winmill,  2  Campb.  261. 
Lord  Northwich  y.  Stanway,  3  Bos. 

6  Pul.  346. 

The  grant  in  the  aboye  case  of 
Folkard  &  Hemmett  was  made  for 
the  purpose  of  building  houses  on  the 
ground.    De  Grey,  C.  J.  said,  '« The 

plaintiff  must  prove  himself  to  be 


€€ 


€t 


€€ 


€€ 


"  in  possession  of  a  right  of  common, 
"  and  that  this  right  has  been  pre- 
judiced ;  any  prejudice  in  the  mi- 
nutest d^;ree  is  sufficient.  The 
defendants  justify  under  the  usage. 
"  I  will  not  call  it  a  custom,  because 
''  I  look  on  it  as  a  resenred  riglit  of 
'^  the  lord.  There  are  two  consider- 
"  ations ;  1st,  If  this  usage  be  true  ? 
''  2dly,  If  true,  whether  legal  ^  As 
''to  the  iirst,  the  defendants  haye 
"  proyed  by  the  Court  Rolls,  that  it 
"  has  been  the  usage  eyer  since  1599. 
*'  As  to  the  2d,  it  is  a  matter  of  law ; 
''  a  question  of  noyelty  and  import- 
*<  ance.  The  reason  of  such  a  resery- 
ation  by  the  lord,  might  be  its  yi- 
dnity  to  London."  The  jury  thought 
the  land  was  of  no  yalne,  and  conse- 
quently that  the  plaintiff  was  not 
damaged,  and  they  found  a  yerdict 
for  the  defendants. 

(6)  Bateson  y.  Green  &  another, 
5  T.  R.  4J 1. 

In  some  manors  a  custom  exists  for 
the  owners  of  land  in  the  common- 
fields  to  inclose  them  of  their  own 
authority,  and  hold  them  in  seyendty, 


*€ 
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of  a  manor  possesses  under  the  statate  of  Merton  (a),  of  in« 
closing  and  approving  any  part  of  the  wastes,  provided  he 
leave  sufficient  common  of  pasture  for  the  tenants  (6) ;  and 
which  privilege  is  not  confined  to  the  lord  of  the  entire  manor, 
for  in  the  construction  of  the  ahove  stat.  any  person  seised  in 
fee  of  part  of  the  waste  may  approve,  though  not  lord  of  the 
manor  (c). 

But  in  Place  v.  Jackson  (d),  where  the  right  of  the  common- 
ers was  shown  to  be  subservient  to  the  right  of  the  lord  to 
minerals,  the  court  of  B.  R.  held  that  if  the  lord  were  to  exer- 
cbe  the  right  of  taking  stone  wantonly,  and  so  unnecessarily  to 
interfere  with  the  commoner's  right  of  pasture,  he  would  be 
liable  to  an  action,  but  not  so  if  he  acted  honestly,  and  bon& 
fide,  in  getting  stone  as  occasion  required* 

The  case  of  Drury  v,  Moore  (e),  is  an  authority  that  the 
lord  of  a  manor,  except  with  the  aso^nt  of  the  homage  under  an 
established  custom,  cannot  inclose  and  build  upon  the  waste 
lands,  to  the  prejudice  of  rights  of  common. 

And  in  the  case  of  Badger  v.  Ford  (y* ),  where  the  lord  of 
the  manor  had  been  in  the  habit  of  granting  leases  of  parcels  of 
the  waste  (ex  mero  motn)  for  upwards  of  150  years,  under 
which  the  whole  of  a  common  had  been  inclosed,  Abbott  C.  J. 
said  it  was  too  much  to  presume  a  reservation  of  a  power  by 
the  lord  at  the  time  of  the  original  grant,  the  effect  of  which 
would  be  to  enable  him  to  annihilate  the  right  of  oommiMi 
altogether. 


giving  up  their  rights  of  oommon  on 
the  other  common  field  lands. 

(a)  20  Hen.  3.  c.  4.  And  see  13 
Ed.  1.  St.  1.  c.  46. 

(6)  The  lord  must  show,  and  should 
allege  on  the  record,  that  there  is  suf- 
iiciency  of  oommon  left.  Ante,  tit. 
'  Evidence,'  p.  604. 

It  has  been  doubted  whether  equity 
has  any  jurisdiction  on  this  subject, 
see  Hon  v.  Bromsgrove  Tenants,  1 
Vern.  22;  but    the  court    has  fre- 


quently directed  issues  to  try  if  suf- 
ficient common  were  left  for  the  te- 
nants. Weekes  v.  Slake,  2  Vera.  301. 
AriUnglon  y.  Fawkes,  lb.  356.  S.  C 
1  Eq.  Ca.Abr.  103. 

(c)  GUn>er  v.  Lane,  3  T.  R.  445. 

\d)  4  Dow.  &  Ry.  3ia 

(e)  Manor  of  Hadley,  1  Stark. 
102. 

(/)  3  Bam.  &  Aid.  153.  And  see 
7  Born.  &  Cress.  365, 372^  in  Arlett 
V.  EUis. 
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But  if  a  building  be  erected  on  the  waste,  under  a  grant  made 
by  the  lord,  even  without  the  assent  of  the  homage,  and  the  te- 
nants, having  rights  of  common,  stand  by,  and  make  no  objec- 
tion on  laying  the  foundation  of  it,  I  apprehend  that  a  court  of 
equity  would  interpose  to  prevent  the  building  being  pulled 
down  (a). 

And  supposing  the  lord  of  a  manor  to  have  projected  a  line 
of  building  on  part  of  the  wastes,  over  which  the  tenants  had  a 
right  of  common,  and  a  considerable  expense  to  have  been  in- 
curred by  the  lord,  or  his  lessee,  in  erecting  some  few  houses, 
without  any  opposition  on  the  part  of  the  persons  entitled  to 
commonable  rights,  I  incline  to  think  that  a  court  of  equity 
would  protect  the  lord,  or  his  lessee,  in  the  completion  of  the 
whole  range  of  building,  on  the  ground  of  an  implied  assent  of 
the  commoners  to  the  design  manifested  by  the  erection  of  the 
few  houses ;  and  an  assent  of  that  nature  once  given,  could  not 
afterwards  be  withdrawn  (b). 

The  courts  require  clear  evidence  to  support  even  partial 
rights  by  the  lord,  to  the  prejudice  of  the  commonable  rights. 
But  it  would  seem  that,  in  point  of  law,  the  lord  of  a  manor 
may  have  a  partial  right  in  respect  of  the  wastes  of  his  manor, 
even  over  the  wastes  of  another  manor  (c). 

And  the  lord  I  apprehend,  provided  he  leave  sufficient  com- 
mon, where  commonable  rights  exist,  may  open  mines,  and  dig 
brick  earth,  &c.  and  plant  upon  the  wastes  of  the  manor,  as  a 


(a)  See  6  Vin.  Cop.  ( W.  d.)  pi.  3. 
2  Atk.  83.  Per  Lawrence,  J.,  6  T.  R. 
556.  The  incloeure  of  a  common  is  a 
private  wrong  only^  9  Co.  113 :  and 
it  is  clear  that  a  common  that  has  been 
inclosed  for  a  great  number  o£  years, 
cannot  afterwards  be  thrown  open. 
SUway  V.  Compion,  1  Vem.  32.  Qln 
that  case  the  common  had  been  in- 
closed for  30  years.]  And  see  Toth. 
J  74,  citing  Piggo^  V.  Knivetofij  4  Jac. 
But  it  is  otherwise  as  to  an  indosure 


in  a  forest.  See  Leicester  Forest 
case^  Cro.  Jac.  156. 

(6)  Fox  V.  Shrewsbury,  Toth.  176. 
And  see  Palm.  71-  8  East  308.  7 
Taunt.  374.  7Bing.693-4.  Jack^ 
son  y.  Cator,  5  Ves*  688.  A  com- 
moner asaeiitiiig  to  an  encroachmeat 
is  concluded  by  it,  but  not  express- 
ing a  dissent  does  not  bar  his  right 
of  action.  Harvey  y.  Reynolds,  1 
Carr.  141. 

(c)  Per  Bay  ley,  J,  in  Earl  of  Sef-^ 
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necessary  consequence  of  his  right  to  the  soil  of  the  wastes,  and 
of  the  rule  that  the  tenants  have  no  interest  except  to  take  the 
herbage  by  the  mouths  of  their  cattle  (a). 

It  is  proper  to  notice  here,  that  in  the  case  of  Fawcet  v. 
Strickland  et  al.  (b),  it  was  ruled  by  the  court  of  Common 
Pleas,  that  although  the  statute  of  Merton  speaks  only  of 
common  of  pasture,  so  that  the  lord  cannot  approve  against 
common  of  turbary,  as  of  common  right  (r),  yet  where  there  is 
common  of  pasture  and  common  of  turbary  on  the  same  waste,  he 
may  inclose  against  the  common  of  pasture,  for  an  action  would 
lie  against  the  lord  in  case  of  an  interruption  or  injury  to  the 
right  of  common  of  turbary  (d),  but  such  an  interruption  is  not  a 
necessary  consequence  of  an  approvement  of  part  of  the  waste  (e) ; 
therefore  in  an  action  against  the  lord  complaining  of  such  inclo- 
sure,  the  tenant  must  show,  not  only  that  there  is  an  insufficiency 
of  pasture  left,  but  also  an  interruption  in  the  enjoyment  of  the 
common  of  turbary  {/).  But  the  lord  may,  by  custom,  indose 
parcels  of  the  waste,  even  as  against  common  of  turbary  (g). 

It  has  been  decided  that  a  commoner  may  enter  forcibly,  if 


ion  y.  Court,  5  Barn.  &  Cress.  921. 
S.  C.  8  Dow.  &  Ry.  741. 

(a)  BijUon  y.  Lowther,  2  Dick. 
677-  Horsey  y.  Hagberlon,  Cro.  Jac 
229.  Co(^ier  y.  Marshall,  1  Burr. 
265.  Sadgrove  y.  Kirby,  6  T.  R. 
486.  Kirby  y.  Sadgrove  in  Error^  1 
Bos.  &  Pul.  17-  Filewood  y.  Palmer, 
Mos.  169.  5  Vin.  8.  pi.  33. 

A  commoner  cannot  maintain  tres- 
pass  for  damage  to  the  soil  or  grass ; 
for  he  has  no  interest  but  to  take  the 
pasture  by  the  mouths  of  his  cattle. 
Com.  Dig.  Common  (H.)^  cites  Bridg. 
10.  12  H.  8.  2.  2  RoL  552. 1.  7. 

(6)  2  Comy.  57a  S.  C.  WiUes 
57*  And  see  a  similar  determination 
in  Shakespear  y.  Peppin,  6  T.  R. 
741.  Vide  also  2  Inst.  87-  Duberley 
y.  Page  &  another,  2  T.  R.  391. 


Smith  y.  FetherweU,  1  Freem.  190. 
2  Mod.  6.  Leech  Y.  Widsley  igt  Medg- 
ley,  1  Vent.  64.  1  Ley.  283.  2  Keb. 
590,  601.  1  T.  Raym.  185.  Oorit- 
JDfi  y.  Woodhouse,  5  T.  R.  41 2,  n.  (a). 
And  as  to  extinguishment  of  com- 
mon, see  Bacon  &  Palmer,  1  Brownl. 
174.  Post.  tit. '  Enfranchisement.' 

(c)  Grant  v.  Gunner,  1  Taaiit. 
435. 

((f)  Fawcet  y.  Strickland,  sup. 

(0  See  6  T.  R.  748,  in  Skake^ 
spear  y.  Peppin. 

(/)  See  per  AshhurH,  J.  in  SaA- 
grove  y.  Kirhy,  sup. ;  and  per  Lord 
Kenyan,  in  Shakespear  &  Peppin, 
sup. 

(jg)  ArleU  Y.  Ems  &  others,  7 
Bam.  &  Cress.  346,  374.  Ante, 
p.  604. 


CH.  Xy.3  OF   PLEADING,   PRESCRIPTION,   ETC. 


619 


the  lord  by  any  act  wholly  exclude  him  from  an  exercise  of  his 
right  (a).  And  although  it  was  formerly  thought,  that  if  the 
lord  inclosed  the  wastes  of  his  manor,  the  tenants  could  only  re- 
move so  much  of  the  fences  as  was  requisite  to  enable  them  to 
enjoy  their  rights  of  common,  by  admitting  cattle  to  enter  into 
the  inclosure ;  yet  it  is  now  clearly  settled  that  the  commoners 
may  remove  the  whole  of  the  fences,  if  erected  on  the  common- 
able land  (b). 

If,  however,  the  commoner  is  not  wholly  excluded  from  the 
common,  but  his  rights  be  merely  abridged  by  the  planting  of 
trees,  or  other  like  acts  of  the  lord,  the  remedy  of  the  commoner 
is  action  on  ttie  case  or  assise  (c).  But  in  order  to  maintain 
such  an  action  against  the  lord,  the  commoner  must  show  that 
tliere  was  not  a  sufficiency  of  common  left  (d)* 

A  copyholder,  in  case  of  intrusion  on  his  commonable  rights 
by  a  stranger,  may  distrain  the  cattle  damage  feasant,  or  bring 
his  action  on  the  case  {e) :  but  one  commoner  cannot  distrain  the 
cattle  of  another  for  damage  feasant,  except,  as  it  should  seem, 
where  the  number  of  cattle  is  stinted  (y*),  though  an  action 
will  lie  against  the  lord,  or  by  one  commoner  against  another,  for 


(a)  Mason  v.  Ccesar,  2  Mod.  %5, 
Cooper  v.  Marshall,  1  Burr.  259.  2 
Wils.  51.  Sadgrove  y.  Kirby,  6  T.  R. 
486. 

(b)  Arlett  V.  EUis,  7  Bam.  & 
Cress.  360,  362-4,  372-7>  cites  Bro. 
Abr.  tit. '  Common/  pi.  9.  15  H.  7* 
10.  b.  2  Inst.  88.  In  Smith  y.  Bon^ 
sail,  Gouldsb.  117>  it  was  stated  ar- 
guendo  by  Drew,  that  if  parcel  of  a 
common  be  inclosed,  a  commoner 
ought  to  make  but  one  gap  to  put  in 
cattle ;  but  Anderson  said,  ^  he  may 
make  as  many  gaps  as  he  will/ 

(c)  Clayton  V.  Horsey,  1  Roll. 
Abr.  106.  (M.)  pi.  19.  Bridgm.  11. 
Cooper  &  Marshall,  Sadgrove  & 
Ktrhy,  sup.  And  see  per  Lee,  C.  J., 
in  Creach  y  Wilmol,  2  Taunt.  160. 


It  has,  however,  been  said,  that  a 
copyholder  can  have  no  assise  of  com*- 
mon  right  against  his  lord,  but  is  to 
be  relieyed  in  equity.  Toth.  108, 
cites  Tenants  of  Peitvorth  y.  Earl  of 
Northumberland,  38  &  39  Eliz.  and 
Colcot  y.  Lea,  same  year,  and  43 
Eliz. 

(d)  Sadgrove  6c  Kirby,  sup. 

(e)  Robert  Marys's  case,  9  Co. 
111.  Dixon  y.  James,  1  Freem.  273. 
S.  C.  Lutw.  1238.  Terrey  y.  Godier, 
1  Roll.  Abr.  89.  pi.  8.  Atkinson  y. 
Teasdale,  3  Wils.  287-  S.  C.  2  Sir 
W.  Bl.  817. 

{f)  1  Saund.  346.  n.  Dixon  y. 
James,  sup.  Hall  y.  Harding,  4  Burr. 
2427.  S.  C.  1  Sir  W.  Bl.  673.  Woolr. 
on  Rights  of  Common,  247. 
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sofdiai^g  the  omnmon,  however  trifling  the  injury  (a),  and 
ahhongfa  the  plaintiff  has  himself  orerstocked  (b). 

Nor  can  the  lord  distr^  for  surdiarge  of  common,  where 
there  is  a  colour  of  right  (e)» 

An  obsenration  in  this  place  on  the  right  firequ^dtly  claimed 
hy  copyholders  of  digging  and  taking  away  gravel,  sand,  and 
the  like  articles,  found  on  the  lord's  waste,  under  an  alleged  im* 
memorial  usage,  may  probably  be  acceptable. 

An  ^restricted  right  to  dig  and  carry  away  grarel  and 
loom,  &c  from  the  waste  lands  of  the  manor  is  sometimes 
claimed  by  the  taaants,  and  in  other  instances  the  right  is  con- 
fined to  such  quantity  as  the  tenants  may  desire  for  the  pur- 
pose of  being  used  and  spent  on  their  copyhold  tenements  (d^  ; 
and  I  incline  to  think  that  even  the  latter  custom  could  not  be 
supported  with  reference  to  the  established  rule  of  law,  that  all 
customs  must  be  reas(mable  (e).  In  order  to  bring  such  a  custom 
within  that  rule,  I  s^prehend  that  the  right  to  dig  and  carry 
away  the  soil  of  the  waste,  ought  to  be  confined  to  neeeuary 
oonsumpti<m  and  repairs  (^)  upon  the  ancietU  copyholds  of  the 
manor  (g). 


(a)  HaU  ▼.  Harding,  4  Burr. 
2427.  S.  C.  I  Sir  W.  BL  673.  Wells 
▼.  Walling,  2  Sir  W.  BL  1233. 
Fuker  T.  Wren,  3  Mod.  251.  And 
see  Sap.  Vin.  Abr.  tit.  *  CoounoDer/ 
(B)  pL  2«  5.  In  snch  an  actioa  the 
commoner  most  particularly  show 
the  surcharge.  2  Mod.  7,  in  Smith  &c 
FevereL  Lutw.  107.  3  Wils.  281, 
290,  in  Atkinson  &  Teasdale. 

(6)  Hobson  V.  Todd,  4  T.  R.  71. 

(c)  3  Wils.  126. 

{d)  See  WiUon  ▼.  Page,  4  Esp. 

71- 

(e)  This  principle  is  recognised  in 
a  great  body  of  authorities,  which  are 
brought  together  in  Broadbent  y. 
Wilks,  WiUsn  2162.  S.  C.  in  ernxr,  1 


Wils.  63.  S.  C.  2  Str.  1224.  And 
see  WUson  v.  Willes,  7  East  127* 
Ante,  p.  31. 

(/)  See  2  Atk.  190,  in  Dean  & 
Qiapter  of  Ely  v.  Warren.  Broads 
bent  ▼.  Wilis,  WUson  y.  Willes,  sop. 

(g)  Sudi  a  custom  could  not  em* 
hnce  copyholds  created  within  time  of 
memory  under  the  immemorial  nsi^ 
existing  in  some  few  manors,  for  the 
lord,  with  the  consent  of  the  homage 
to  make  grants  of  the  waste,  to  be 
held  by  copy  of  court  roU.  And  see 
5  Ass.  2.  Bro.  Comoner,  pL  16. 
F.  N.  B.  180.  B.  1  RoU.  Abr.  397. 
£.  3.  Com.  Dig.  tit. '  Common/  (B.) 
4  Vin.  581.  pi.  3.  Casiard  &  Wii^^ 
Jicld,  or  Wak^/ieUtsos»,  post  p.  (BaL, 
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In  the  case  of  Peppin  &  Shakespear  (a),  the  Court  of 
B.  R*  held,  that  in  pleading  a  right  to  enter  a  common  to  dig 
for  and  carry  away  sand  and  gravel  for  the  repairs  of  a  house, 
it  was  necessary  to  allege  that  the  house  was  out  of  repair,  that 
the  party  entered  for  the  purpose  of  digging  for  and  carrying 
away  sand  and  gravel  for  the  necessary  repairs  of  the  house, 
and  that  the  materials  were  used  for  the  purpose.  It  was 
stated  in  the  defendant's  plea,  that  the  entry  was  for  the  pur- 
pose of  dig^ng  '  for  the  necessary  repairs  of  the  defendant/ 
which  was  held  to  be  a  defect 

In  my  anxiety  to  render  this  work  as  useful  as  possible  to 
the  profession  at  large,  I  am  induced  to  conclude  the  present 
chapter  with  some  few  additional  observations  on  the  subject 
of  commonable  rights. 

Common  levant  et  couehant  (b)  cannot  be  claimed  by  prescrip- 
tion, either  by  freeholders  or  copyholders,  as  appurtenant  to  a 
house  without  any  curtilage  or  land  (c)  :  nor  can  a  right  of  com- 
mon be  claimed  by  prescription  in  respect  of  houses  newly  erected. 


(a)  6  T.  R.  748.  Bat  see  the 
case  of  Duherley  v.  Page,  2  T.  R. 
891^  which  seems  contra: — ^Yet  note 
that  the  restricted  or  unrestricted 
nature  of  the  custom  set  up  in  that 
case,  does  not  appear  in  the  report. 

As  to  the  mode  of  pleading  in 
respect  of  Commons,  after  sererance 
of  the  waste^  see  Co.  Cop.  s.  42.  Tr. 
98. 

And  the  reader  is  referred  for 
further  information  on  the  subject  of 
prescription  by  copyholders;  and  for 
some  interesting  remarks  on  the  le- 
gality of  a  prescription  by  the  lord> 
for  fines  on  marriage  of  copyhold 
tenants,  and  for  special  courts,  &c«, 
to  Calth.  Read.  p.  29  et  seq.,  and  6 
Vin.  tit.  '  Copyhold,'  (P.  e). 


(hi)  When  the  right  is  not  stinted, 
lerancy  and  conchancy  is  the  measure 
of  the  common,  i.  e.  so  many  beasts, 
&c.  as  the  land  itself  will  maintain 
in  the  winter.  Cole  v.  Faxman,  Noy 
30.  Patrick  v.  Lomre,  2  Brownl.  101 . 
Smith  V.  BonsaU,  Gouldsb.  1I7«  5 
T.  R.  48-9,  in  Scholei  ▼.  Hargreaves. 
But  the  number  of  cattle  is  some« 
times  in  proportion  to  the  quantity 
of  land,  which  is  a  mode  of  admeasure- 
ment similar  to  lerancy  and  cou- 
chancy.  Cheesman  y.  Hardham,  1 
Bam.  &r  Aid.  708. 

(c)  Scholes  V.  Hargreaves,  Pa* 
trick  V.  Lofvre,  sup.  Benson  v. 
Chester,  8  T.  R.  396.  Bunn  v. 
Channen,  5  Taunt.  244. 
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except  when  erected  on  the  site  of  an  andent  messuage,  to 
which  commonable  rights  were  attached  (a)  :  nor  can  common 
for  cattle  levant  and  couchant  be  used  with  the  cattle  of  a 
stranger,  except  such  as  the  commoner  may  hire  or  borrow  for 
ploughing  or  manuring  his  land,  or  which  may  yield  nurture 
for  his  family  (b). 

Rights  of  common  and  turbary  are  in  many  places  illegally 
exercised  by  the  inhabitants  generally ;  for  it  is  a  settled  rule  of 
law,  that  although  inhabitants  may  prescribe  for  an  easement, 
as  a  right  of  way  to  a  church  or  a  market,  yet  that  commonable 
rights  cannot  be  claimed  in  respect  of  inhabitancy  only  (c) ;  but 
when  so  exercised,  it  may  probably,  in  frequent  instances,  be 
traced  to  an  ancient  usage,  as  appurtenant  to  curtilages  or  lands, 
on  which  houses  have  been  built ;  or  to  the  equitable  title  of 
the  parishioners  at  large,  under  some  deed  of  feoffiooent  to 
trustees  for  their  benefit  (^. 


(a)  Costard  r,  WingUdd,  2  Leo. 
44.  S.  C.  Godb.  97-  S.  C.  Say.  81. 
S.  C.  (Wakefield s  case),  Ow.  4. 
Oonlcbb.  aa   1  Anders.  151. 

(6)  1  RoU.  Abr.  402.  Com.  Dig. 
<  Common '  (F.  2.) 

(c)  GatewardtM  case,  6  Co.  59.  b. 
S.  C.  Cro.  Jac.  152.  FomlerY.Dak, 
Cro.  £112.  362.  Goodday  y.  MicheU, 
lb.  441.  Ordeway  v.  Ormey  1  Bulst. 
183.  Tinnery  y.  Fuher,  cited  2  lb. 
87.  Weekly  y.  Wildman,  I  Lord 
Raym.  405.  Bean  y.  Bloom,  2  Sir 
W.  Bl.  926,  3  Wils.  456.   Selby  y. 


Robinson,  2  T.  R.  75a 

y.  itfar^e,  4  T.  R.  717-  3  Ring.  6?. 

(d)  Common  is  sometimes  ^lyi«iH 
under  a  grant  to  a  ooiporatioa  ibr 
the  benefit  of  the  members  at  laige. 
3  Keb.  247.  1  Saund.  346.  Grim^ 
stead  y.  Marlowe,  sup.  Rex  t. 
CkurchUl  Sc  another,  4  Bam.  & 
Cress.  755. 

For  more  of  common  in  general, 
see  Vin.  Abr.  and  Supp.  tit.  '  Com- 
mon'  and  'Commoner.'  Vide  also 
Bacon's  Abr.  and  Com.  Dig.  tit 
'  Common '. 
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Of  the  Prerogative  Writ  qf  Mandanttu  ;  and  of  the  Aid  <f 

Courts  of  Equity.    And  first, 

OF  THE  WRIT  OF  MANDAMUS. 

Whbre  a  person  can  show  a  colourable  title  to  a  copyhold 
estate,  the  court  of  King's  Bench  will  grant  a  mandamus  to 
compel  the  lord  to  admit  him. 

And  the  lord  is  also  compellable  by  this  writ  to  accept  a 
surrender  from  a  copyholder,  either  of  the  whole  or  a  portion  of 
his  copyhold  lands  {a),  and  either  of  the  whole  or  a  portion  of 
his  interest  therein  (ft). 

This  power  has  certainly  been  questioned,  but  any  doubts 
formerly  entertained  on  the  subject,  are  completely  removed  by 
the  several  decisions  to  which  I  am  about  to  refer. 

It  is  true,  that  when  a  party  has  a  specific  legal  remedy  (c), 
the  court  of  King's  Bench  has  in  several  instances  refused  to 
grant  a  numdamus  (d),  but  as  both  the  surrenderor  and  surren- 


(a)  Snag  v.  Fox,  Palm.  342. 

(b)  Fitch  y.  Hockley,  Cro.  Eliz. 
441-2. 

(c)  But  having  a  remedy  in  equity 
is  no  answer  to  an  application  for  a 
mandamus.    3  T.  R.  652. 

A  court  of  equity  has  no  juris- 
diction to  grant  an  injunction  to  stay 
proceedings  on  a  mandamus.  Lord 
Montague  ▼.  Dudman,  2  Ves.  3d8. 
Nor,  in  strictness,  any  restraining 
power  over  criminal  prosecutions; 
but  it  will  stay  proceedings  in  an 
action  of  trespass  vi  et  artnis,  or  even 
on  an  indictment  at  sessions,  under 
special    circumstances.      See     The 


Mayor  of  York  v.  PUkington,  1  Atk, 
282,  2  Atk.  302.    2  Ves.  398. 

(d)  Vide  The  King  Y.  The  Marquis 
tf  Stafford  &  another,  3  T.  R.  646, 
in  which  the  court  of  B.  R.  had 
granted  a  rule  to  show  cause  why  a 
mandamus  should  not  issue,  com- 
manding the  defendants,  as  lords  of 
the  manor  of  Stowe  Heath  in  Staf" 
fordshire,  to  allow  and  present  to 
.the  ordinary  of  the  peculiar  juris- 
diction of  the  royal  free  chapel  and 
parish  of  Wolverhampton,  the  nomi- 
nation of  W.  M.  clerk,  to  be  sti- 
pendiary priest  or  curate  of  the 
chapel  of   WiUenhaU,  in  the 
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deree  are^  I  conceiye,  without  remedy  at  law  against  the  lord 
of  the  manor  for  refusing  admittance  (a),  it  appears  to  me 
somewhat  singular^  that  any  question  should  have  arisen  on  this 
point  of  jurisdiction. 

It  must  certainly  be  allowed  that  a  mandamus  is  never 
granted  to  compel  a  mere  ministerial  officer  to  do  his  duty  (b) ; 
but  it  is  to  be  recollected  that  the  lord  or  steward  is  the  judge 
of  the  custooiary  court  baron,  and  that  the  steward  even  of  a 
common  law  court  baron  where  the  suitors  are  the  judges,  as 


manor,  in  order  that  he  might  obtain 
a  license  from  the  ordinary.    The 
application  in  this  case  was  made  in 
oonsequenoe  of  the  refusal  of  the  de- 
luidantsi,  as  lords  of  the  manor,  to 
allow  and  present  to  the  ordinary, 
the  nominee  of  the  majority  of  the 
inhabitants;    and  was    founded  on 
affidayits,  stating,  that  on  a  com- 
iBifflion  of  charitable  uses,  it  was 
agreed  between  the  then  lord  of  the 
manor  of  Stowe  Heath  and  the  free- 
holders, being  inhabitants  of  WiUen^ 
hall,  within  the   said  manor,   that 
oeitain  copyhold  lands  should  be  let 
for  the  maintenance  of  a  stipendiary 
eiirate  of  the  said  diapel  of  WiUen* 
hall,  to  be  nominated  by  a  majority 
of  the  said  inhabitants,  and  to  be 
allowed  by  the  lord,  by  whom  the 
curate  was  to  be  presented  to  the 
lord   for  a  license  to  preach,   and 
that  the  usage  of  nomination,  &c. 
had  ever  been  pursuant  to  the  said 
agreement.    The  court  observed,  that 
it  seemed  as  if  the  inhabitants  had 
-only  an  equitable  right,  and  that  if 
they  had  a  legal  right,  it  might  be 
asserted  in  a  qnare  impedii  [^Rast. 
606  b.^,  and  that  perhaps  the  better 
reme^  would  hare  been  an  inform- 
ation in  chancery,  in  the  name  of  the 


attorney  general.  See  also  The  King 
V.  The  Bishop  of  Chester,  1  T.  R. 
396,  in  which  a  mandamus  to  the 
bishop  to  license  a  curate  of  an  aug- 
mented curacy,  where  there  was  a 
cross  nomination,  was  refused,  the 
party  having  a  specific  legal  remedy 
by  quare  impedit.  Vide  also  The 
King  T.  Bristotv,  6  T.  R.  108,  ^liiere 
the  court  refused  to  grant  a  mandamus 
to  the  treasurer  of  a  county,  to  obey 
an  order  of  the  court  of  quarter 
sessions,  the  proper  remedy  being 
by  indictment:  and  The  King  ▼. 
The  Mayor  rf  Colchester,  2  T.  R. 
259,  where  the  court  refused  a  manda* 
mus  to  admit  a  recorder  of  the  bo- 
rough, because  there  was  a  recorder 
de facto,  and  the  parties  had  another 
remedy  by  quo  warranto.  Fide  also 
3  Burr.  1266.  Rex  y.  The  Church^ 
wardens  tf  St.  Peter's,  Thetford, 
5T.  R.364.  Rex y.  The  Chancellor 
of  the  University  of  Cambridge 
(Fren^s  case),  6  T.  R.  110. 

(a)  Ante,  p.  381.  Towel  r.  Cor^ 
nish,  2  Keb.  357 ;  but  see  as  to  a 
surrenderor,  Galloway's  case,  dted 
3  Bulst.  217,  in  Lex  Oust.  158,  and 
in  5  Burr.  2769. 

(b)  Rex  y.  Dr.  Walker,  Bull 
N.  P.  199. 
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far  as  relates  to  any  suits  pending  there^  is  a  constituent  part 
of  the  courts  and  not  a  mere  minbterial  officer  (a). 

In  lie's  case  (6),  (which  was  an  application  to  the  court  of 
B.  R.  for  a  mandamus  agiunst  churchwardens^  to  be  restored  to 
the  place  of  sexton,  and  the  writ  was  granted  because  by  the 
custom  the  sexton  was  an  officer  for  life,)  Ttcisden  said,  "  it 
was  ruled  in  1652,  in  this  court,  that  a  mandamus  did  not  lie 
to  be  restored  to  a  stewardship  of  a  court  baron,  but  of  a  court 
leet  it  did,  for  there  the  steward  is  judge,  but  of  a  court  baron 
the  suitors  are  judges."  ^1  Sid.  48,  169.  3  Mod.  334.  Sir  T. 
Raym.  12.^  But  Hale  C.  J.  said  he  was  of  another  opinion^ 
"  for  the  steward  is  judge  of  that  part  of  the  court  which  con- 
cerns the  copyholds,  and  is  register  of  the  other." 

So  long  back  as  in  the  24th  of  Geo.  2nd  (c),  the  court  of  B. 
R.  assumed  this  power  for  the  purpose  of  compelling  the  lord 
of  the  manor  of  the  burgh  of  Midhurst,  or  his  steward,  to  hold 
a  court,  and  the  homage  to  present  certain  conveyances  of  bur- 
gage tenements,  entitling  the  purchasers  to  be  sworn  in  bur* 
gesses  of  the  corporation^  and  to  vote  for  members  of  parlia- 
ment; and  there  the  court  observed,  that  to  deny  the  writ 
would  be  to  say^  there  was  a  right  without  a  remedy. 

In  Roe  d.  Noden  v.  Griffits  &  others  (d),  Lord  Mansfield 
said,  that  the  act  of  admittance  to  a  copyhold  was  mere  form, 
and  that  the  lord  was  an  instrument  only,  and  compellable  to 


(fl)  Hdlroyd  V,  Breare  &  HdmeSj 
2  Barn.  &  Aid.  473.    Ante  pp.  5,  6. 

(6)  1  Vent.  153.  The  King  r. 
the  Churchwardens  of  Kifigscleere,  2 
Lev.  1 8^  appears  to  be  S.  C.>  and  there 
C.  J.  Hale  is  reported  to  have  said^ 
that  a  mandamus  lay  for  the  steward 
of  a  court  baron,  "  if  he  be  not  at 
will  only,  because  he  is  an  oiicer  of 
Justice."  But  upon  an  application 
for  a  mandamus  to  swear  in  a  steward 
of  a  copyhold  court.  Holt  said  he 
would  not  care  to  do  it  for  the  steward 

VOL.  I. 


of  a  lect,  "  though  heretofore  it  were 
used  to  swear  a  Physician  of  the 
Coll^;  and  it  is  rare  to  grant  it 
where  one  has  any  other  remedy,  and 
here  it  is  a  private  oftcer  to  do  service 
for  the  loid."  12  Mod.  666.  Vide 
also  Post,  pt.  3,  tit.  *  Court  Baron,' 
and  '  Court  Leet.' 

(c)  Rex  v.  the  Borough  of  Mid^ 
hurst,  1  Wils.  2a3. 

((f)  4  Burr.  1 961 ;  see  also  Faughan 
i.  Atkins  V.  Atkins,  5  Burr.  2787. 
Lofft  390. 2  BL  Com.  366. 3  lb.  1 10. 
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admit  according  to  the  surrender^  and  that  a  mandamus,  or  a 
decree  in  chancery  would  compel  him. 

And  in  The  King  v.  Rennett  (a),  the  court  of  King's  Bench 
expressed  their  decided  opinion,  that  a  mandamus  ought  to  be 
granted  to  compel  a  lord  to  admit  a  copyholder,  on  a  proper 
case  being  laid  before  them,  but  they  refused  to  interfere  in  the 
particular  instance,  as  the  party  dmmed  by  descent,  and  had 
therefore  a  complete  title  without  admittance,  against  all  the 
world  except  the  lord ;  but  I  shall  presently  show  that  the  aid 
is  extended  to  a  customary  heir. 

In  The  King  v.  The  Lord  of  the  Manor  of  Hendon  and  Ms 
Steward  (&),  a  rule  for  a  mandamus  to  admit  C.  on  the  surren- 
der of  ^.,  A.  having  previously  sold  and  covenanted  to  surrender 
to  B.  who  had  assigned  to  C,  was  made  absolute. 

And  again  in  The  King  v.  Coggan  (c),  on  an  application  for  a 
mandamus  to  the  lord  and  steward  of  the  manor  of  Laleham 
Billets,  to  admit  fF.  to  a  copyhold  tenement,  to  which  his  fa- 
ther was  entitled  as  purchaser,  but  who  died  before  admittance. 
Lord  EUenhorough  expressed  himself  aware  of  the  doubt  enter- 
tained on  the  other  side  of  the  hall  (d),  yet,  the  courts  having 
for  many  years  been  in  the  habit  of  granting  such  writs,  he 
could  not,  he  said,  doubt  the  power ;  and  his  lordship  added, 
that  he  had  himself,  when  at  the  bar,  obtained  such  writs  in 
two  or  three  instances  against  the  noble  lord  who  had  been 
named,  (Lord.  Lonsdale^  to  compel  him  to  admit  tenants  to 
copyholds. 


{a)  2  T.  R.  198. 

{b)  lb.  484.  Ante,  p.  262. 

(c)  6  East  431.  S.  C.  2  Smith 
417 ;  &nd  the  court  had  just  before 
granted  a  mandamus  to  the  Duke  of 
Leedi  to  admit  Mr.  Conolfy,  for  the 
purpose  of  enaUing  him  to  try  his 
title  to  customary  tenements  in  the 
manor  of  Wakefield,  Yorkshire,  for 
which  he  afterwards  brought  an  eject« 
ment ;  see  Roe  d.  ConoU^  v.  Vernon 


&  Vyse,  5  East  51.  S.  C.  1  Smith 
318.  Vide  also  The  King  r.  the 
Marquis  of  Stafford  &  others,  7  Eat 
521.  S.  C.  3  Smith  459.  The  King 
V.  the  Lord  8c  Steward  of  the  manor 
of  Water  Eaton,  2  Smith  54.  The 
King  T.  WUles,  3  Bam.  Sc  AM.  510. 
Ante,  p.  523. 

(d)  Vide  WiUiamsY.  Lord  Loms^ 
dak,  3  Ves.  752^ 
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The  drcuinstance  of  the  customary  heir  having  a  complete 
title  without  admittance^  as  noticed  by  the  court  in  the  Kivg 
&  Rennett  (a)  is  clearly  no  ground  for  denying  the  heir  this 
summary  remedy^  for,  independent  of  the  rule  that  the  heir 
must  be  admitted  before  he  can  bring  a  plaint  in  the  nature  of 
a  real  action,  he  may  have  objects  in  view  which  the  remedy 
may  assist,  namely,  to  be  put  on  the  homage,  or  in  noimnation 
for  various  offices,  or  to  surrender  to  a  mortgagee  (&)• 

The  aid  of  the  court  of  B.  R.  to  compel  the  admission  of  a 
customary  heir  was  carried  to  the  fullest  extent  in  the  late  case 
of  the  King  v.  Sir  T.  M.  Wilson,  (lord  of  the  manor  of  Hamp' 
stead,)  and  his  steward  (c).  It  appeared  by  the  writ  and  the 
return  made  thereto  (d),  that  H.  F.,  a  copyholder  of  inherit- 
ance died,  leaving  /.  W.  his  customary  heir,  who  applied  to 
the  steward  for  admisnon,  at  a  customary  court,  in  May  1 827, 
but  was  refused  on  account  of  the  disposition  made  of  the  copy- 
hold by  the  will  of  H.  F.  and  the  surrender  to  the  uses  there- 
of. That  the  devise  by  H.  F.  was  to  his  mother  for  life,  with 
remainder  to  /•  F.  for  life,  with  remainder  to  trustees  to  pre« 
serve  contingent  estates,  with  remainder  to  A.  M.  F.  for  life,, 
with  remainder  to  the  testator's  ovm  right  heirs.  That  by 
deed  of  24th  August,  1826,  J.  F.  and  A.  M.  F.,  for  the  con- 
siderations therein  expressed,  remised,  released,  and  for  ever 
quitted  claim  unto  /.  W.  and  his  heirs,  all  the  copyhold  here- 
ditaments within  the  manor  of  Hampstead,  ^of  or  to  which 
H.  F.  was  seised  or  entitled  at  the  time  of  making  his  will, 
and  at  his  death,  and  all  the  estate,  &c.  of  the  said  /.  F.  and 
A.  M.  F.  therein,  to  hold  to  /.  W.,  his  heirs  and  assigns,  for 
and  during  all  the  rights  and  interests  by  or  under  the  said  will 
of  H.  F.  devised  to,  or  otherwise  vested  in  /.  F.  and  A.  M.  F.^ 

(a)  Ubi  snp.  (c)  10  Barn.  &  Cress.  80. 

(6)  Rtx  V.  Brewers'  Company,  3  {d)  It  is  essential  that  a  return  t(p 

Barn.  &  Cress.  172.   S.  C.  4  Dow.  a  mandamus  should  be  certain  and 

k  Rj.  492.   And  see  Rex  y.  the  lord  .  explicit^  and  not  argumentative.  Rex 

of  the  manor  of  Bonsall,  3  Bam.  &  v.  Lyme  Regis,,  Dougl.  181. 
Cress.  173.  4  Dow.  &  Ry.  825. 
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or  either  of  tbem.  And  that  by  an  mdentore  dated  25th  Aagnst, 
1826,  in  consideration  of  a  covenant  mentioned  to  have  bead 
entered  into  by  J.  F.  and  A.  M.  F.  to  sorrender  all  their  estate 
and  interest  in  certain  copyhold  estates  iA  H.  F.,  and  of  2500/. 
paad  J.  IF.  by  J.  F.,  the  said  J.  W.  with  the  consent  and  at 
the  request  ci  A.  J/1  F.  granted,  bargsuned,  sold,  aliened,  and 
confirmed  onto  J.  F.  and  his  heirs,  all  that  the  remainder  or  re- 
veraon  in  fee  ample,  to  take  ^Bect  in  poesesaon  on  the  several 
deceases  ci  J.  F.  and  A.  M.  F.,  and  fsiilure  of  issue  of  thw  re- 
spective bodies,  c^and  in  the  ther^  described  hereditaments,  and 
all  other  the  manors  and  hereditaments  of  ^. /^.  in  the  county  of 
Middlesex,  to  hold  (expectant  as  aforesaid)  unto  J.  JF.,  his 
heirs  and  assigns  for  even  That  the  said  copyholds  moitioned 
in  the  indenture  of  24th  August  1826,  and  in  the  indenture  ci 
25th  August  1826,  were  the  same  copyholds,  and  comprised 
the  copyhold  tenements  devised  by  the  will  of  H*  F.  The  re- 
turn all^;ed  that  the  dischumer  was  eoknarahle  <Hily,  and  made 
for  the  purpose  of  defeating  the  lord  of  the  manor  of  the  fines 
which  would  have  been  payable  to  him  on  the  admissions  of 
J.  F.  and  A.  M.  F.  as  devisees  of  H.  F.,  according  to  the  custmn 
of  the  manor. 

It  was  contended  on  the  part  of  J.  W.,  the  customary  heir  of 
H.  F.y  that  the  return  was  insufficient,  and  that  J.  W.  was 
entitled  to  a  peremptory  mandamus,  the  estate  having  descended 
to  him  on  the  death  of  H.  F.,so  that  by  the  devisee's  n^ecting 
to  come  in  and  take  admission,  J.  W.  had  a  right  to  be  ad- 
mitted, for  which  Roe  &  Hicks  (a),  and  Smith  &  Triggs  (b), 
were  dted.  And  it  was  urged  also,  that  a  devisee  might  refuse 
to  accept  an  estate,  according  to  Towtmm  v.  TiekeU  (c),  and 
that  there  was,  in  the  present  case,  a  distinct  disdaimer ;  and 
that  it  might  be  true  that  devisees  had  frequently  come  in  and 
been  admitted,  but  that  the  lord  had  no  power  to  compel  their 


€t 


(a)  2  Wils.  la  **  the  ranaindcr  in  tail,  Uie  first  de- 

(6)  1  Str.  484.  '*  risee  doth  disagree.     Ccok,  the  le- 

(c)  3  Barn.  &  Aid.  31.   [''A  de«  "  mainder  doth  vest  pveaentlj."  1 

Tiae  or  use  limited  to  one  for  life,  Leo.  195.]] 
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admission.  The  Court  held  that  they  could  only  look  at  the 
legal  right  of  the  heir,  and  that  the  only  obstruction  which 
stood  in  the  way  of  it  was  removed,  by  the  devisees  declaring 
that  they  would  not  come  in.  Littledale,  J.,  observed,  that  it 
was  suggested  by  the  return  that  the  course  pursued  was  in 
furtherance  of  a  scheme  to  defeat  the  lord's  right ;  and  if  so, 
that  no  doubt  the  law  would  provide  a  remedy,  but  that  the 
court  then  had  nothing  to  do  with  that. 

The  case  of  The  King  v.  Baughey,  Bart,  and  his  Steward  («), 
is  a  strong  and  peculiar  instance  of  the  interposition  of  the 
Court  of  B.  R.  to  compel  the  acceptance  of  a  surrender,  and 
to  admit  the  surrenderee.  In  that  case  the  return  set  out 
a  custom,  that  if  any  person,  not  being  before  a  customary 
tenant,  or  not  dwelling  within  the  manor,  should  take  any  es- 
tate as  a  purchaser,  by  surrender  or  otherwise,  of  any  customary 
lands,  &c.  he  should  pay  an  arbitrary  fine,  but  that  persons 
being  ctistomari/  tenants  paid  another  and  smaller  fine. 
And  stated  that  B.  having  purchased  the  equity  of  redemp- 
tion of  a  customary  estate  of  considerable  value,  afterwards, 
and  before  he  was  admitted  thereto,  purchased  the  land  in 
question,  being  a  small  customary  estate,  in  order  to  be  ad- 
mitted to  that  first,  and  alleged  this  to  be  a  fraud  upon  the 
lord.  But  the  court  held,  that  such  a  purchase  in  order  to 
bring  a  party  within  the  custom,  was  not  of  necessity  a  fraudu- 
lent act,  and  that  the  return  was  insufficient ;  but  that  if  the 
second  purchase  had  been  colourable  only,  they  would  not  have 
assbted  the  party  by  the  prerogative  writ  of  mandamus  (ft). 

The  lord  and  steward  are  also  compellable  by  mandamus,  to 
permit  the  eourt  rolls  to  be  inspected  by  any  person  claiming 
an  interest  under  them :  so  in   The  King  v.  Lucas  &.  an- 

(a)  1  Barn.  &  Cress.  5(Mj,    S.  C.  {b)    Bayley,  J.  inclined    to    the 

(JRex  V.  Meer  &  Forton),  2  Dow.  $c  opinion,  that  even  if  the  second  pur- 

Ry.  824.   And  see  JVilliams  v.  Lord  chase  had  not  been  bontl  Jide,  the 

Lmsdale,  3  Ves.  752.   Freeman  v.  purchaser  could  compel  admittance, 

PhiUipps,  4  JMau.  &  Sehv.  48G,  which  and  that  the  lord  might  have  assessed 

latter  case  was  an  action  by  a  copy-  his  iine  cm  admission  to  the  larger 

holder  against  the  lord  for  a  false  re-  estate,  as  if  the  second  purchase  had 

turn  to  a  mandamus;  ante,  p.  426.  not  been  made. 
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other  (a),  the  court  of  King's  Bench  granted  a  mandamus  to 
the  lord  and  steward,  to  permit  a  person  who  had  a  primd 
fade  title  to  certain  copyhold  lands  within  the  manors  of  Filby, 
in  Norfolk,  to  inspect  the  court  rolls,  and  take  copies  thereof: 
the  right  was  objected  to,  as  there  was  no  cause  depending  that 
involved  the  title ;  but  Lord  EUenborough  observed,  that  he 
did  not  know  why  there  should  be  a  cause  depending,  to  found 
an  application  of  that  sort  (6),  where  the  person  making  it 
was  entitled  to  the  copyhold,  unless  some  conveyance  had  been 
made  by  those  under  whom  he  clmmed. 

Should  the  lord  or  his  steward  refuse  to  receive  and  imrd  a 
surrender,  it  may  be  enforced  by  a  mandamus :  But  in  one 
case  the  writ  was  refused,  the  objection  being  that  the  aur* 
render  had  not  been  prepared  by  the  steward,  or  his  deputy, 


(a)  10  East  235.  Andseefiexv. 
iSAcW^,  3  T.  R.  142.  Rex  \.  Tamer, 
4  Man.  &  Selw.  162. 

In  Rogers  v.  Janes,  5  Dow.  &  By. 
484^  the  steward  was  compelled  to 
allow  an  inspection  of  the  court  rolls 
by  freehold  tenants,  litigating  a  right 
of  common,  although  the  cause  was  not 
at  issue.  Sed  vid.  Sty.  128 ;  and  Note 
that  in  The  King  v.  AUgood,  7  T.  R. 
746,  the  court  held,  that  a  freehold 
tenant  had  no  right  to  inspect  the 
court  rolls,  unless  there  were  some 
cause  depending  in  which  his  title 
might  be  involved.  Tidd's  Pract. 
V.  I.  p.  648.  [8th  Ed.J 

It  is  settled  that  the  court  will  not 
grant  a  mandamus  for  the  inspection  of 
the  records  of  acourtleet,  unless  some 
satisfactory  reason  be  assigned.  Nor 
to  compel  the  holding  of  a  court  leet 
for  the  purpose  of  having  the  oath 
of  allegiance  administered  to  an  in- 
habitant. Rex  V.  the  Mayor  of  Maid- 
siane,  6  Dow.  &  Ry.  334. 

Where  a  manor  formerly  belonging 


to  8  corporation,  who  held  courts  ket 
in  the  Guildhall,  had  by  an  indetort 
act  been  awarded  to  A.  B.,  excepting 
to  the  bailifls,  &c.,  the  Guildhall,  the 
Court  of  B.  R.,  in  order  to  an  en- 
quiry whether  the  leet  could  ()e  le- 
gally held  elsewhere,  granted  a  muH 
damns  to  the  bailiffs  to  permit  the 
lord  to  hold  his  courts  there.  Rex  t. 
the  borough  of  lickester,  2  Dow.  & 
Ry.  724, 

(6)  This  doctrine  was  distinctly  re- 
cognised by  his  lordship  and  Mr.  Jnst 
Baifley,  in  the  case  of  Rex  t.  Tomer, 
sup. 

It  is  only  when  no  action  ia  de- 
pending that  the  motion  is  for  a  man- 
damus. Nolan's  £d.  of  Strange  1223 
in  notis.  Tidd's  Pract.  649.  (n.  h.) 

See  cases  of  application  to  the 
courts  of  common  law  for  a  rule  for 
the  inspection  and  production  of  court 
rolls  in  actions  depending,  ante,  tit 
'  Evidence,'  p.  688-9.  Vide  also 
Baieman  v.  Phillips,  4  Taunt.  162, 
per  Heath  J. 
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to  produce  the  same  for  the  inspection  of  any  one  daiming  an 
interest  under  them  (a). 

And  although  a  court  of  law,  in  a  question  betweoi  the  lords 
of  different  manors,  will  not  enforce  an  inspection  of  the  court 
rolls,  yet  a  court  of  equity,  it  appears,  will  do  so  on  a  bill  for  a 
discovery  (b). 

It  will  also  entertain  a  bill  by  the  lord  of  the  manor,  for  dis- 
covery of  the  boundaries  and  descriptions  of  lands ;  and  for  a 
commission  to  issue,  if  necessary,  to  distinguish  freeholds  from 
copyholds  where  they  are  intermixed  (c).  This,  however,  is  done 
under  special  circumstances  only,  and  when  some  equity  is  super- 
induced by  the  acts  of  the  parties,  a  confusion  of  lands  not  bdng, 
per  se,  a  ground  for  the  interposition  of  the  court  (d).     But  a 


(a)  Anon.  2  Ves.  678.  Draper  v. 
Zwck,  Finch  249.  Corheit  ▼.  Ptf- 
shall,  Totb.  109.  Stacy's  case,  Lat. 
182.  Dj.  264.  pi.  38.  marg.  Lang- 
hamy.  Lawrence,  Ilardr.  180.  6  Vin. 
Cop.  (Y.  d.)   Ante,  p.  688. 

The  Court  r^sed  to  interfere 
upon  a  petition  to  have  conrt  rolls  de- 
livered by  a  steward  appoint^  by 
trustees,  to  a  steward  appointed  b^  a 
testamentary  guardian,  as  the  effect 
would  have  been  to  have  set  aside  an 
appointment,  without  suggestion  of 
improper  conduct,  or  of  any  advazi- 
tage  from  the  change.  ])/tolt  y,  Bux^ 
ton,  7  Ves.  201. 

(6)  Anon,  2  Vps.  021. 

(c)  The  Duke  of  Leeds  v.  Powell, 
1  Ves.  172.  Same  v.  the  Earl  of 
Strafford,  4  Ves.  180.  Clayton  y. 
Cookes,  2  Atk.  450.  Norris  y.  Le 
Neve,  3  Atk.  82.  Lord  Abergavenny 
V.  Thomas,  3  Anst.  668.  n.  fi.  X.e- 
thulier  v.  Castlemain,  Sel.  C^.  temp. 
King.  60.  S.  C.  1  Dick.  46.  Hvitle 
&  others  v.  Carpenter  &c  Pisburgh, 
Fin.  R.  462.  Bunb.  322.  3  P.  W. 
149,  in  North  v.  £jirl  &  Couu^css  j}f 


Strafford,  Robinson  v.  Hodgson,  I7 
Dec.  1800.  Reg.  Lib.  B.  fol.  126. 
WiUis  y.  Parkinson,  2  Meriv.  507- 

1  Swanst.  9.  2  Tamlyn  221.  Ante, 
p.  435-6. 

(d)  Bouverte  y.  Prentice,  1  Bro. 
C.  C.  201.  Speer  y.  Crawler,  2 
Meriv.  41  &  Winiertonr.hoirAEgre' 
mont,  cited  2  Anst.  392.  Rouse  & 
Parker,  4  Bro.  P.  C.  660.  Vide  also 
fVaie  y.  Conyers,  2  Cox  Ch.  C.  362. 
S.  C.  1  l^den  331.  S.  C.  (called  Webb 
y.  Conyers,)  ^ited  1  Bro.  C.  C.  41,  2 
Apst.  391 ;  from  which  it  appears 
that  equity  has  interfered  to  settle 
boundarieti  only  wh^n  the  soil  itself 
has  been  ij^  qpestion,  or  to  prevent  a 
multiplicity  of  actions.  And  see  Lord 
Tenham   v.    Herbert,  2  Atk.  484. 

2  £q,  Ca.  Abr.  1^4.  Waring  y.  Ho. 
tham,  1  Bro.  C.  C.  40.  S.  C  2  Dicl^ 
660. 

QVide  extract,  in  the  Append., 
from  2nd  &  3rd  W.  4.  c.  80,  'to  an* 
thorise  the  identifying  of  lands  and 
other  possessions  of  certain  Ecdesias* 
tical  f^d  Coll^^te  Corporations.'] 
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confusion  of  boundaries  by  the  defendant^  or  those  under  ivhom 
he  daims^  is  an  equitable  ground  (a). 

It  is  indispensably  necessary  that  the  interests  of  all  the  parties 
"who  may  be  concerned^  should  be  before  the  court  (b).  And 
a  court  of  equity  will  not  interfere  in  a  disputed  right,  until  the 
right  has  been  tried  at  law,  except  where  the  justice  of  the  case 
requires  some  discovery  of  facts  (c). 

To  sustain  a  bill  for  a  commission  to  ascertain  and  set  out 
boundaries,  the  plaintiff  must  establish  a  clear  title  to  some 
land  in  the  possession  of  the  defendant,  but  such  title  need  not 
appear  by  the  defendant's  admission  (d). 

The  court  may  afford  relief  either  by  a  commission,  or  by 
an  issue,  as  will  best  advance  the  justice  of  the  case,  so  that  when 
an  issue  would  not  finally  settle  the  question  between  the 
parties,  a  commission  is  deemed  to  be  the  proper  proceed- 
ing (e). 

A  court  of  equity  will  entertain  a  bill  by  the  lord  of  a  manor 
to  establish  a  right  to  tolls,  but  where  it  appeared  that  ancient 
mills  were  destroyed,  and  another  mill  of  a  different  kind 
erected,  and  other  legal  objections  having  been  raised,  the  court 
retained  the  bill,  with  liberty  to  the  plaintiffi  to  bring  such 
action  or  actions  at  law  as  they  should  be  advised  {/). 


(a)  Godfrey  v.  Litiel,  1  Russ.  & 
MyU  62.  Bouveriey,  Prenlice,  ubi  sup. 

(b)  Atkins  v.  Hatton,  2  Anst.  386. 
And  see  Webb  v.  Banks,  2  Eq.  Ca. 
Abr.  164.  In  Norris  v.  Le  Neve,  ubi 
sup.  Lord  Hardwicke  decided  that 
the  parties  should  bear  the  expense 
of  the  commission  equally^  though 
their  interests  were  unequal^  but  the 
value  of  the  estate  belonging  to  both 
was  considerable^  and  there  appeared 
to  be  no  fault  in  either  party.  And 
see  Newland's  Ch.  Pr.  Vol.  I.  p.  399. 

(c)  See  the  cases,  ante  p.  632.  n.  (e). 
Whitchurch  V.  Hide,  2  Atk.  391. 
Norlhleigh  v.  Luscombe,  Amb.  613. 


Weller  v.  Smeaion,  1  Bro.  C.  C.  573. 
[Belt's  Ed.]  fFe%  v.  Duke  of  i2«/- 
land,  2  Bro.  P.  C.  39.  2  Ves.  621. 
Anon.  And  after  several  trials  at 
law>  equity  has  refused  to  direct  an 
issue  on  the  same  question.  Smith  v. 
Sallett,  2  Ch.  R.  76. 

(d)  Godfrey  v.  Littel,  sup. 

(e)  lb. 

(/)  Duke  of  Norfdk  &  others  v. 
Myers  &  others,  4  Madd.  83.  In  that 
case  the  V.  C.  said^  the  question 
whether  the  custom  was  destroyed 
by  the  conversion  of  the  old  water 
mills  and  horse  mill  into  a  steam 
mill>  was  merely  of  law^  and  so  was 
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Although  the  exbtence  of  a  custom  is  to  be  tried  by  a  jury  (a), 
yet,  by  consent  of  parties^  a  court  of  equity  will  refer  it  to  be 
ascertained  by  the  Master  (b). 

We  have  seen  that  no  common  law  process  can  issue  to  levy 
a  debt  upon  copyholds^  yet  that  they  are  subject  to  sequestration 
on  a  decree  in  equity  (c)  ;  and  are  within  the  rule  established 
in  the  courts  of  equity  for  marshalling  assets  (d). 

In  a  very  recent  case  (e)  the  Master  of  the  Rolls  held^  that 
prior  incumbrancers  on  the  freehold  and  copyhold  property  of  a 
trader  who  died  intestate  (J^),  ought  not  to  have  been  made 
parties  to  a  bill  for  payment  of  his  debts  out  of  his  freehold 
and  copyhold  estates  (g). 

Equity  will,  under  particular  circumstances^  grant  an  in- 
junction even  ogamst  an  act  that  is  a  forfeiture  (h),  though  it 
was  formerly  supposed  that  the  lord  was  left  to  his  legal  remedy 
in  all  cases,  and  that  an  injunction  would  be  granted,  only  where 
an  action  of  waste  would  lie  (t). 

But  as  lessees  of  copyholders  are  punishable  in  waste,  it  was 
long  since  held  that  they  ought  to  be  restrained  in  equity  from 
committing  waste  {k)* 

A  copyhold  tenant  can  have  no  relief  in  equity  against  a  for- 
feiture  by  leasing  without  license,  or  for  wilful  waste  (J) ;  yet 
under  very  peculiar  circumstances  a  court  of  equity,  it  should 


the  question  whether  crashing  malt 
was  not  within  thecustom  of  grinding. 
And  see  AiL  Gen.  v.  Ayre,  Bunb.  68. 

(a)  Ante,  p.  32. 

(i)  Edwards  y.  Fidel,  3  Madd. 
230. 

(c)  Ante,  p.  eO. 

(d)  Antej  p.  62. 

(e)  Parker  v.  Fuller,  1  Russ.  & 
M7I.  656. 

(f)  Vis.  legatees  and  annuitants 
under  his  Other's  wilL 

(g)  See  observations  <mi  47  Oeo.  3. 
Sees.  2.  c.  74,  and  1  W.  4.  c.  47> 
ante,  pp.  109,  1 10. 


(/i)  See  Richards  ▼.  Noble,  3  Meriv. 
673,  which  was  a  bill  bj  the  lord 
against  copyholders,  for  an  account  of 
turves  cut  and  taken,  and  for  an  in- 
junction, not  waving  the  forfeiture, 
ante,  p«.607-8,  ButabiUfordisooverj 
of  waste  is  demurrable  to.  See  AiL 
Getu  V.  Fincent,  Bunb.  192.  Lord 
Uxhridge  v.  Staveland,  1  Yea.  56. 

(t)   Dench  v.  Bampion,   4  Ves. 
700. 

(k)  DaUon  r.  GUI  &  Pindor,  19 
Eli2.  cited  Gary,  89,  90. 

(/)  Sir  H.  Peachy  v.  Duke  of  &- 
mersct,  I  Stra.  447-    S.  C.  Pre.  CL 
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seem^  would  give  relief  eveo  against  voluntary  waste  ^nd  for- 
feiture (a) :— It  has  relieved  againirt  a  forfeiture  by  cutting  down 
timber  on  one  copyhold^  which  was  employed  for  rq)air8  on 
another  (b)  :  And  in  the  case  of  cutting  timber,  it  has  directed 
an  issue  to  try  quo  animo  it  was  cut  (c)  ;  and  would  probably 
relieve  against  a  forfeiture,  where  the  act  was  done  under  -a 
colour  of  right  (d). 

Where  there  is  a  doubtful  right  between  the  lord  and  tenant, 
a  court  of  equity  will  restrain  the  asserticm  of  it,  until  the  right 
is  tried  at  law.  This  latter  interposition  of  the  courts  of  equity 
has  already  been  the  subject  of  discussion,  in  our  consideration 
of  the  relative  rights  of  property  in  trees  and  mines,  and  is  fully 
established  by  the  case  of  Grey  v.  the  Duke  ^  Nartkumber^ 
land(e). 

We  have  also  seen  that,  when  the  copyhold  t^iants  are  dis- 
punishable of  waste  by  the  custom  of  the  manor,  the  heir  taking 
by  way  of  resulting  trust  until  the  happening  oi  a  contingency, 
will  be  restrained  from  committing  waste  by  the  injunction  of  a 
court  of  equity,  and  that  the  court  will  interpose  generally  be- 
tween parties,  as  in  freehold  cases  (/*)• 

And  that  although  a  court  of  equity  will  not  interfere  between 
lord  and  tenant  where  there  is  a  legal  remedy,  except  in  the 
case  of  wilful  waste,  (and  then  cmly  under  particular  circum« 
stances,)  yet  that  it  will  relieve  in  all  cases  where  the  party 
cannot  have  redress  at  law  (g). 

568.   2  P.  W.  147.   Bishop  of  Wor^  "  court  coiDpels  the  lord  to  admit  a 

cetier  v. ,  2  Freem.  137-     But  ^'  tenant  copyholder  to  ane  at  law, 

in  cases  of  permiasiye  waste  equity  "  without  any  forfeiture  of  bis  oopy« 

wiU  generaUy  give  relief.    Antej  p.  '^  hold^  in  Mich.  31  &  32  £lis.  fiK 

551.  "21."    Toth.66. 

(a)  Cox  V.  Higfard,  1  Eq.  Ca.  (e)  13  Ves.  236.  17  lb.  281. 
Afar.  121.    S.  C.  confusedly  stated^  And  see  antej  p.  514. 

2  Vem.  6&i.  (/)  Ante,  p.508-7;and  seeSAtk. 

(b)  Ncuh  T.  Earl  of  JDerby,  2  211.  Bamborom  r.  Alexander,  C9xj 
Vem.  537)  &c.  Ante,  p.  552.  105.     LUlon  v.   Cooper.     lb.  73. 

(c)  Thomas  v.  Porter,  I  Ch.  Ca.  Marston  v  Marsion,  Nels.  G.  R.  24* 
95.    2  Freem.  137-  Ante,  p.  552.  (g)  Gary  3,  4.  Ante,  p.  435-6. 

(<f)  "  Gravener  cont*   Rake,  the 
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Although  one  tenant  done  cannot  institute  a  suit  on  a  gene- 
ral right,  yet  equity  will  entertain  a  bill  which  is  calculated  to 
avoid  a  multiplicity  of  suits  {a) ;  and  on  this  ground  the  court 
will  sustain  a  bill  by  the  tenants  of  a  manor,  to  establish  thdr 
right  to  the  profits  of  a  fair  (&)• 

A  bill  of  peace  may  be  brought  either  by  the  lord  against 
the  tenants,  or  by  the  tenants  agmnst  the  lord  (^).  And  the 
court  has  entertained  such  a  bill  where  the  tenants  opposed  the 
lord's  approvement  under  the  stat.  of  Merton,  and  actions  of 
trespass  had  in  consequence  been  brought  against  them  (d). 

A  court  of  equity  will  also  interpose  its  influence  under  all 
circumstances  of  fraud :  So  where  a  purchase  was  made  of  a 
copyhold  estate  from  a  father,  tenant  for  life,  and  his  sou,  tenant 
in  tail  in  remainder,  and  it  appeared  that  the  parties  did  not 

R 

meet  on  equal  terms,  the  vendors,  who  were  in  great  distress, 
not  having  had  the  benefit  of  any  professional  advice,  and  that 
the  price  given  was  very  inadequate,  the  Vice  Chancellor  or- 
dered the  conveyance  to  be  set  aside  upon  the  plmntiflP's  repay- 
ing the  amount  of  the  purchase  money,  and  the  expenses  of  the 


(a)  Conperv.  Ckrh,^  V.W.lbb. 
2  Anst.  390,  in  Alkina  y.  HcUUm. 
Musgrave^s  case,  Gary  38.  How 
V.  Tenants  of  Bromsgrove,  1  Vern. 
22.  Ante,  pp.  421,  632.  n.  (e). 
And  see  Toth.  Ill,  cites  Sterling  t. 
Tenants  of  Burton^  that  a  composi- 
tion fonnerly  made  between  lords  and 
tenants,  ought  to  bind  a  purchaser 
or  an  heir,  and  so  decreed  40  Eb'z. 
lib.  A.  fo.  434.  Dyer  v.  Dyer^  6  Vin. 
240,  'Alteration  of  a  custom  by  con- 
sent of  lord  and  tenants  was  allowed 
in  Chancery,  and  decreed  accord- 
ingly.' But  a  decree  against  the 
lord  of  the  manor  will  not  bind 
copyholders  who  are  no  parties  to 
the  suit.  See  Poore  v.  Clerks  2  Atk. 

(J))  New  Elme  Hospital  v.  Ando* 


tier,  1  Vern.  266. 

(c)  Conyers  v.  Lord  Abergavenny, 
1  Atk.  285.  And  see  Lord  Tenham 
▼.  Herbert,  %  Atk.  484.  And  it 
would  seem  to  haVe  been  held,  that 
in  a  bill  of  this  nature,  thon|^  nei- 
ther the  lord  or  tenants  should  have 
a  greater  estate  than  for  life,  the  de- 
cree is  equally  binding.  Cary  29, 
30.  And  see  Dunn  ▼.  AUen,  1  Vern. 
427-  Meadows  v.  Patherick,  Fin.  R. 
154. 

(J)  Powell  ic  others  r.  Earl  of 
Powis  8c  others,  1  You.  &  Jerr,  159. 
And  see  Arthington  v.  Fawkes,  2 
Vern.  356.  S.  C.  1  £q.  Ca.  Abr. 
103.  Filewood  v.  Palmer,  Moa.  169. 
5  Vin.  8.  pi.  33.  Hanson  t.  Gardiner, 
7  Ves.  305. 
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recovery^  with  interest  at  5  per  cent,  observing  as  to  the  costs, 
that  although  he  could  not,  after  the  cases  which  had  been  de- 
cided, make  the  defendant  pay  costs,  yet  he  could  not  bring  his 
mind  to  give  to  a  defendant  the  costs  of  a  suit,  made  necessary 
by  his  unfair  dealing  (a). 

In  another  case  (&),  a  copyhold  estate  of  the  yearly  value  of 
j?16,  (on  which  was  timber  of  the  value  of  £lSOj)  was  sold 
by  A.  to  B.  for  £6Z0.  A.  covenanted  to  surrender  on  or 
before  Michaelmas  then  next.  B.  paid  10^,  in  part  of  the 
purchase,  entered  on  the  premises,  cut  down  timber,  stocked 
the  land,  and  did  every  thing  as  owner.  A.  brought  his  bill 
in  Chancery  for  a  specific  performance  of  covenants,  and 
proved  that  he  had  given  notice  in  writing  that  he  would  sur- 
render the  next  court  day,  and  attended  accordingly.  On  the 
defendant's  part  it  was  proved  that  he  was  disordered  in  his 
senses,  and  urged  that,  as  no  custom  was  alleged  of  the  tenant's 
having  power  to  cut  down  the  timber,  there  was  a  plain  impo- 
sition.    The  LfOrd  Chancellor  was  of  opinion  that  it  was  a  great 

(a)    Wood    V.    Abrey,   3  Madd.  the  security  given  to  the  defendant, 

424.    And   see  Mildmay  t.  Htfit-  for  that  he  was  deceived  therein,  in 

gerford,    2    Vern.    243,    where    a  regard  he  now  understood  such  sur- 

copyhold  at  Newington  was  devised  render  of  the  reversion  would  not  bar 

to  the  plaintiff  for  life,  remainder  to  the  son,  since  bom,  the  freehold  and 

his  first  and  other  sons  in  tail,  re-*  inheritance  being  in  the  lord,  "  so 

mainder  to  the  defendant  in  fee;  and  "  not  the  h'ke  inconvenience  as  of 

the  plaintiff  being  minded  to  make  "  freehold  estates  at  common  law,  in 

himself  absolute  owner  of  the  estate,  "  respect  of  contingent  remainders, 

his  wife  being  then  ensient,  was  ad-  *'  where  there  is  none  against  whom 

vised  that  if  he  bought  in  the  rever-  '^  to  bring  the  praecipe.     Per  Cur. 

sion  in  fee,    and  took  a  surrender  "  Pay  Principal,  Interest,  and  Costs, 

thereof  to  hi&  own  use,  Ihai  would  "  or  be  dismissed  with  costs."  Ante, 

merge  his  estate  for  life,  and  by  con-  p.  476  et  seq. 
sequence  destroy  the  contingent  re-         {b)EdwardsY. Heather, Sei.Cti.Ch 

mainder  to  his  son,  there  being  then  temp.  King,  3.   Vide  also  Hamnumd 

no  issue  born.     The  plaintiff  accord-  v.  Ainge,  a  case  of  relief  on  an  ad- 

ingly  agreed  to  give  the  defendant  mission  of  a  freeholder  by  the  fraud 

^550  for  the  reversion ;   and  now  of  the  lord  and  steward,  cited  6  Via. 

brought  his  bill  to  be  relieved  against  Abr.  1 16. 
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ovemdae^  and  that  the  defendant's  cutting  down  timber  was  a 
eonvindng  proof  of  his  folly^  because  a  direct  forfeiture,  and  dis* 
missed  the  bill ;  finrther  observing,  ^'  but  as  it  is,  it  is  a  matter 
^  merely  at  law;  the  covenant  is  to  surrender  at  or  before 
"  Michaelmas ;  you  say  you  were  ready  at  the  next  court, 
''  which  does  not  appear  to  have  been  before  Michaelmas ;  if 
^  surrender  had  been,  action  would  have  Iain  at  law.** 

A  court  of  equity  will  correct  the  proceedings  in  the  lord's 
court,  m  case  any  thing  is  done  therein  against  conscience  (a) ; 
and  if  the  manor  bdongs  to  the  King,  the  party  complidning 
may  sue  m  the  Exchequer-diamber,  by  IhII  or  petition  to  the 
King(*> 

AUhongh  copyhdds  be  surrendered  absolutely,  and  without 
any  condition,  yet  if  it  can  be  shown  that  the  surrender  was  in- 
tended as  a  security  only  for  the  repayment  of  money  lent  by 
the  surrend^ee  to  the  surrenderor,  a  court  of  equity  will  de- 
cree a  redempticm  against  the  surrenderee,  or  his  heirs  or  de- 
visees ^c). 

But  equity  has  refused  to  interpose  its  authority,  after  the 
lapse  of  a  long  period  of  time,  and  especially  as  against  a  bon4 
fide  purchaser  (d). 

I  have  shown  that  equity  will  give  efl^ct  to  some  peculiar 
moral  obligations  by  supplying  a  surrender  {e),  and  in  some  in- 
stances grant  relief  against  an  ill  presentment,  or  the  want  of  a 
timely  presentment  of  a  surrender  {J').  But  if  the  party  is 
without  good  equitable  grounds  he  will  be  left  to  the  common 
law  (g). 

(a)  PaiiskaPscase,  H.a  Jac.  Scac.  {d)  Ash  ▼.  Ro^,  1  Vern.  307.  S. 

1  Danv.  750.  1  Vern.  368-0,  in  Ash  C.  2  Ch.  R.  387-    Sbo.  P.  C  07- 

T.i2fl||?fe Mothers.     ChrisHamr.  Cor*  BeU  t.  Cundall,  Amb.  101.    Ante, 

rai,  1  P.  W.  330,     IJac  &  Walk.  p.  82. 

653,  in  Widdowson  y.  The  Earl  of  (e)  Ante,  pp.  258,  268. 

Harrtmgtan,  {f)  Ante,  p.  288. 

(h)  Edwards  case.  Lane  98.  {g)   An<RL  Skin.    142.   Ca.  1& 

(c)  CUneh  &  others  t.  WUherly  Ante,  p.  242. 
&  others^  Fin.  376. 
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And  where  the  legal  interest  of  a  copyhold  is  in  one  person, 
and  the  equitable  interest  in  another,  a  court  of  equity  can 
order  the  trustee  to  surrender  the  legal  interest,  though  the 
cestuy  que  trust  refuses  (a). 

In  the  case  of  Lang  y.  Cottier  (b),  which  was  a  hill  filed  in 
the  court  of  Chancery  for  the  specific  performance  of  a  contract 
for  the  purchase  of  copyhold  property  held  by  the  plaintiff  for 
three  Uves,  the  defendant  took  an  exception  to  the  Master^s  re- 
port in  favour  of  the  title,  on  the  ground  that  the  property  as 
described  in  the  ancient  court  rolls,  was  not  identified  with  the 
descriptions  in  the  contract  for  sale ;  and  the  Master  of  the 
Rolls  observed,  that  the  generality  and  vagueness  of  descrip- 
tions on  court  rolls  were  too  well  known  to  entitle  the  objection 
taken  by  the  purchaser  to  any  weight,  and  held,  that  it  being 
established  by  the  evidence,  that  the  property  as  then  occupied 
by  the  plaintiff's  tenant,  had  continually  passed  and  been  en- 
joyed by  the  description  in  the  court  rolls,  the  exception  must 
be  over-rul^d. 

The  established  course  of  a  court  of  equity  on  sales  of  free- 
hold property,  is  to  direct  the  immediate  distribution  of  the  pur- 
chase-money, without  regarding  any  contingent  expenses  or  in- 
convenience, as  is  generally  done  in  a  case  between  party  and 
party,  and  the  rule  is  equally  applicable  to  sales  of  copyhold 
estates,  although  the  risk  and  inconvenience  are  frequently 
greater  on  account  of  the  fine  and  other  liabilities  peculiar  to 
that  species  of  property  ;  so  that  upon  a  purchase  of  copyhold 
under  a  decree  of  the  court  of  Chancery,  the  legal  fee  being  in 
an  infant,  the  M.  R.  held,  that  the  purchaser  was  not  entitled 
to  have  a  portion  of  the  purchase-money  retained  in  court,  as  a 
provision  for  payment  of  the  fine  which  would  accrue  to  the 
lord  on  the  death  of  the  infant  before  a  conveyance  could  be 
made  (c). 

We  have  seen  that  a  court  of  equity  will  not,  in  general,  de- 
cree a  specific  performance  of  a  voluntary  agreement,  but  that 

(a)    Exparte  Sutler  &  Purneli,         (b)  4  Russ.  267- 
(assignees  of  a  bankrupt,)   1  Atk.         (c)  Morris  v.  Clarkson,  3  Swanst. 
2TflL  55a 
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an  agreement  partially  voluntary,  will  sometinies  be  en- 
forced (a)  ;  and  that  although  (in  an  ordinary  case)  eqiuty  will 
not  restrain  a  vendor  from  dealing  with  the  property,  yet  that 
an  injunction  was  in  one  case  granted  to  restrain  the  vendor 
from  conveying  copyholds  to  trustees  for  creditors,  after  delivery 
of  possession,  and  receipt  of  part  of  the  purchase-money  (&)• 

In  discussing  the  aid  afforded  in  copyhold  cases  by  the  courts 
of  equity,  it  may  be  proper  to  notice  that  where  a  bond  had 
been  given  by  the  husband  to  his  vrife  before  marriage,  condi- 
tioned for  the  payment  of  a  certain  sum  to  her  if  she  survived 
him,  the  security  was  held  to  be  good  in  equity,  though  extin-. 
guished  at  law  by  the  marriage,  and  the  wife  was  decreed  to  re- 
deem a  mortgage  made  by  the  husband  of  freehold  and  copy- 
hold lands,  both  being  included  in  the  same  security,  notwith- 
standing the  rule  that  copyholds  are  not  assets  for  specialty 
debts  (c). 

And  it  may  also  be  useful  to  mention  that  a  mortgagee  of 
copyholds  .who  is  not  in  possession,  may  bring  his  bill  against 
a  mortgagor  before  admittance  for  a  decree  of  foreclosure,  and 
after  he  has  obtained  such  a  decree,  may  bring  his  ejectment 
for  the  possession  of  the  mortgaged  tenements  (d) ;  but  I  ap- 
prehend that  a  mortgagee,  after  taking  possesion,  would  not  be 
allowed  in  equity  to  compel  payment  of  the  mortgage  money, 
by  any  proceedings  at  law  upon  the  covenant  or  bond,  against 
the  personal  representatives  of  the  mortgagor,  except  on  the 
terms  of  conveying  the  estate  to  or  selling  the  same  for  the 
benefit  of  such  personal  representatives  (e). 


(a)  Ante^  p.  257* 
{b)  Ante,  p.  258. 

(c)  Adorn  T.  Peirce  8c  Sasby,  3 
Veni.480. 

(d)  iSution  y.  Stone  &  others,  2 
Atk.  101.  And  in  this  case  it  was 
held  that,  although  the  plaintiff  had 
not  replied  to  the  answer  of  the 
lord  of  the  manor,  yet  desiring  an 
act  to  be  done  by  him>  vis.  the  ad- 
mitting  him  to  the  copyhold  estate. 


he  mast  pay  the  lord  his  costs,  to  be 
taxed  by  the  master.  And  see  Sayk 
V.  Reeves  dted  Oilb.  £q.  Rep.  189. 

The  mortgagee  msst  bear  the  ex- 
pense of  any  surrender  after  a  fore- 
closure.    HiU  y.  Price,  1  Dick.  640. 

(e)  Whether  the  heir  or  executor 
of  a  mortgagee  of  copyholds  is  en- 
titled, in  equity,  to  the  mortgaged 
premises,  the  equity  of  redemption 
not  haying  been  foreclosed  or   re- 
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Wh6re  two  or  more  mortgagees  have  equal  eqmties,  neither 
of  them  having  got  the  protection  of  the  legal  estate,  the  in* 
oimhrances  are  available  according  to  the  priority  of  dates 
only(«).  Yet  I  apiHrehend  that  as  between  two  equitable 
mortgagees  of  copyhold  property,  the  second  would  be  preferred, 
if  he  had  obtained  possession  of  the  copies  of  court  roll,  and 
other  documentary  evidenee  of  title,  and  particularly  if  he  had 
procured  a  power  of  attorney  from  tlie  mortgagor  to  a  third 
person  to  surrender  the  property,  and  so  acquired  the  means  of 
getting  m  the  legal  estate,  without  resorting  to  a  court  of  equity 
to  give  effiM^t  to  his  equitable  lieiu 

It  is,  however,  an  established  principle  in  equity,  that  there 
must  be  fraud,  concealment,  or  gross  negligence,  to  postpone  a 
prior  mortgagee  of  the  legal  estate,  to  a  second  mortgagee  who 
obtains  possession  of  the  title  deeds ;  and  also  that  a  prior  mort- 
gagee will  not  be  postponed  merely  from  the-  circumstance  of 
his  not  having  the  possession  of  the  title  deeds  (&)• 

But  it  is  ako  a  settled  rule,  that  title  deeds  will  not  be  taken 
away  from  a  second  mortgagee  in  favour  of  a  prior  one,  the 
second  mortgagee  being  without  notice  of  the  first  security,  ex* 
cept  on  payment  of  the  money  due  upon  the  second  mort* 
gage  (c).    And  no  distinction  is  made  in  this  respect  between 


leatedi  and  there  bang  no  covenant 
for  payment  of  the  mortgage-money, 
see  Turner  v.  Crane,  2  Ch.  Rep. 
242.  8.  C.  1  Vern.  170.  11  Vin. 
150.  pi.  62.  Sed  vide  Tabor  r. 
Graver,  2  Vern.  SOT*   8-  G-  2  Freem. 

S27. 

(a)  Frere  v.  Moore  &  others,  8 

Pri.  475. 

(6)  Phimb  V.  Flttilt,  2  Anst.  437, 
440.  Beckett  v.  Cordley,  1  Bro.  C.  C. 
857.  (n.  6.)  Tourle  v.  Rand,  2  lb. 
650.  (n.  1.)  Evans  v.  B%ekneU,%Ye». 
183,  190.  But  a  mortgagee  of  the 
equity  of  redemption  may  get  in  the 

VOL.  I. 


legal  estate  if  he  can,  and  if  he  does 
it  gives  him  a  priority  over  the  first 
mortgagee.  Bamett  r.  WesUm,  12 
Ves.  135. 

(c)  Head  v.  Egerton,  3  P.  W. 
231 .  Ezparte  Keniington,  2  Ves.  ft 
Beam.  83.  1  You.  &  Jerv.  11?.  A 
covenant  to  jsurrender  by  way  of 
mortgage  cannot  be  set  up  against  a 
person  who  afterwards  takes  a  sur- 
render to  seouse  monies  advanced  to 
the  covenantor,  without  notice  of 
the  prior  security.  Oxnnih  r.  Plumm 

m^r,  2  Vern.  636.    5BacAbr.43. 

>  • 

T  T 
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a  deposit  of  title  deeds  of  freehold  property,  and  of  copies 
of  court  roll  and  other  evidence  of  tide  to  copyhold  pro- 
perty (a). 

The  jurisdiction  of  the  courts  of  eqmty  would  seem  to  extend 
to  a  claim  of  freebench,  where  the  widow  of  a  copyholder  might 
prefer  that  mode  of  enforcing  her  right,  to  a  plaint  in  the  lord*s 
court  in  the  nature  of  a  real  action:  This  inference  appean 
to  me  to  be  justified  by  the  prindple  of  the  analogous  inter- 
position of  equity,  in  a  claim  to  dower  at  common  law,  namdy, 
that  the  parties  have  such  an  intermixture  of  right,  that  it  is 
best  for  them  to  have  relief  in  equity,  where  the  title  to 
dower  is  admitted,  and  nothing  remains  to  be  done  but  to  as- 
ngn  it  (&). 

It  is  to  be  recollected  that  the  courts  of  equity  in  all  cases 
adopt  the  principle  of  the  statutes  of  limitation,  and  will 
not  afford  relief  when,  if  the  case  were  witUn  the  juris- 
diction of  a  court  of  law,  any  such  statute  could  be  jdbaded 
in  bar  (c).  So  that  an  adverse  possession  of  an  equity 
of  redemption  for  twenty  years,  is  a  bar  to  any  other  daim 
of  such  equity  of  redemption,  producing  the  same  effect, 
as  abatement,  intrusion,  and  disseisin  with  respect  to  l^;al 
estates  (d )  • 

I  think  it  right,  in  conclusion  of  the  present  chapter,  to 
notice  that,  although  it  is  quite  clear  that  equity  will  decree  a 


{a)  Exparte  Warner,  1  Rose  Bpt 
Ca.  286.   S.  C.  19  Yes.  202. 

(6)  See  Mundy  v.  Munefy,  4  Bro. 
C.  C.  296.  n.  3.  [Belt*8  £d.]  Co. 
Lit.  169.  a.  (n.  2.)  If  the  right  is 
GontroTerted^  it  must  go  to  law, 
Mundy  ▼.  Mundtf,  rap. 

In  (Mher  v.  Richardson,  9  Ves. 
222,  the  Master  of  the  Rolls  decreed 
an  account  of  arrears  from  the  death 
of  the  husband,  though  twelve  years 
had  elapsed  before  the  filing  of  the 
bill.  And  see  Dormer  r,  Foriescue,  3 


Atk.  130-1. 

(c)  Widdowson  y.  Earl  of  Har^ 
rington,  1  Jac.  &  Walk.  532.  3 
Madd.  189,  in  Peorce  t.  Nemfym^ 
Choimondeley  t.  Climion,  2  Jac  & 
Walk.  18a  4  BU.  App.  C.  Deu. 
Pjoc.  L  Cuthheri  ▼.  Creasy^  &. 
125.   FoderT.BU»ke,Jh.\¥^ 

(<0  Per  Lord  EUm,  in  CMt 
ddey  ▼.  CUnion,  Dom*  Proc.  4 
105.  And  see  J^arroii  r.  Martimy  19 
Ves.  327.  Pirn  v.  Goodwin,  4  BIL 
App.  C.  Dom.  Pxoc  133. 
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partition  of  copyholds  between  coparceners,  yet  that  I  have  not  >         r^/ 
been  able  to  find  any  case  where  equity  has  entertained  a  suit  ^^3 ^ 
for  a  partition  of  copyholds^  between  jaint4enants,  or  tenants  ^ 

fit  common;  and  as  the  jurisdiction  it  has  assumed  on  this  sub-^^^"^^ 
ject  in  freehold  cases  (a),  originated  altogether  in  the  expediency  ^T^T^^^^^ 
of  affording  its  aid  to  a  principle  of  common  law  (ft),  and  ^^/^j^^^ff^ 
the  provisions  of  the  several  statutes  of  partition  of  which  some  ^  ^  ^ 


provisions  01  tne  several  statutes  01  partit 
notice  has  already  been  taken  (c),  the  decision  that  copyholds 
are  not  within  those  statutes,  induces  me  to  conceive,  that  a 
court  of  equity  has  no  authority  to  compel  a  partition  between 
joint-tenants  and  tenants  in  common,  of  land  of  copyhold  te- 
nure, even  if  the  lord  be  assenting  to  it  (d) ;  and  it  was  ex- 
pressly so  decided  in  the  case  of  Scott  v.  Fawcet  {e),  which 


4. 
0 


(a)  Com.  Dig.  Chanc  (3  V.  6.), 
(4  £.)  Mitf.  109.  The  general  rule 
-with  respect  to  costs  on  a  biU  for  a 
partition  is,  that  no  costs  shall  be 
given  nntil  the  commission^  and  that 
the  costs  of  issuing^  execating,  and 
confirming  the  commission,  shall  be 
borne  by  the  parties  in  proportion  to 
the  Talae  of  their  respective  interests. 
See  n.  (6.)  Amb.  237,  in  Parker  & 
Gerard,  [2d  Ed.]  FonbL  1  Vol.  p. 
20.  (n.) 

(6)  See  2  Freem.  26,  in  Manaim 
y.  Squire,  where  the  Lord  ChanceUor 
is  reported  to  have  held>  that  the 
conrt  of  Chancery  had  equal  power 
to  make  partition  by  commission,  as 
the  common  law  had  by  writ  of  par- 
tition. FonbL  1  Vol.  p.  18.  (n.)  But 
note,  that  joint  tenants,  and  tenants 
in  common,  could  not  compel  par- 
tition  at  common  law* 

(c)  Ante,  p.  106.  The  stat.  of  31 
Hen.  8,  c.  1,  was  passed  to  render 
JwnUtenanU  and  tenants  in  common 
of  freehold  lands  of  inheritance  com- 
pellable, by  writ,  to  make  partition,  in 


like  manner  as  coparceners  by  the 
common  law  were  compellable  to  do. 
And  the  stat.  of  82  Hen.  8.  c.  32.  ex- 
tended the  powers  of  the  last  men- 
tioned act  to  tenants  for  life  or  years  of 
freeholds.  The  distinction  between 
the  right  vested  in  coparceners  at  com- 
mon law  and  in  joint-tenants  and 
tenants  in  common,  by  act  of  parlia- 
ment, was  recognised  in  the  act  of 
8  &  9  W.  3.  c.  31.  '  for  the  easier 
obtainingpartitions  of  [freehold^  lands 
in  co-parcenary,  &c.' 

(J)  Whether  the  lord's  license  is 
necessary  in  a  partition  of  copyhold 
lands,  see  ante,  p.  106.  n.  (a). 

(e)  Dick.  299.  And  see  Allnatt's 
Pract  Treat,  on  the  law  of  Partitions, 
p.  94,  who,  after  citing  the  case  of 
Scoii  &  Fawcet,  adds,  ''However  in 
"  Dodson  V.  Dodeon,  at  the  Rolls 
"  1795,  copyholds  as  well  as  free- 
''  holds,  were  included  in  the  decree 

for  partition,  and  I  understand  it 

is  the  practice  of  the  court  to  de- 
''  cree  partition  of  lands  of  that  te- 
"  nure." 

T  T  2 
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was  a  inn  for  a  partition  of  a  copyhold  estate  between  te- 
nants in  eommon,  and  the  Master  of  the  Rolls  (Su*  ThomoM 
Clarke)  held  tiiat  the  parties  were  not  entitled  to  a  par- 
tition in  equity^  if  not  entitled  by  conunon  kw ,  or  by  act  of 
parliament 


[ 
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CHAP.  XVII. 
Of  Extinguishment  and  Et^ranckisement. 

FIRST,  OP  EXTINGUISHMENT. 

This  tenn^  as  contradistioguished  from  enfranchisement,  is  more 
immediately  applicable  to  a  transfer  of  the  copyhold  interest 
from  the  tenant  to  the  lord. 

When  a  copyholder  conveys  his  interest  to  the  lord,  whether 
by  surrender  or  release,  or  bargain  and  sale,  or  does  any  other 
act  indicatory  of  an  intention  to  relinquish  his  tenancy  (a),  the 
copyhold  interest  is  for  ever  extinguished. 

And  it  has  been  decided  that  a  release  of  copyholds  to  the 
grantee  of  the  freehold,  operates  as  an  extinguishment  of  the 
cc^yhold  interest,  the  same  as  a  oonveyance  to  the  lord  of  the 
manor,  when  there  has  been  no  severance  of  the  freehold  C^)- 

And  the  extinguishment  created  by  the  union  of  the  copy- 
hold and  freehold  interest,  will  be  for  the  benefit  of  a  mort- 
gagee or  devisee,  under  any  previous  mortgage  or  devise  of  the 
manor  (c). 


(a)  Biemmerhas$ei  ▼.  Humher* 
tione.  Hut.  65.  S.  C.  Sir  W.  Jones 
41 .  S.  C.  {Hasset  &  Hanson),  Win. 
06.  Scroggs,  192.  1  Vol.  Ca.  & 
Opin.  166.  Ante>  p.  151*  In  one 
case  it  was  held,  that  a  copyholder 
accepting  his  land  to  hdd  of  the  lord 
h^  bill  under  his  hand^  and  not  by 
copy^  determines  the  copyhold  in- 
terest. Colman  v.  Bedil,  1  Anders. 
199.  S.  C.  (called  CoUman  v.  Pori- 
man),  1  Leo.  191. 

(by  Wakeford^t  case,  1  Leo.  102: 
Cro.  Eliz.  21.    Godb.  101.  ca.  117- 


As  tiie  act  of  the  lord  cannot  preju- 
dice the  copyholder's  interest,  such 
severance  will  not  in  itsdf  operate  as 
an  extinguishment.  Murrel  &  Smith, 
4  Co.  24.  b.  S.  C.  Oo.  £li2.  262. 
Mdwich&cLuter,  A  Co.  ^,^  8.CX 
Cro.  Eliz.  102.  BeU  or  Beak  & 
Langley's  case,  2  Leo.  206,  4  lb.  230. 
Ante,  p.  9,  et  seq. 

(c)  Roe  d.  Hole  v.  Wegg,  6  T.  It 
706.  Bunter  v.  Coke,  1  SaUc.  23& 
Doe  d.  Gibbone  ▼.  Pott,  Doogl.  710. 
Ante,  p.  41,  et  seq. 


V. 


^ 
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If  the  lord  have  a  linuted  estate  only  in  the  manor^  even  if 
he  be  a  purchaser  of  the  copyhold  interest,  it  has  hitherto  been 
conadered  that  such  interest  will  merge  for  the  benefit  of  the 
remainder-men  (a),  unless  the  lord  make  a  re-grant  of  the  pro- 
perty^to  hold  by  cop^  (b).  And  equally  so  for  the  benefit  of  a 
person  Secomng  entided  to  the  manor  under  an  executory  devise 
over,  up<m  aunion  of  the  copyhold  interest  with  the  estate  of  die 
first  devisee  in  fee  of  the  manor  (e). 

But  in  a  very  recent  case  (d),  the  M.  R.  held,  that  the  effect 
of  a  umon  of  the  fee  of  a  customary  Jreehold,  with  the  estate 
for  life  of  the  lord  of  the  manor,  was  to  suspend  the  seigniory 
durihjg  the  lord's  life,  and  that  at  his  death  the  seigniory  revived, 
and  the  fee  of  the  customary  tenements  descended  to  his  heir. 
The  M.  R.  said,  *'  if  the  lord  had  been  seised  of  the  fee  of  the 
manor,  then  the  union  would  have  extinguished  the  customary 
tenements ;  but  extinguishment  takes  place  only  when  the  two 
estates  have  the  same  duration;*  and  he  referred  to  Litt. 
sect  659,  560,  561,  and  to  Lord  Colu^s  Commentary  on  those 
sections. 

And  it  has  been  said,  that  a  conveyance  to  a  dissdsor  of  the 


(a)  See  the  cases  ante>  p.646.  n.(a). 
And  2  Walk,  on  Cop.  354,  who  says, 
that  in  order  to  effect  anextingoish- 
ment  the  freehold  and  cof^hold  interr 
ests  need  not  be  commenanrate  with 
each  other. 

(6)  Si.  Paul  V.  rUcommi  Dudley 
and  Ward,  15  Ves.  167-    Ante,  p. 


(c)  King  y.  Moody,  2  Sim.  &  Stn. 
579.  In  that  case  the  lord  was  seised 
of  the  manor  in  fee,  with  an  exeen- 
torjr  deyisa  over,  and  purchased  an 
estate,  partly  freehold  and  partly  co- 
pyhold, within  the  manor,  and  on  an 
indosore  which  took  place  he  carried 
in  two  daims,  one  in  respect  of  the 


devised  and  the  other  in  respect  of 
the  purchased  estate,  and  obtained 
two  aUotments.  The  executory  de- 
vise over  took  effect,  and  the  V*  C. 
held,  that  the  oopyhold  part  of  the 
purchased  estate,  being  extinguished^ 
passed  with  the  manor  to  the  execu- 
tory devisee,  who  was  therefore  en- 
titled to  an  apportionment  of  the  al« 
lotment ;  and  it  was  referred  to  the 
Master  to  apportion  the  allotment  ac^ 
oordingly. 

(d)  Bingham  v.  fVoodgaU,  1  Rusk 
&  Myl.  32.  But  see,  as  to  the  more 
immediate  question  involved  in  that 
case,  post,  tit^  '  Customary  Free- 
holds \ 
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manor^  would  not  be  an  extinguishment  (a)  ;  this  distinction^ 
however,  appears  to  be  very  questionable  (A). 

If  lands  escheat,  or  are  forfeited  to  the  lord,  it  is  an  extin- 
guishment of  the  c(^yhold  interest  (e) ;  and  consequently  of  all 
customs  and  privileges  annexed  to  it  (d). 

And  I  apprehend  that  this  rule  extends  to  copyhold  lands, 
where  the  custom  is  in  nature  of  gavelkind  or  borough-english 
tenure  (e). 

It  is,  however,  to  be  recollected  that  so  long  as  the  demisable 

jjuajity^^t^e  estate  subsists,  it  may  be  re-granted  again  by  the 

lord,  to  hold  by  copy  of  court  roll  (J*).     This  rule  applies  also 

to  the  case  of  an  escheat  (g) ;  and  to  any  commonable  rights 

annexed  to  the  copyhold  interest  (A). 

And  on  a  re-grant  by  the  lord,  the  tenant  wiU  hold  dis- 
charged of  the  dower  of  the  lord's  wife,  and  all  liens  and 
charges  which  would  attach  on  the  estate,  if  the  demisable 
quality  had  been  entirely  destroyed  (t). 

But  the  copyhold  interest  may  only  be  suspended  by  a  union 
with  the  freehold,  as  if  a  copyholder  in  his  own  right,  become  seised 
of  the  manor,  or  of  the  freehold  interest  in  his  copyhold  tene- 
ment, in  right  only  of  another,  or  vice  versa,  the  copyhold  interest 
will  be  suspended  during  the  period  of  such  union  of  interests  (k)^ 

(a)  Pit  V.  Moore,  2  Show.  153.  (e)  Ante,  p.  30.  But  it  seems  that 

S.  C.  2  Mod.  287-  S.  C.  Sir  T.  Jones,  unity  of  possession  does  not  destroy 

153.    S.  C.  1  Vent.  359.   S.  C.  Skin,  the  custom  of  gavelkind  or  borough- 

28.  S.  C.  Freem.245.  Ante>  pp.  116,  english  lands.    Ante>  p.  40. 

118.  (/)  Ante,  pp.  19, 20,  120.  1  Vol. 

(h)  1  Freem.  245.     1  Vol.  Watk.  Ca.  &  Opin.  166. 

on  Cop.  75-6.  {g)  Even  if  the  k>rd  has  continued 

(c)  Bet;erMam'«  case,  2  Vent.  345.  the  copyhold  in  his  own  hands  for 

2  Ch.  C.  194.    Ante,  pp.  8,  19.  twenty  years.     Penible  v.  Stern,  2 

(rf)  2  Sid.  19.    All  customs,  as  Keb.  213.    S.  C.  Sir  T.  Raym.  165. 

freebench,    curtesy,    &c.,    must    of  Ante,  pp.  19,  112,  115,  120. 

course  cease  with  the  extinguishment  (h)  Worledg   v.    Kingstvel,    Cro. 

of  the  copyhold  tenure,  by  any  union  Elia.  794.      S.  C.  2   Anders.   168. 

of  the  freehold  and  copyhold  interests.  Badger  v.  Ford,  3  Bam.  &  Aid.  153. 

Dfigtvortk  v.  Radford,  W.  Jones,  (t)  Swayne*s  case,  8  Co.  63.  b. 

462.    Laskmer  y.  Avery,  Cro.  Jac  Sneyd  v.  Sneyd,  I  Atk.  442. 

126.    Ante,  p.  39.  (^)  1  Watk,  on  Cop.  358.  See  as 
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.    So  if  a  copyholder  marry  a  feme  seignioressy  ibe  copyhold 
interest  wiU  be  suspended  during  the  coverture  only  (a). 

There  is  an  anonymous  case  in  Cro.  EUa.  (b),  where  a  copy- 
holder in  fee  married  the  seignioress  of  the  manor,  and  after- 
wards the  husband  and  wife  suffered  a  common  reoorery  of  the 
manor  to  the  use  of  themselves  for  life,  with  remainder  over : 
and  it  was  held  by  Anderson,  Meade  and  Periam,  that  the 
copyhold  was  extinct ;  for  by  the  recovery  the  baron  had  gained 
an  estate  of  freehold,  but  they  aU  held,  that  by  the  intermar- 
riage it  was  only  suspended. 

SlocIAridge^s  case  (also  in  Cro.  Elis.)  (c),  la  thus  reported^ 
''  Baron  and  feme  copyholders,  to  them  and  their  heira,  and  the 
baron,  in  consideration  of  money  paid  by  him  to  the  lovd, 
obtaineth  an  estate  of  the  frediold  to  him  and  his  wife,  and  to 
the  heirs  of  their  bodies ;  the  baroa  dieth,  having  issue,  the  Jeme 
enters,  and  suffers  a  common  recovery,  and  his  heir  enters  by  the 
statute  of  11  Hen.  7.  (d),  and  agreed  the  caatry  was  lawful,  for 
the  copyhold,  by  the  acceptance  of  the  new  e8tate,wasex  tinguidied." 

It  is  stated  in  a  note  to  the  last  edition  of  Watk.  on  Cop. 
[[1  Vol.  p.  355,]]  that  a  question  has  occurred,  whether,  upon 
the  descent  of  a  copyhold  in  fee  to  a  person  already  having  the 
fee  of  the  manor  by  purchase,  subject  to  a  lease  of  it  for  years, 
the  lessee  be  entitled  to  call  upon  the  tenant  (his  landlord)  on 
Vhom  the  copyhold  in  fee  has  so  descended,  to  come  in  and  be 
admitted  and  pay  to  the  lessee,  as  lord  of  the  manor,  the 
customary  fines ;  and  that  Mr.  Hargrave  considered,  that  an 
absolute  extinguishment  in  this  case  would  work  great  injustice 
to  the  lessee,  yet  that  he  doubted  whether,  in  strictness  of  law, 
such  an  effect  would  not  be  produced ;  but  that  probably  a 
court  of  equity  would  relieve  against  the  extinguishment.  The 
note  concludes  with  the  following  references  on   the  point: 

to  the  suspension  of  seigniory,  rent>  (a)  Co.  Cop.  s.  6Q>  Tr.  143*  Lex. 

&c.,    Ascough's   case,    9    Co.  134.  Cust.  231. 

Kitch.  160,  cites  6  H.  4.  2.    Vide  (b)  P.  7 

also  as  to  suspension  of  rent,  Vaugh.  (c)  Cro.  Elix.  24* 

39, 199.    Post.  p.  649,  n.  (a).  (d)  C.  20.    Ante,  p.  105,  n.  (A). 
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Litt«  sect.  23  h  4  Co.  31.  Cro.  Elix.  459.  Doe  r.  Pott, 
2  Doug.  710.  Dyer,  10^  a.  250,  b.  I  must  confess  that  the 
case  does  not  present  to  my  mind  the  difficulty  which  is  stated 
to  have  been  felt  by  Mr.  Hargrave.  The  rule  that  nemo  potest 
esse  dominus  et  tenens,  obviously  applies  only  to  a  union  of  the 
tenancy  with  the  immediate  reversionary  ownership.  And  in 
the  case  supposed,  the  union  is  of  the  legal  customary  fee-simple 
m  pasiessum,  with  the  legal  freehold  and  inheritance  in  fee- 
simple  in  remainder,  subject  to  and  expectant  upon  the  deter- 
mination of  a  term  of  years  created  out  of  the  freehold  interest, 
so  that  during  the  term  of  years  the  reversionary  lord  may,  with 
perfect  consistency,  be  tributory,  with  respect  to  the  copyhold 
estate,  to  the  termor  of  the  manor.  Sudi  a  case  might  be 
assimilated  to  the  purchase  by  a  remainder-man  in  fee,  of  a  term 
of  years,  granted,  under  a  power  to  lease,  by  the  tenant  for  life 
in  possession  (a). 

A  copyhold  interest  may  also  be  extinguished  by  the  annexa- 
tion of  the  freehold  to  the  copyhold,  as  if  a  copyholder  accept 
a  lease  for  years  from  the  lord,  of  his  copyhold  tenement,  or 
accept  a  conveyance,  or  even  a  lease  for  years  of  the  manor,  or 
if  the  manor  descend  to  him,  in  either  case  the  copyhold  inter- 
est would  be  extinguished  (b).     In  the  former  instance,  how- 


(a)  See  the  late  case  of  Burton  ▼. 
Barclay  &  Perkins,  7  Bing.  745^  and 
the  authorities  there  referred  to  aa 
the  doctrine  of  merger  and  suspen- 
sion; and  which  ease  confirmed  the 
principle  estoblished  by  WiUiatm  & 
Batanquei,  1  Brod.  &  Bing.  238,  that 
a  mortgagee  is  liable  in  covenant, 
though  he  has  not  taken  possession. 

(b)  Hide  &  Newport,  17  Eliz. 
Mo.  185,  4  CkK  31.  b,  Lane^e  case, 
a  Ck>.  17-  a-  S.  C.  (Smith  y.  Lane,) 
1  Leo.  170, 1  Anders.  191,  Gouldsb. 
34.  ca.  9.  French's  case,  4  Co.  31. 
Gybeon  v.  Searl,  Cro.  Jac  84,  176. 
Curtise  &  CoiteCs  case,  2  Leo.  72* 


Oodb.  11.  ca.  16.  lb.  101.  ca.  117. 
Tracejf  y.  Noel,  M.  2  Jac  Lex  Cust. 
326.  Mo.  185,  ca.  330.  Lat.  213, 
IBrownl.  32.  Kitch.  172.  Co.  Cop. 
s.  62.  Tr.  141-2.  1  Watk.  on  Cop. 
36a  But  see  Sav.  70^1-  ca.  146, 
(which  howeyer  is  not  considered  as 
any  authority  on  the  aboye  point) : 
And  note  Kitch.  I7I,  says  "  If  a 
Qopyholder  of  a  manor  takes  a  lease 
for  years  of  this  manor,  seek  if  his 
copyhold  be  extinct."  Even  if  a 
copyholder  take  a  conyeyance  of  the 
manor  in  joint-tenancy,  it  should 
seem  that  the  copyhold  interest 
would  be  extinguished,  as  joint  te- 
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ever,  that  is  by  the  acceptance  of  a  lease  of  the  particular 
tenement^  the  copyhold  interest  would  be  absolutely  extin- 
guished^ but  in  the  latter  instance^  although  the  ei^guishment 
would  be  complete  by  the  union  of  the  freehold  and  copyhold 
interest^  yet  the  copyhold  tenement  would  remain  demisable^ 
and  might  therefore  be  re-granted  again^  to  hold  by  copy  (a). 

So  again^  an  extinguishment  of  the  copyhold  interest  would 
be  produced  by  the  copyholder's  joining  with  the  lord  m  a 
feoffment  bf  the  manor  (b). 

But  there  is  this  essential  difl&rence  between  a  conveyance  of 
a  portion  of  the  copyhold  interest  by  the  tenant  to  the  lord, 
and  a  conveyance  of  a  portion  of  the  freehold  interest  by  the 
lord  to  the  tenant ;  namely,  that  in  the  former  instance,  the 
portion  only  of  the  copyhold  interest  so  conveyed  to  the  loid 
will  be  extinguished,  but  the  latter  will  operate  ^  an  extin- 
guishment of  the  whole  copyhold  interest  for  ever  (c). 

To  exemplify  this,  if  a  copyholder  in  fee  surrender  to  the  use 
of  the  lord  for  life,  with  remainder  over  to  a  stranger,  or  re- 
serving the  reversion  to  himself,  it  will  only  be  an  extinguish- 
ment of  the  estate  so  limited  to  the  lord,  and  will  not  affect 
the  remainder  or  reversion  (d) ;  but  if  a  copyholder  in  fee  ac- 
cept a  common-law  lease  of  his  copyhold  tenement,  either  from 
the  lord  or  his  grantee,  the  whole  copyhold  interest  will  be  ex- 


nants  are  seised  per  mie  el  per  Unit, 
1  Watk.  on  Cop.  357-  Calth.  74, 
pd.  Ed.]  And  by  Calth.  p.  74,  if 
a  manor  be  leased  for  years,  and  a 
copyholder  purchase  the  reversion  in 
fee,  by  this  the  copyhold  is  destroyed, 
and  the  lessee  of  the  manor  may 
oust  the  copyholder  and  hold  the  land 
during  his  term.  And  see  Lex.  Cust. 
226.  Vide  also  the  case  of  a  demise 
of  copyhold  by  the  lord  to  C.  for  life, 
and  a  subsequent  conveyance  of  the 
freehold  interest  to  B.  for  life,  re- 
serving a  rent,  and  then  a  grant  to  C 
by  fine  come  ceo,  4*^.,  who  accepted 


the  rent  of  B. ;  and  it  was  question- 
ed whether  the  copyhold  of  C  were 
gone  in  conscience.  28  H.  8.  Comp- 
ion  V.  Brent,  Dy.  30.  b.    Cary  8. 

(a)  Frenches  case,  4  Co.  31.  b. 
cites  Hide  &  Newport's  case^  ubi  sop. 
Gyhson  v.  Searl,  ubi  sup. 

(6)  Godb.  llCa.  16. 

(c)  See  Kitch.  1 71 .  By  a  relesac 
of  the  seigniory  in  part  of  the  te- 
nancy,  all  the  seigniory  is  gone,  o 
Co.  1  b,  in  Bruerton's  case. 

(d)  Co.  Cop.  8.  34.  Tr.  72. ;  and 
see  Curlise  &  CotteFs  case,  3  Leo. 
72. 
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tinguished  (a),  but  for  which  circumstanoe,  indeed^  the  latter 
might  with  more  propriety  be  deemed  an  enfranchisement. 

And  when  a  copyhold  interest  is  extinguished  by  the  ao 
oeptance  of  a  c(»nmon«law  lease,  from  a  person  having  a  limit* 
ed  interest  only  in  the  manor,  the  demisable  quality  of  the 
copyhold  land  will  not  be  destroyed,  so  as  to  prevent  the  re*^ 
mainder-man  or  reversioner  from  re-granting  by  copy,  after 
the  detenmnation  of  the  particular  interest  in  the  manor.  So 
a  lease  for  years  of  an  escheated  copyhold,  the  lessor  having  a 
limited  interest  only  in  the  manor,  will  destroy  the  custom  to 
re-grant  by  copy,  to  the  extent  only  of  such  limited  inters 
est  (b). 

Where  the  lessee  for  lives  of  a  manor  made  a  lease  for  years 
of  a  copyhold  tenement,  and  afterwards  surrendered  the  lease 
of  the  manor  to  the  lord  of  the  fee,  the  court  of  King's  Bench 
held,  that  although  the  lease  of  the  copyhold  was  not  warrant- 
ed by  the  custom  of  the  manor,  and  though  it  suspended  the 
copyhold  tenure,  yet  it  was  good  to  pass  an  interest  to  the 
lord,  which  could  not  be  avoided  by  the  lessee  under  a  re- 
newed lease  of  the  manor,  during  the  continuance  of  the  sur- 
viving Ufe  named  in  the  original  lease  of  the  manor,  notwith- 
standing the  surrender  of  that  estate  (e). 

A  suppositious  case  is  put  in  a  note  to  the  last  edition  of^ 
Watk.  on  Cop.  CI  Vol.  p.  355,]  of  a  descent  of  the  manor 
upon  an  unadmitted  mortgagee  of  a  copyhold  estate;  and 
which  is  followed  up  with  the  observation,  that,  on  the  sugges- 
tion of  the  particular  case  to  a  gentleman  of  the  first  eminence, 

(a)  Ante>p.649.  n.(6).  Andinthe  merger  of  the  term,     lb.,  cites  Sir 

instance  of  a  feoffment  on  condition^  Valenline  Brown' t  case, 
the  copyhold  interest  will  not  revive         (i)  Conesbie  v.  Rushy,  Cro.  Eliz. 

on  entry  for  the  condition  broken.  4  459*  b.    2  Roll.  Abr.  271.    Field 

Co.  31.  a.    Ante,  p.  119,  120.  v.  Boothby,  2  Sid.  17,  35,  81,  137, 

Acceptance  of  the  office  of  bailiff  6  Vin.  p.  158.    Ante,  pp.  20,  120. 
of  the  manor  will  not  extinguish  the         (c)  Doe  d.   Beadon  v.  Fyke,  5 

copyhold  interest.     Gyhson  &  Searl,  Man.  &  Selw.  146.    And  see  Shep. 

Cro.  Jac.  176.    Nor  will  the  accept-  T.  300,  301 .    Co.  Lit.  33a  b.  Da- 

anoe  by  a  lessee  for  years  of  a  manor,  venporl's  case,  8  Co*  145.  b. 
of  the  office  of  steward  for  life,  be  a 
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he  conndeied  the  copyhold  tenuie  as  absohitely  extmgvdshed, 
and  advised  a  imlw  gfant,  as  the  only  means  of  revivnig  the 
eopyhdd  tenancy ;  for  that  immediately  on  the  presentra^it  of 
ihe  surrender  and  condition  broken^  the  mortgagee  became  en« 
titled  to  be  admitted  tenant^  which  admisnon  had  become  im- 
posenble,  or^  at  leasts  that  the  necesaty  of  it  was  superseded. 
The  learned  editor  suggests  that  the  legal  estate  outstanding 
in  the  mortgagor  would  prevent  an  extinguishment  at  law,  and 
yet  that  it  might  be  argued^  tiiat  there  is  no  ^Hftrence  between 
such  a  case,  and  that  of  a  surrender  to  the  lord's  use,  where 
there  is  a  dear  extinguishment.  There  is,  however,  this  obvi* 
ous  distinction  between  the  two  cases,  namely,  that  in  a  surrai^ 
der  by  a  copyholder  to  the  lord's  own  use,  there  is  a  man^ta- 
tion  of  a  derire  to  determine  the  copyhold  interest,  .and  bring 
the  freehold  into  possession,  and  that  in  a  surrender  to  a  pw« 
son  by  way  ^f  mortgage,  who  afterwards  becomes  seised  of  the 
manor  by  descent,  there  is  a  total  absence  of  any  sudi  infica» 
tion  of  intention,  and,  in  the  case  supposed,  there  would,  in 
legal  strictness,  be  no  union  of  the  freehdld  and  o^yhdd 
tenure. 

It  is  to  be  recollected  that  the  law  of  extinguishment  is  per- 
fectly distinct  from  that  of  merger,  which  latter  doctrine,  how- 
ever, is  equally  applicable  to  copyhold  tenure.  In  the  case  of 
Dove  v.  WilUat  (a),  A.  tenant  for  life,  and  B*  remainder-man 
in  fee  of  a  copyhold,  joined  in  a  surrender  to  the  use  of  £•  in 
fee,  and  it  was  held  that  a  lease  previously  granted  by  J3.  was 
good,  even  in  the  life  of  A. ;  and  that  by  the  surrender  of  the 
tenant  for  life  to .  the  use  of  him  in  the  remainder,  his  estate 
was  drowned  in  the  fee  and  as  it  were  extinct,  and  could  not 
hinder  the  lease  to  have  operation ;  and  the  court  thus  illus- 
trated the  point,  "  as  if  he  in  the  remainder  grants  a  rent 
^'  charge,  and  after  the  tenant  for  life  doth  surrender,  the  rent 
^  shall  commence  presently." 

(a)  Cro.  Blis.  160.    And  see  S.     Leo.  174.     Vide  alio  Prarton  m 
C.  somewliat  differently  reported^  1     Merger^  541. 
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And  suppofling  a  copyholder  to  have  granted  a  lease^  eitiber 
with  the  lord's  license^  or  in  virtue  of  an  estaUished  custom, 
and  the  leaiee  afterwards  to  assign  his  interest  to  the  copyholder^ 
I  apprehend  diat  by  the  nmon  the  term  would  -merge  in  the 
estate  d  the  leasor,  aldiough  the  lease  created  a  eommon-hw 
interest  (a). 


SECONDL  Y,  OF  ENFRANCHISEMENT.       ^      ,^. 

An  enfranchisement  is  a  conversion  of  copyhold  into  freehold  ^^  gf^^ 
tenure,  by  a  common-law  conveyance  of  the  fee  simple  of  the  parli-  ^/^^  ^'  >"> 
cular  tenement  (b),  by  the  lord  of  the  manor  to  the  copyholder  (c). 
And  it  has  been  dedded  that  a  person  who  has  been  admitted  and 
recognised  as  the  lord's  tenant,  although,  in  strictness,  he  should 
have  an  equitable  interest  only,  is  ci^pable  of  receiving  a  grant  of 
the  freehold,  for  giving  effect  to  a  contract  of  enfranchisement;  and 
that  the  heir  may  accept  an  enfranchisement  before  admission  (d) ; 
and  it  may  be  presumed  from  the  sataie  case^  that  a  conveyance 
of  the  freehold  to  an  unadmitted  surrenderee  or  devisee  of  copyr 
holds,  would  amount  to  an  implied  adnuttance,  and  so  operate 
as  an  enfranchisement 

But  it  should  seem  that  if  a  copyholder  be  enfeoffed  by 
the  lord  to  the  use  of  others,  the  cc^yhold  interest  will  be 
preserved  by  the  siiving  of  the  Stat,  of  Uses,  27  H.  8.  c.  IQL 
6.  8.  (e). 

It  has  long  been  a  prevailing  opinion  that  an  enfranchisement 
is  also  produced  by  a  release  from  the  lord  to  the  copyhold  te- 
nant of  all  seigni(H:al  rights  (/*) ;  and  the  reason  given  for  this 


•    (a)  Ante,  p.  648. 

{by  A  conTejnante  of  the  whok 
manor,  would  be  an  extingidaluaent 
of  the  copyhold  interest,  and  not  an 
enfrandittement.  Ante,  p.  649.  n.  (6). 

(c)  A  conyeyanee  by  a  stranger, 
to  whom  the  lord  had  prerioasly 
conveyed  the  freehold,  is  equally  an 
enfrandiiaement,  as  a  conveyance  tm* 


mediatebf  from  the  lord  to  lihe  eopy«i 
holder.  Latufs  case,  2,  Co.  16*  b.  &a 
Ante,  pp.645,  850. 

id)  WUttm  y.  AUm,  1  Jac.  & 
Walk.  61h 

(e)  /M<f  #  case,  cited  7  Co.  38.  a. 

(/)  A  release  by  the  lord  to  a 
eoj^hold  tenant  of  the  qoit  Mat  or 
any  specific  lerrioe,  would,  I  appre- 


654 


OF  EMFRAKCmSfiMEKT. 


[part  I. 


is^  that  the  lands  are  thencefoith  held  hnmediately  of  the  lord 
paramount  (a).  That  this  would  he  the  e£^t  of  such  a  release 
m  the  case  of  land  of  ancient  demesne  tenure^  by  tunung  the 
ancient  demesne  into  free  and  common  socage^  there  can  be  no 
possible  question  (b)^  but  it  is  to  be  recollected  that  the  freehold 
of  ancient  demesne  land  is  in  the  tenant,  and  not  in  the  Iwd ; 
and  although  the  customary  inheritance  of  a  copyholder  is 
capable  of  being  enlarged  into  an  estate  of  freehold,  by  a  re- 
lease of  the  lord's  reversionary  interest  (c),  yet  it  may  admit 
of  a  doubt,  whether  a  mere  release  to  a  copyholder  of  all 
seignioral  rights,  without  the  use  of  any  words  capable  of  being 
construed  into  on  actual  conveyance  of  the  reversionary  free- 
hold interest,  operating  therefore  as  an  enlargement  of  the  copy- 
holder's estate,  and  consequently  as  a  severance  of  the  parti- 
cular tenement  from  the  manor  («2),  would  be  held  to  have  the 
effect,  at  law,  of  an  enfranchisement  (e) ;  although  sudb  a  re- 
lease, founded  on  a  valuable  connderation,  would  no  doubt,  in 
equity,  be  considered  as  a  contract  for  an  enfranchisement. 

When  the  lord  has  only  a  limited  interest  in  the  manor,  he 
is,  of  course,  precluded  from  x^rrying  a  treaty  of  enfranchise* 
ment  into  complete  eSect ;  and  as  we  have  seen  that  the  accept- 
ance of  a  conveyance  of  a  portion  only  of  the  freehold  interest. 


liend^  operate  as  a  merger  only.    See 
FawUtner  r.  FamUmer,  1  Vem.  21. 

(a)  2  Inst.  502-4.    Co.  Lit.  102. 

b,280.a.    1  Watk.  on  Cop.  3a&-7- 

(b)  Doe  &  HuntitigUm,  4  East 
271*  And  see  Preston  on  Merger, 
642. 

(c)  iSafitme#'«  case,  13  Go.  55.  And 
tee  as  to  a  release  to  a  tenant  at  will, 
Co.  Lit  270.  b. 

(d)  I  apprehend  that  in  an  ordi* 
narf  case  of  enfrandbiisement  there  is 
an  absolute  merger  of  the  oopyhold 
estate,  even  so  as  to  accelerate  the 
charges  upon  the  manor;' and  see 
Presfeon  on  Merger,  641-2.  Bat 
this  has  been  questioned  on  the  svp- 


position,  probabl}^  of  the 
being  still  held,  after  the  enfirsa- 
chisement,  under  the  copyhold  titl^ 
exdoding  therefore  the  general  piin« 
dples  applicable  to  an  enlaigement  of 
estates  for  years,  &c  by  release  and 
confirmation,  and  for  which  distinctioa 
with  regard  to  copyhold  lands  I  am 
not  aware  of  any  authority,  nidess  in-- 
deed  the  case  of  Doe  d.  Netvbjf  r. 
Jackson,  pos^  p.  656.  can  be  dcenied 


(tf)  The  reader  is  refcrred  toan  in« 
teresting  note  on  this  snfajeoi  in  Mr. 
Atberley^s  edition  of  Shop.  Toochst 
(p-332.) 
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would  operate  as  a  merger  of  the  whole  of  the  copyhold,  the 
two  estates  being  incompatible^  it  behoves  every  copyholder^ 
who  is  desirous  of  enfranchising  his  estate,  to  satisfy  himself  that 
the  lord,  is  seised  of  the  manor  for  an  estate  in  fee  simple,  or, 
at  all  events,  that  a  power  has  been  reserved  to  hnn  to  grant 
the  freehold  and  inheritance  of  the  copyhold  tenement,  or  that 
he  is  acting  under  some  spedal  authority  created  by  Act  of 
Parliament  (a). 

It  would  seem  to  be  settled  that  a  contract  for  the  sale  of  an 
estate  as  freehold,  which  turns  out  to  be  copyhold,  cannot  be 
enforced  in  equity  (&),  should  the  vendor  not  be  able  to  procure 
an  enfranchisement :  but  the  case  of  Hick  v.  Phillips  (c),  is  not 
considered  as  an  authority  against  the  aid  of  equity,  under  an 
offer  to  obtain  an  enfranchisement  of  a  copyhold  estate  sold  as 
freehold,  the  decree  in  that  case  appearing  to  have  been  induced 
by  the  unreasonableness  of  the  price  (d). 

The  conveyance  by  way  of  enfranchisement  should  always  be 
taken  in  the  name  of  the  copyholder,  and  not  to  a  trustee,  or. 
the  copyhold  interest  vnll  still  subsist  (e),  so  that  the  vrife  df 
the  copyholder,  if  dowable  by  the  custom,  would  remain  so, 
and  the  heir  be  entitled  to  recover  in  ejectment,  agwnst  the  pur- 
chaser of  the  freehold  interest  from  his  ancestor,  who  would 
be  driven  to  equity  for  relief.  This  relief  was  sought  in  Dancer 
V.  Eveti  {f\  in  which  a  demurrer  to  a  bill  of  review  to  reverse 
the  decree  against  the  heir  of  the  copyholder,  was  allowed  :—- 
particular  attention  should  be  given  to  this  point,  in  the  frequent 

(a)  A  power  to  enfranchise  is  given  C.  C.  330.  [Belt's  Ed.]    Sngden's 

to  persons  having  a  particular  in«  Vend.  &  Purch.  fSth  Ed.]  275. 

terest  only^  by  the  Land  Tax  Re-  (c)  Pre.  Ch.  575. 

demption  act,  42  Geo.  3.  c.  116 ;  and  (<0  ^^  ^^-  ^^*  8ngd.  nt  snp. 

by  the  New  Church  Building  Act  58  {e)  Howard  v.  Bartlei,  Hob.  181. 

Geo.  3.  c.  45.  And  the  Commission-  S.  C.  Walter  &  Barllelt,  2  RolL  Rep. 

ers  of  Woods  and  Forests  are  au-  l7S.S.C.fValdoey.B€rtlet,CTo.JBC. 

ihorised  to  enfranchise  copyhold  land  573.   Palm.  111.   Laskmer  v.  Avery, 

held  of  the  crown  manors^  by  48  Oeo^  Cro.  Jac.  126.  And  see  Murrel  v. 

3.  c73.  5fiitM,  4  Ca.  24  b. 

(5)  Twining  v.  Morrice,  2  Bro.  (/)  1  Vem*  392. 
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instanoes  of  enfranchisement  under  powers  in  marriage  settle- 
ments^  where,  if  the  freehold  be  limited  to  a  tmstee  (for  the 
copyholder)  and  his  heirs,  to  uses  to  bar  dower,  the  legal  in- 
heritance ci  the  freehold  woidd  vest  in  the  trustee  fay  the 
appointment,  and  the  copyhold  mterest,  therefore,  would  not 
unite  wiA  it. 
An  enfranchisemeot  by  a  person  having  a  limited  interest 
<|.  ^  only  in  a  copyhold  estate,  is  an  absolute  enfranchisement  for  the 
^  ^  bttiefit  of  those  entitled  ia  remainder  (a),  and  the  devisee  or 
^  ^  J  heur  of  llie  person  so  enfranchising,  will  be  decreed  in  equity  to 
^  ^  ^  convey  the  legal  freehold,  on  payment  of  a  due  propcNiiaii  of 
\^^  N^  the  consideration  money  for  such  enfrandiisement  (&). 
^^  The  above  authorities  are  only  confirmatory  of  the  case  of 

Oofi  &  Lyster,  decided  Feb:  22,  1675  (e),  where  husband  and 
wife  were  joint-tenants  at  a  copyhold  for  lifi^  remainder  in  fee 
to  the  wife,  the  husband  purchased  the  freehold  and  took  a 
convey«nee  to  the  use  of  himself  and  his  wife,  and  their  bars, 
and  dier  l3ie  husband's  death  the  wife  surrendered  to  the  use 
of  a  daughter  by  a  former  husband,  which  was  decreed  ac* 
cwdingly  against  the  heir  of  the  wife  and  second  husband. 

In  a  Iflite  case  (df).  A.,  whose  wife  had  been  admitted  in  fee 
to  land  in  Cimiberland,  to  hold  accordii^  to  tiie  costora  of 
tenant  riglit,  took  a  conveyance  of  the  freehold  from  the  tmstees 
fer  sale  of  the  manor,  to  lumself  and  his  hdrs,  by  a  deed  in 
whic3i  the  operative  words  were  ^  grant,  bargain,  4d7,  aUen, 
mffeqffamd^Mifirml^  and  upon  which  livery  of  sdmi  was  altar* 
wtuds  givw*    It  was  ccmtended,  that  the  effect  of  the  deed 


<a)  Wynnes.  Ccoka,!  BrkCC.  10.  n.  (1).  Oanm  r.  Camm,  I  V( 

515.    Rpe  d.  ClemeU  ▼.  Briggs,  16  480.        ^ 

East  415.  (c)  Cited  in  Bradley  &  Bradlv, 

(b)  Wynne  y.  Cookee,  rap.     Vide  3  Vera.  164. 

alao  mUon  v.  AUen,  I  Jac  &  Walk.  (d)  Doe  d.  Newhy  ▼.  Jsckem,  1 

62L  But  B  remainder  man  would  have  Bam.  and  Greaib  448.  &  C.  2  IXnr* 

no  equity  against  a  tenant  in  tail  in  &  Ry.  514. 


poiaenion.  SeefffafeyJBMi^SP.W. 
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was  to  create  a  new  estate,  descendible  to  the  heirs  ezparte 
patemd : — that  if  it  operated  as  an  extinguishment,  then,  on 
the  death  of  the  husband,  the  legal  estate  descended  to  his 
son,  subject  to  a  trust  for  the  mother,  on  whose  death  the 
equitable  estate  would  merge ;  and  if  as  a  suspension,  then, 
according  to  Cro*  Eliz,  8,  Anon.,  the  freehold  and  customary 
estates  uniting  in  the  son,  would  create  a  new  estate,  descendible 
exparte  patern&.  On  the  other  side  it  was  urged,  that  the 
deed  merely  operated  as  an  ^ranchisement,  the  only  effect  of 
which  was  to  release  the  services,  and  not  to  alter  the  descent ; 
that  if  the  deed  was  to  be  considered  as  a  grant  to  a  stranger, 
then  the  customary  estate  would  not  be  destroyed,  but  become 
free.  And  that  if  the  customary  estate  did  not,  under  the 
circumstances,  become  free,  then  the  freehold  had  a  separate 
existence,  and  both  that  and  the  customary  estate  being  left  to 
descend,  the  latter  would  go  to  the  heirs  exparte  matemd,  and 
the  former  to  the  heirs  exparte  patemft*  The  court  said,  it 
was  not  necessary  to  determine  that  point,  which  was  one  of 
cmisiderable  difficulty  (a),  and  they  abstained  from  giving  any 
decided  opinion  upon  it ;  but  intimated  that  they  thought  the 
deed  c^rated  as  an  enfranchisement  before  Uvery  <^  seisin 
was  given,  and  that  the  course  of  descent  was  not  thereby 

altered. 

If  a  copyhold  estate  be  enfranchised  by  a  tenant  in  tail,  the 
issue  in  taU  will  be  barred :  this  was  adjudged  in  Parker  v. 
Turner  (b),  where  tenant  in  taO,  with  remraider  to  himself  in 
fee,  having  enfranchised  and  sold,  the  Lord  Chancellor  hdd, 
that  the  purchase  of  the  freehold  attracted  the  copyhold  interest, 
and  that  the  purchaser  should  hold  against  the  issue  in  tail. 

The    same   point   was   decided   in   Dunn   &    Green  (c), 

(a)  AntCj  p.  653-4.  And  see  the  See  also  Challoner  v.  Murhall,  2  Ves. 
case  of  Rich  y.  Barker,  Hardr.  131.  Jun.  524.  3  Ves.  127-4.  4  East 
Preston  on  Merger^  pp.  541,  548.  S83.    Ante,  p.  81. 

(b)  1  Vem.    893,    458.    8.  C.         (c)  3  P.  W.  10. 
(Barker  v.  Turner,)  2  Ch.  Ca.  174. 

VOL.  I.  U  U 
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prineipally  on  the  ground^  that  if  the  intail  of  the  copyhold  were 
not  extinguished,  it  would  he  a  perpetuity,  as  no  recovery  could 
afterwards  be  suffered  in  the  Iord*8  court  (a). 

The  i^mainder-men  are  also  barred  by  the  eufnuachisement 
of  the  tenant  in  tiol  in  possession,  see  Ckalkmerr.  Murhidl(b), 
which  case  has  been  thought  to  have  gone  a  step  beyond  the 
principle  of  Parker  &  Turner,  and  others  of  that  dass,  and  to 
haye  decided  that  the  union  of  the  estate  of  the  lord,  with  that 
of  the  copyholder  for  life,  wui  be  sufficient  in  eqmty  to  destroy 
the  estate  tail,  and  all  remainders  over ;  Imt  this.,  I  submit, 
is  a  very  erroneous  deduction  from  die  authority  of  the  case  in 
question,  for  it  is  observable,  that  there  was  a  union  of  the  in- 
heritance of  the  freehold  and  copyhold  interests;  the  fee  irimpk 
of  the  fredtold,  which  was  granted  by  the  loid  of  the  manor, 
having  descended  to  the  tenant  in  tail  of  the  copyhold,  as  the 
son  and  h^  of  the  grantee,  and  the  son  had  disposed  of  the 
presuses  by  his  will  as  freehold;  and  thia  descent  and  dis- 
posyion,  I  OMCiceive,  alone  influenced  the  Chancellor^g  deckioD ; 
for  I  cannot  imagine,  that  a  court  of  equity  would  allow  an 
enfranchisement  by  a  tenant  for  life,  to  be  not  cmly  for  the 
benefit  of  all  interested  in  the  estate,  as  in  Wynne  &  Cookes, 
but  to  operate  as  a  bar  to  tiie  estate  tail  and  other  remainder^ 
without  the  privity  or  concurrence  of  tiie  first  tenant  in  tail  The 
above  peculiar  distinctions  in  the  case  of  CAalloner  &  Mnrhatt, 
appear  to  have  occurred  to  the  late  Mr.  Seijeant  HiU,  acooning 
to  a  MS.  note  which  I  have  found  amoi^  some  vahiable  idioi 
of  that  learned  gentleman,  now  in  my  possession. 


(a)  It  18  proper  to  attend  to  tlie 
reason  here  ass^ed,  ss  it  is  well 
known  that  an  estate  tail  in  fireehblds 
does  not  merge  by  an  aecesaion  of 
a  greater  estate.  WiscoCi  case,  2 
Co.  61.  a.  And  see  3  Prest.  on 
Conv.29. 

(6)  Ubi  sup.  But  see  Bernard 
V.  Simp99n,  GUft.   136.  TayUtr  ▼. 


Sham,  Cart  9S-4>,  whiA  rasesj  how- 
ever,  cannol  bo  eonaidcnd  of  any 
weight  in  opposition  to  the  express 
authorities  which  I  have  dted  in 
favour  of  the  general  propesitioo« 
that  the  issue  and  remainder»mgn 
are  -barred,  by  an  acceptance  of  the 
freehold  by    the  tenant  in  tail  in 
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A  question  arose  od  a  petition  in  Merest  ▼.  Jmme^  (a), 
whether  when  one  has  an  eqmitaMe  estate  taO  m  a  copyhold, 
with  a  remainder  expectant  on  such  estate  tail,  and  the  legal 
fee  descends  to  him,  the  equitable  estate  tail  is  merged  in  the 
legal  fee,  and  the  remainder  defeated.  But  the  V.  C.  held, 
that  in  order  to  operate  a  merger,  the  equitable  and  legal 
estate  must  be  of  the  same  quality.  And  it  is  clear  that 
whererer  the  legal  and  equitableestates,  uniting  in  the  same 
person,  are  co-extennve  and  commensurate,  the  latter  is  absorbed 
in  the  former  (b). 

The  right  of.  common  in  the  wastes  of  the  lord  of  the 
manor,  is  extinguished  by  enfranchisement  (c),  unless  specially 
preserved  to  the  copyholder  under  terms,  equivalent  to  a  re-grant 
of  common  (<f){  and  it  has  been  held,  that  the  grant  of  aU 
appurtenances  to  the  copyhold  tenement,  will  not  prevent  the 
destruction  of  the  common  (e) :  it  is  therefcNre  usual  to  insert  a 
re^rant  of  the  commonable  rights  in  the  deed  of  enfranchisement 

And  a  power  to  that  effect  should  be  given  to  the  trustees, 
in  addition  to  the  usual  power  of  enfranchising,  in  marriage 
settlements.      * 

But  although  the  right  of  common  is  destroyed  at  law  by 
an  enfranchisement,  it  will  subsist  in  equity  (/*)• 


(a)  OMadd.  118.  Ante,  p.  80. 

(6)  Philips  V.  Bridges,  3  Ves.  126. 
SeUfy  V.  AlstoHy  lb.  341.  Goodrigki 
d.  Alston  r.  Wells,  2  Dougl.  771- 

(c)  Bradshato  v.  Eyr,  Cro.  Eliz. 
570.  Worledg  v.  Kingstvel,  lb.  7^4. 
8.  C.  2  And.  168.  Fort  r.  Ward, 
Mo.  667*  Marskam  v.  Hunter,  Cro. 
Jac.  253,  8.  C.  1  Bulst.  2.  8.  C. 
.  (called  Massam  v.  Hunter,)  Yelv. 
189.  8.  C.  (called  Darson  v.  Hun- 
ter,y  Noy  136.  S.  C.  (Massam 
V.  Hunt,)  1  Brownl.  220,  (Marsam 
V.  Hunter,)  2  ib.  209.  Grymes  v. 
Peacock,  1  Bulst.  18.  Tyrrxng" 
.    ham*s  case,   4  Co.   38.  a.  Co.  Lit. 


122.  a.  Styant  v.  Staker,  2  Vern. 
2.50.  Speaker  v.  Sty  ant,  Comb.  ]  27. 
Crowther  r.  Oldfeild,  1  Salk.  I70, 
366.  .8.  C.  Holt,  146.  8.  8.  6  Mod. 
20.  Com.  Dig.  Cop.  (R.  6.)  Gilb. 
Ten.  224.  Barmck  v,  Matthews,  5 
Taunt.  375.  8.  C.  1  Marsh.  60. 
Ante^  tit.  *  Prescription.* 

(d)  Speaker  v.  Slyant,  Comb. 
127. 

{e)  Bradsham  r.  Eyr,  Marsham 
&  Hunter,  and  Styant  &  Staker, 
sup.  Gilb.  Ten.  224.  Lee  v,  Ed- 
wards, 1  Brownl.  173. 

(/)  Styant  &  Staker,  sup. 

In  the  case  of  Lady  Lanesborough, 
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And  it  has  heen  adjudged,  that  common  in  the  waste  of  the 
lord  out  of  the  manor,  is  not  lost  hy  enfranchisement,  for  the 
copyholder  hath  it  -  as  belon^ng  to  his  land,  and  not  to  his 
estate  (a) :  and  also  that  if  a  copyholder  has  immemorially ' 
enjoyed  a  right  of  way  over  another^s  copyhold,  and  he  become 
the  purchaser  of  the  freehold  of  lus  own  copyhold,  yet  the  way 
remains  (b),  for  as  between  the  copyholder  and  a  stranger,  it  b 
the  tenure  only  that  is  altered  by  the  enfrandusement  (c). 

And  it  should  seem  that  a  way  of  necessity,  is  not  e3ctin- 
guished  by  unity,  contra  if  it  be  a  way  ci  easement  or 
pleasure  (d). 

In  adyerting  to  the  subject  of  a  conyersion  of  copyhold 
tenure  into  freehold,  I  think  it  right  to  suggest,  that  when  an 
allotment  is  made  to  a  copyholder,  of  waste  or  other  freehold 
land,  under  an  act  of  Parliament,  not  containing  a  provision 
that  the  allotted  land  shall  be  held  by  the  same  tenure  as 
the  estate  in  respect  whereof  the  allotment  is  made,  no  change 


Appd.  and  Ockshait,  Resp.  I  Br.  P.  C. 
15  J ,  the  lord  had  entered  intoanagree- 
uent  with  hia  copyhold  tenants  for  in* 
closing  part  of  a  oommon ;  the  tenants 
releaaed  their  right  of  common^  and  the 
lord  his  quit  rents  and  services :  the 
indosnre  did  not  take  effect,  and  the 
tenants  continued  to  enjoy  their  right 
of  common^  and  the  lord  to  reoeiTe 
his  rents  and  serrices.  The  agree- 
ment was  held  to  be  waved«  and  the 
releases  decreed  to  be  cancelled. 

(a)  Grymes  &  Peacock,  Tyrring" 
ham's  case,  Crowiker  &  Oldfeild, 
Banvick  &  Matthews,  ante  p.  659,  n. 
(c).  Co.  Lit.  123.  a.  Com.  Dig.  Cop. 
(K.  6.)  ReveU  &  others  t.  JodreU,  2 
T.  R.  421.  But  see  LeeU  &  Ed-^ 
wards,  Hob.  190.  Lee  t.  Edwards, 
1  Bro^▼nl.  173. 

{h)  Empsan  &  Williamson,  1  Roll. 


Abr.933.    Lex.  Cust.  233.    1  New 
Abr.482. 

(c)  Vide  Rich  t.  Barker,  Hardr. 
131.  But  see  also  Preston  on  Meiger^ 
pp.  542-8.    Ante,  pp.  654,  657. 

{d)  Clark  ▼.  Cogge,  Cro.  Jac  170. 
8  T.  R.  55.  Jorden  ▼.  Aiwood,  Ow. 
122  ;  and  see,  in  connexion  with  that 
eufe,PackerY.WeUt€d,2S\^2ld,\\l. 
11  Vin.  446.  In  Simpsony.Tdwrighi, 
2  Lutw.  1248,  the  lessee  of  acoalmine 
claimed  a  right  of  way  over  a  copy« 
hold  of  inheritance,  as  a  consequence 
of  an  enfranchisement  by  the  copy- 
holder subsequently  to  the  demise  of 
the  mine.  It  did  not  appear  to  be  a 
way  of  necessity,  and  the  court  were 
therefive  at  first  of  opinion  against 
the  plaintiff,  but  the  case  was  ad- 
journed, and  afterwards  compromised. 
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of  tenure  ^riU  take  place  in  the  land  so  allotted  (d)  ;  and  that 
a  copyholder^  therefore^  in  a  case  of  that  nature,  would  have 
had  a  right  to  vote  at  an  election  for  the  c6unty,  in  respect  of 
tach  freehold  allotment,  even  before  the  act  of  2  W.  4  (&). 

I  apprehend  that  since  the  statute  of  ^pna  emptores,  18  Ed. 
h,  the  services  rendered  by  a  copyholder  to  the  lord,  cannot 
be  reserved  on  an  enfranchisement,  which  is  a  conveyance  away 
of  the  reversionary  estate,  in  respect  of  which  those  services  were 
due  (c),  but  that  after  such  enfranchisement,  the  estate  will  be-  • 
come  fraqk-fee  and  be  held  of  the  superior  lord,  and  that  if  a  rent 


(a)  Doe  d.  Lomes  t.  Davidson,  2 
Man.  &  Selw.  175.  And  see  Doe 
Be  Hellard,  9  Bam.  &  Cress.  789, 
Ante^  p.  25,  et  seq.     Infra  n.  (b).. 

'  (6)  C.  45.  Mr.  Rogers  in  his '  Law 
and   Practice  of  Elections '^  in  dis- 
cussing the  right  of  Totinginrespectof 
fee-farm  rents  and  rents  charge^  ob- 
serves,  [Tol.  I.  p.  177>1  that  all  such 
rents  are  considered  freehold^  and  give 
a  right  to  vote^  although,  as  it  should 
seem,  they  issue  out  of  lands  in  right 
of  which  the  proprietor  could  not 
Tote ;  and  he  adds  the  following  note. 
"  In  some  cases,  the  nature  of  the 
"  estate  itself  does  not  admit  of  its 
*'  owner  having  a  freehold  tenure  in 
'^'it ;  therefore  a  man  cannot  vote  for 
**  the  advowson  of  a  Church,  or  for 
''  common  of  pasture ;   but  for  the 
''  free  warrens  of  conies,  the  profits 
"  of  wood  sales,  coal  mines,  tjthes 
''  impropriate,  or  the  like,  in  which 
"  he  has  an  estate  for  life,  and  pro- 
'^  ducing  communibus  annis  40#.  by 

the  year,  he  is  entitled  to  vote. 

Tythes  of  copyhold  lands  have  been 
''  held  to  give  a  right  to  vote;  at  the 
''  last  York  election,  a  person  ten- 
"  dered  his  vote  for  an  allotment  of 
''  common  made  to  a  copyhold  estate, 
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^'  and  it  was  allowed." 

On  the  subject  of  the  exclusion  of 
copyholders  from  the  right  of  voting 
at  elections.  Vide  the  2d  part  of  this 
treatise,  tit.  **  Customary  Freeholds". 
But  see  2  Wm.  4.  c.  45.  'to  amend 
the  representation  of  the  people  in 
England  and  Wales,'  and  by  which 
[[sect.  19.^  it  is  enacted,  *'  that  every 
male  person  of  full  age,  and  not 
subject  to  any  l^al  incapacity,  who 
''  shall  be  seised  at  law  or  in  equity 
''  of  any  lands  or  tenements  of  coptf" 
"  held  or  any  other  tenure  whatever, 
''  except  freehold,  for  his  own  life,  or 
"  for  the  life  of  another,  or  for  any 
"  lives  whatsoever,  or  for  any  larger 
estate,  of  the  clear  yearly  value  of 
not  less  than  ten  pounds  over  and 
^'  above  all  rents  and  charges  payable 
"  out  of  or  in  respect  of  the  same, 
*'  shall  be  entitled  to  vote  in  the 
^*  election  of  a  knight  or  knights  of 
'^  the  shire  to  serve  in  any  future 
parliament  for  the  county,  or  for 
the  riding,  parts,  or  division  of  the 
county,  in  which  such  lands  or  te- 
nements shall  be  respectively  si« 
'*  tuate." 
(c)  Ante,  p.  653-4. 
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be  reserved  on  a  grant  of  the  freehold,  it  will  be  a  rent  upon 
contract,  or  rent  charge,  and  not  a  rent  service  (a). 

And  the  observations  of  the  court  in  Gr\ffUh  v.  Clarke  (A), 
that  the  rent,  suit  of  court,  &c.,  continued  by  the  saving  as  the 
remnant  of  the  andent  seigniory,  the  custom  only  being  ex- 
tinguished by  the  rdease,  and  which  were  adopted  by  Lord 
Ellenbaraugh  in  Doe  v.  Huniington  (e),  would  seem  to 
apply  solely  to  a  release  or  confirmation  of  lands  of  an* 
dent  demesne  tenure,  where  the  fireehdd  is  in  the  tenant,  and 
there  the  exception  of  an  existing  rent  stands  on  .the  same 
footing  as  a  conveyance  in  fee  of  freehold  lands,  reserving  a 
perpetual  annual  rent,  with  power  to  distrain  for  any  ar- 
rears (cQ. 

An  enfranchisement  will  be  presumed  even  against  the 
Crown,  to  support  a  very  long  possession :  this  was  decided  in 
Roe  d.  Johnson  v.  Ireland  (e),  where  the  question  for  the 
opinion  of  the  court  was,  whether  the  judge  ought  not  to  have 
1^  it  to  the  jury  upon  the  evid^ce,  to  have  presumed  an  en- 
franchisement by  the  Crown,  although  the  manor  was  out  on 
lease  from  1636  to  1804 :  the  last  act  on  the  rolls  of  the  manor 


(a)  Bradthaw  v.  Lawton,  4  T.  R. 
443.  Doe  d.  Reay  r.  HunUngion  & 
others,  4  East  37U  290;  and  see 
GrigUh  V.  Clarke,  Mo.  143-4.  CAd- 
fvode  V.  Crew  &  others,  Willes  614. 
7  Taunt.  618,  in  Moore  r.  Lord  Ply- 
mouth* 

(b)  Sup. 

(c)  Sup.  But  see  Doe  8c  Jackson, 
ante,  p.  656-7* 

{d)  The  power  of  distress  would 
be  incident  to  the  rent ;  but  even  the 
reservation  of  a  power  of  entry  and 
perception  of  the  rents,  or  a  condition 
of  re-entrj  and  ouster,  would  be  good, 
although  no  reversion  were  left  in  the 
foofTor  or  releasor.  See  Co.  Lit.  201  • 
a.  6i  b.  Doe  d.  Freeman  v.  Bateman,  9 


Barn. &  Aid.  168.  Anassigneeef  a 
rent  may  maintain  debt.  See  JUem  r. 
Bryan,  5  Barn.  ^  Cress.  612.,  and 
the  authorities  there  dted. 

{e)  11  East  280.  And  See  Lord 
ManefieUTs  judgment  in  the  Mayor 
of  Kbigeton-^upon-HuU  v.  Homer, 
Cowp.  108,  where  a  grant  or  diarter 
was  presumed  against  the  Crown, 
upon  a  possession  of  350  years.  Vide 
also  Gibeon  v.  Clark,  1  Jac.  &  Walk. 
159,  and  the  cases  there  cited,  estft- 
Uishing  that  a  grant  from  the  Crown 
of  an  advowson  will  be  presumed 
after  a  long  undisturbed  possessioQ, 
evidenced  by  conveyances  and  pre- 
sentiaitions* 


V 
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was  in  1636 ;  no  mention  appeared  in  the  entries  on  the  rolls 
of  the  rentj  but  there  was  evidence  that  6s.  6d.  was  the  old 
copyhold  rent;  and  in  a  parliamentary  survey  in  1649,  in  the 
column  fA  freehold  rents,  the  churchwardens  to  whom  the 
tenements  were  surrendered  in  1636,  were  marked  %d.  And 
Lord  EUenbaraugh,  observing  on  thehighestimation  in  which  the 
survey  stood  for  its  accuracy,  held,  that  this  was  evidence  to  go 
to  the  jury,  to  prove  that  the  estate  was  freehold,  and  ex* 
pressed  his  inclination  to  presume  any  thing  capable  of  hemg 
presumed,  to  support  an  enjoyment  for  so  long  a  period. 


XMD  OF  THE  FIRST  PART. 


G.  WoodftUj  PriBtWf  Aagd  Court,  SklmMr  Stntt,  Loodon. 


• 


t      *  4. 


♦         ^ 


7* 


V^ 


1^\i 


3  bias  Qb  152  Hba  0 


